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CHITTENDEN  COUNTY. 


January  Term,  1835. 


Present,  Hon.  CHARLES  IL  WILLIAMS^  Chief  Jiuiiee. 
«  «      SAMUEL  S.  PHELPS, 

"  <"      JACOB  COLLAMER,    ^^titkaU  Justices. 

"  "      JOHN  MATTOCKS, 


Amos  Blodget  vs.  Abram  Brinsiuid^  Administrator  of  John  CBiTTsvonr, 

COLLARD,  ^^iSS?' 


The  mere  repreeeataiion  of  intolTency,  uritbout  the  appointneot  of  oommiMionere  on  ui 
estate,  .doee  not  prevent  eroditort  from  aufttaining  aetiona  a^ainat  the  adminiitrator. 


the  adminiitrator  haa,  as  snob,  recovered  final  judgment  for  land,  ufrima  facit 
evidence  of  assets. 

Showing  the  intestate  had  given  a  quit-claim  deed,  which  might  cover  the  same  land^oes 
not  rebut  thit  evidence  of  assets,  or  account  for  the  same. 

This  was  an  action  of  covenant  broken,  wherein  the  plaintiff 
declares,  that  in  April,  1827,  Collard  executed  a  deed  to  the  plain- 
tiff of  certain  land  in  Burlington,  and  therein  covenanted  that  he 
was  well  seized  of  the  same  in  fee,  whereas  he  was  not  seized 
thereof  in  fee,  and  that  the  same  was  then  owned  and  possessed  by 
one  Proctor.  To  this  the  defendant  pleaded,  first,  that  said  Col- 
lard was  seized  in  fee  of  said  land ;  on  which  issue  was  taken. 
Secondly,  the  defendant  pleaded  that  he  had  fully  administered, 
and  that  no  money,  goods,  credits,  lands  or  tenements  of  said 
Collard  had  ever  come  into  the  defendant's  possession  as  adminis- 
rator.  To  this  the  plaintiff  replied,  that  goods,  lands  and  tene- 
aents  of  said  Collard  had  come  to  the  defendant,  as  administrator, 
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crittbii DK!f,  q[  grea^  value ;  on  which  issue  was  taken.  Thirdly,  the  defendant 
1835.  pleaded  he  had  represented  the  estate  of  said  CoUard  as  insolvent ; 
^*»»5*'  ^  which  there  was  demurrer.  On  the  trial  of  said  issues,  the 
Brinimaid.  pljuntiff  showed  the  deed  and  covenant  of  said  Collard,  declared 
on,  and  the  breach  thereof.  On  the  issue  of  no  assets,  the  plain- 
tiff proved  in  evidence  a  final  recovery  in  ejectment,  in  favor  of 
said  Brinsmaid,  as  administrator  of  said  Collard,  of  certain  land  in 
Burlington,  in  December,  1834.  The  defendant  adduced  in  evi- 
dence a  quit-claim  deed  from  said  Collard  to  said  Brinsmaid,  dated 
Nov.  2,  1827,  of  all  said  CoUard's  right  to  lands  in  said  Burling- 
ton and  certain  other  towns,  which  deed  was  recorded  the  day  of 
the  trial  of  this  cause.  The  court  decided,  that  said  recovery  in 
ejectment,  by  the  defendant,  as  administrator  of  said  Collard,  was 
prima  facie  evidence  of  assets  in  the  hands  of  the  administrator, 
and  that  it  was  not  a  proper  accounting  for  the  same  by  showing  a 
prior  deed  to  the  defendant ;  and  rendered  a  judgment  for  the 
plaintiff; — to  which  the  defendant  filed  exception,  and  the  cause 
passed  to  this  court  for  revision. 

H.  Leavensworth  for  defendant,^!.  The  defendant  in  this 
cause  contends,  that  be  cannot  be  made  liable  for  the  breach  of  the 
covenant  of  seizin,  made  by  said  Collard,  the  intestate. 

2.  That  the  recovery  of  property  by  the  defendant,  as  adminis- 
trator, is  not  prima  facie  evidence  of  assets  in  his  hands. 

3.  That  it  was  a  proper  accounting  for  said  property  thus  recov- 
ered, to  show  a  prior  deed  from  the  intestate  to  the  defendant. 

4.  This  action  cannot  be  maintained,  because  the  estate  of  said 
^    Collard  was  represented  insolvent. 

4  Mass.  Rep.  620,  Hunt  vs.  Whitney.  12  do.  570,  Coleman 
vs.  Hall.     15  do.  264,  Paine  vs.  Nichols. 

C.  Adams  for  plaintiff. — 1.  The  recovery  by  Brinsmaid,  as 
administrator  of  Collard,  was  evidence  of  assets  in  his  hands. 

2.  The  defendant  is  estopped  by  the  judgment  from  showing 
any  title  out  of  Collard.  The  deed  was  not  offered  to  show  any 
disposition  of  the  assets,  but  to  show  that  there  were  none,  and  for 
this  purpose  it  was  inadmissible. 

3.  From  these  circumstances,  it  must  be  presumed,  either  that 
the  deed  was  never  delivered,  and  Brinsmaid  found  it  among  Col- 
lard's  papers ;  or,  as  it  was  never  recorded,  that  Brinsmaid  held  it 
for  some  special  purpose,  which  has  long  since  been  accomplished. 

4.  In  order  properiy  to  account  for  these  assets,  the  defendant 
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mast  show  some  legal  disposition,  since  the  recovery  in  ejectment,  ^"j!!^^"' 
which  IS  not  pretended.  IM6.  * 

Blodg*t 

The  opinion  of  the  court  was  delivered  by  BriMmaid. 

CoLLAMBRy  J. — ^The  first  question  in  this  case,  to  be  disposed 
of,  arises  on  the  demurrer  to  the  plea,  that  the  estate  was  repre- 
sented insolvent.  When  an  estate  is  represented  insolvent,  and 
commissioners  are  appointed  to  examine  and  adjust  the  claims, 
the  statute  has  provided  this  new  tribunal  for  the  creditors ;  and 
therefore  the  courts  of  ordinary  jurisdiction  are  superceded  in  rela- 
tion to  such  claims.  Most  obviously,  if  no  such  tribunal  is  created, 
the  creditors  must  be  left  to  their  ordinary  course  in  the  courts  of 
common  law,  or  they  are  without  redress.  It  is  urged,  there  may 
not  have  been  time  for  the  appointment  of  commissioners.  This 
is  no  answer,  as  it  requires,  comparatively,  little  time,  and  might 
have  been  done  even  after  suit,  and  been  so  pleaded ;  or  want  of 
time  should  have  been  pleaded  as  an  excuse. 

In  this  State,  administration  is  granted  of  both  the  personal  and 
real  estate,  and  they  are  both  assets.  Most  obviously,  the  recov- 
ery of  a  final  judgment  in  ejectment,  by  an  administrator,  is  at  least 
prima  facie  evidence  of  assets. — ^The  only  remaining  question 
relates  to  the  effect  of  the  deed  from  CoUard  to  Brinsmaid,  in  1827. 
It  b  to  be  recollected,  it  was  a  quit-claim  deed  of  all  Burlington, 
in  1827.  In  1834,  Brinsmaid,  as  administrator  of  CoUard,  claims 
and  recovers  land  in  Burlington.  In  the  absence  of  other  proof,  it 
would  not  be  presumed,  Brinsmaid  would,  as  administrator  of  Col- 
lard,  claim  land  which  he  owned  himself.  The  presumption  wo«ld 
be,  that  CoUard,  after  1827,  purchased  the  land,  which  his  admin- 
btrator  recovered  in  1834,  and  that  the  deed  of  1827,  being  a  jvtl- 
daim  deed,  Collard's  subsequent  purchase  did  not  inure  to  the  ben- 
efit of  his  former  grantee.  Had  the  defendant  gone  further,  and 
showed  this  recovery  for  CoUard  was  on  a  title  prior  to  1827,  and 
that  Brinsmaid  had  sued,  as  administrator  of  CoUard,  because  of  an 
adverse  possession  in  a  third  person,  in  1827  and  onward,  which 
prevented  Brinsmaid  from  claiming  on  his  own  deed,  it  might  have 
tended  to  show  the  land  the  property  of  Brinsmaid,  and  explained 
the  recovery  being  in  the  name  of  CoUard,  or  hb  adminbtrator. 
But  had  even  this  been  proved,  it  might  still  have  been  doubtful. 
The  statute  of  1807  declares  the  deed,  when  there  is  an  adverse 
possession  in  a  third  person,  void,  but  saves  the  covenants.  Now 
if  there  be  a  warranty-deed,  a  subsequent  purchase  or  recovery  by 
the  grantor  inures  to  the  grantee,  by  the  legal  effect  of  the  warran- 
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CgiTTKwowr,  ij^  lo  avoid  ciicuityof  action.    But  if  iheve  be  no  warraatf,  per- 

1t5a^^'     haps  the  deed  is  in  such  case  wholly  void.    In  this  case,  however, 

^o^««*      the  defendant  put  in  no  proof  that  the  recovery  was  on  a  title  in 

Brinim^.    Collard  before  1827,  and  so  included  in  the  deed  to  Brinsmaid ; 

nor  was  that  a  deed  with  warranty,  so  that  a  subsequent  purchase 

or  recovery,  by  Collard,  VKyiAd  inure  to  Brinsmaid.     The  land, 

therefore,  recovered  by  the  administrator,  in  1834,  remained  assets 

in  his  hands. 

Judgment  affirmed. 


Ghittevdvk,  Moses  Catlin  v$,  William  D.  Kidder. 

January^ 


)83^. 


The  posseMion  of  a  tenant  in  common  is  not  preaamed  to  be  adverse  to  his  co-tenant,  until 
proved  so  to  be. 

Pemaney  of  profits  for  a  loogth  of  tioM,  eapeeiallv  if  short  of  the  atatate  of  limitations, 
will  Bot  nake  the  possession  of  a  tenant  in  common  adverse,  or  amount  to  an  CMister  of 
his  co-tenant. 

The  tenant  of  a  tenant  in  common  is  not  estopped  from  purchasing  the  title  of  the  other 
tenants  in  common  ;  nor  are  their  deeds  to  him,  while  in  possession,  void. 

This  was  an  action  of  ejectment  for  a  lot  of  land  in  Colchester, 
known  as  the  HoUister  lot.  On  the  trial,  the  plaintiff  read  in  evi- 
dence a  deed,  dated  May  24, 1814,  from  Bartholomew  and  Speedy 
Belden,  of  all  the  right  they  had  to  said  lot,  in  the  right  of  said 
Speedy,  as  sister  and  heir  of  Eunice  HoUister.  The  defendant 
read  five  deeds,  purporting  to  be  from  other  heirs  of  said  Eunice, 
onnveying  the  other  two  thirds  of  said  lot,  and  also  the  deposition 
of  the  said  Speedy  Belden,  showing  that  the  said  grantors  were 
the  heirs  of  said  Eunice  HoUister.  The  plaintiff  proved  that  he 
entered  upon  the  land  in  1817,  (not  fifteen  years  before  the  com- 
mencemeni  of  this  action,)  and  cleared  a  part,  and  made  improve* 
ments  from  year  to  year,  untU  1830 ; — that  in  1823,  one  Carpen- 
penter  was  (xi,  as  tenant  to  the  plaintiff,  of  part  of  said  land,  and 
conveyed  to  Burnham,  who,  by  sundry  conveyances,  conveyed  to 
the  defendant,  in  1830,  who  went  into  possession.  The  plaintiff 
also  read  in  evidence  a  deed  from  said  Bartholomew  and  Speedy 
Belden  to  the  defendant,  dated  June  18,  1831. 

Plsuntiff  insisted,  that  having  entered  on  the  land  under  a  claim 
of  title,  and  having  had  the  exclusive  possession,  this  possession 
was  adverse,  and  he  had  acquired  title  to  said  lot ; — ^that  the  de- 
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frBdut,  hainDg  poichaKd  in  the  title  of  Carpenter,  «as  tenant  to  tbe  c-«J^". 
plaintiff,  and  was  not  ac  liberty  either  to  dispute  tbe  title  of  Catlin,  or       ibm. 
to  purchase  in  an  outstandkig  title,  if  any  existed,  and  that  the  deeds       ^^ 
read  by  the  defendant  were  void  by  tbe  adverse  possession  of  the      KmM«- 
plaintiff.    The  court  decided,  that  if  Catlin  was  the  owner  of  one 
undivided  part  of  the  land^  his  possession  was  not  adverse  by  rea- 
son of  his  exclusiye  possession,  and  that  before  his  possession  could 
be  considered  adverse,  there  must  be  such  an  ouster  as  would  ena- 
ble the  other  tenants  in  common  to  maintain  ejectment  against  the 
plaintiff;  and  without  such  adverse  possession,  the  statute  of  limi- 
tation did  not  begin  to  run ;  and  that  the  deeds  read  by  the  defend- 
ant were  not  to  be  avoided ;  that  it  was  competent  for  tbe  defend- 
ant to  purchase  in  an  outstanding  title,  and  that  so  far  as  his  title 
covered  the  land,  he  might  hold  it.     Unller  this  charge,  the  jury 
returned  a  verdict  for  one  third  of  said  lot ;  and  the  plaintiff  having 
filed  exceptions,  tbe  cause  comes  to  this  court  for  revision. 

C  Adams  for  iht  fltnntiff, — 1.  The  exclusive  possession  of 
Catlin,  under  a  claim  to  the  whole  interest  in  the  land,  was  of  itself 
an  adverse  possessiofi,  and  the  ooqrt  should  so  h^ve  charged  th9 
jury ;  or  it  was  evidence  from  which  the  jury  might  infer  that  H 
was  adverse,  and  the  jury  should  have  been  permitted  to  weigt| 
these  presumptions  and  pass  upon  the  fact. — Fisher  et  al.  vs  Pros^ 
ser,  Cow.  211. 

2.  The  possession  of  a  party  entering  upon  land  is  characteriEed 
by  tbe  claim  to  the  land.  If  the  claim  is  to  an  undivided  part, 
the  inference  of  law  is,  that  he  enters  for  himself  and  co-tenants ; 
whereas,  if  the  claim  is  to  the  whole  land,  the  presumption  of  law 
b,  that  the  possession  is  adverse. — Fisher  et  ah  vs.  Prosser. 
Shumway  vs.  Holbrooke  1  Pick.  114. 

3.  If  the  possession  of  Catlin  was  adverse,  the  statute  of  limi- 
tations has  run  upon  the  claims  of  those  under  whom  defendant 
holds ;  and  not  only  so,  but  the  deeds  to  the  defendant  are  avoided. 

4.  Cadin  having  become  seized  of  tbe  land,  and  having  obtained 
the  exclusive,  peaceable  possession,  had  a  right  to  resist  tbe  entry 
of  all  others,  and  to  put  them  to  the  legal  proofs  of  their  claims 
upon  the  land. 

5.  Kidder,  by  purchasing  in  the  title  of  Carpenter,  who  was 
tenant  to  Catlin,  thereby  assumes  the  relation  of  tenant  to  Catlin, 
and  as  such,  has  no  right  to  dispute  the  title  of  Catlin,  his  landlord, 
nor  to  purchase  in  a  paramount  title,  if  any  existed.  Kidder  can- 
not claim  any  other  or  gre§ter  right  than  Carpenter,  but  must  re- 
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GniTTBwocv,  turn  to  Catlin  the  peaceable  possession  which  was  received  from 

January,  *  ^   ^ 

1836.  him ;  and  if  he  has  any  claim  to  the  land,  must  be  driven  to  his 
^M.'*"  action  subsequent  to  his  surrendering  to  Catlin.— -jB/afee  vs.  Howe, 
Kidder.      1  Aiken,  306. 

Lyman  and  Marsh  for  defendant. — 1.  The  possession  of  a 
*  tenant  in  common  is  always  presumed  to  be  not  adverse  to  hb 
co-tenants,  unless  the  contrary  appears ;  and  mere  pernancy  of 
the  profits,  for  any  length  of  time,  will  not  render  the  possession 
adverse. — Jackson  vs.  Tibbets^  9  Cowen,  241.  Clapp  vs. 
Bruughamy  do.  530. 

The  case  does  not  show  that  plaintiff  ever  claimed  the  entire 
estate,  but  that  he  entered  under  a  release  from  a  co-tenant  of  the 
defendant's  grantors,  which  purported  to  convey,  not  the  lands, 
but  the  grantor's  interest  therein  only. 

There  was  then  no  evidence  from  which  the  jury  would  be  au- 
thorized to  infer  that  the  possession  was  adverse,  and  therefore  the 
deeds  to  defendant  were  not,  for  that  cause,  void. 

2#  But  it  is  said,  that  the  defendant  is  estopped  to  deny  Catlin's 
title,  or  to  buy  in  an  outstanding,  adverse  claim,  because  he  has 
taken  a  release  from  one  claiming  under  Catlin's  lessee.  The 
defendant  does  not  deny  the  title  of  the  plaintiff,  so  far  as  the 
plaintiff  asserted  it  himself,  to  the  share  of  Speedy  Belden,  and 
the  estate  acquired  appears  to  have  been  not  adverse  to,  but 
consistent  with,  Catlin's  title.  The  position,  therefore,  is  a  mere 
petitio  principii. 

The  opinion  of  the  court  Jf^as  delivered  by 
CoLLAMER,  J.^— It  seems  that  Eunice  HoUister  died  seized  of  the 
lot  in  question,  leaving  three  sisters,  heirs.  In  1814,  one  of  those 
sisters  conveyed,  not  the  land,  but  with  her  husband  conveyed  her 
interest  in  this  lot  to  the  plaintiff.  The  plaintiff,  in  1817,  went 
into  possession,  and  by  himself  and  tenants,  one  of  whom  was  this 
defendant,  continued  possession  until  this  suit,  in  1831.  In  1830, 
the  other  heirs  of  said  HoUister  conveyed  their  interest  to  the  de- 
fendant. The  main  question  in  the  case  is,  what  was  the  nature 
of  the  plaintiff's  possession  ?  No  roan,  taking  possession  of  land, 
is  presumed  to  be  a  trespasser.  If  he  has  a  deed  on  record,  that 
gives  character  or  color  to  his  possession,  both  as  to  its  nature  and 
extent ;  and  he  is  presumed  to  possess  according  to  his  right,  which, 
in  this  case,  would  be  of  an  undivided  third,  in  right  of  himself  and 
his  co-tenants.  The  case  is  entirely  destitute  of  any  proof,  any 
ouster  of  the  co-tenants,  or  any  holding  adverse  to  them.     There 
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has  been  no  period  when  they  could  have  maintained  ejectment  ^*%[i^"*' 

against  the  plaintiff,  and  of  course  the  statute  of  limitations  has  not ^8S5. 

commenced  running  against  them.    In  the  case  of  Fisher  et  al.       ^^^'^ 
vs.  Ptosser^  (Cow.  217)  there  was  such  a  great  lapse  of  time,  and      Kidder. 
other  circumstances,  that  it  was  left  to  the  jury  to  presume  an 
ouster,  which  they  found,  as  a  matter  of  fact.     Here  no  such  cir- 
cumstances existed  to. leave  to  the  jury. 

The  defendant  was  tenant  to  the  plabtiff,  but  he  was  tenant 
ooly  of  what  the  plaintiff  was  owner,  that  is,  an  undivided  third 
part.  It  was  therefore  as  competent  for  him,  as  for  any  other  per- 
son, to  purchase  the  other  two  thirds.  This  was  not  at  war  with 
his  tenancy,  or  inconsistent  with  the  relationship  he  sustained  to 
the  plaintiff,  and  the  plaintiff  not  being  in  adverse  possession  of 
those  parts,  the  deeds  to  the  defendant  were  not  void.  But  the 
defendant  having  taken  and  set  up  a  deed  from  Belden  of  the 
third  which  the  plaintiff  owned  and  possessed,  this  was  such  an  act 
of  war  in  a  tenant  as  amounted  to  an  ouster  of  his  landlord,  and 
therefore  entitled  the  plaintiff  to  sustain  this  action  anil  recover  for 

the  part  he  owned. 

Judgment  affirmed. 


WiuLiAM  P.  Briggs  vs.  Samuel  Whipple.  Cwttemmh, 

Januaryf 


In  a  pl«a  of  justificatMm,  by  a  collector,  under  a  rate-bill  and  warrant  to  collect  a  tax,  TOted  * 
by  a  town*  it  ie  not  necewary  to  aet  forth  the  purpoees  for  which  the  tax  was  voted. 
Nor  ie  it  neeeetary  to  allege,  that  the  town  was  a  corporation,  or  to  show  any  charter 
of  incorporation. 

This  was  an  action  of  trespass,  de  bonis  Oiporiatisy  brought 
against  the  defendant,  who  was  collector  of  taxes  for  the  town  of 
Richmond.  It  came  before  the  court  upon  a  special  demurrer  to 
the  defendant's  plea  in  bar.  The  substance  of  this  plea  will  be 
found  incorporated  into  the  opinion  of  the  court.  The  following 
causes  were  assigned. 

1.  Because  the  said  plea  does  not  allege,- that  the  town  of  Rich- 
mond is  a  corporation,  empowered  by  law  to  assess  and  collect 
taxes  of  the  inhabitants  within  its  limits. 

2.  Because  it  is  not  alleged,  in  and  by  said  plea,  that  the  said 
William  P.  Briggs  was  liable,  by  law,  to  pay  taxes  in  the  said  town 
of  Richmond,  on  the  said  third  day  of  January,  1832. 

3.  Because  the  said  plea  does  not  set  forth  the  purpose  for 
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CmTTBMDBv,  n^hich  said  tax  was  raised ;  nor  is  it  in  and  by  said  plea  alleged, 

183&. '     that  the  said  tax  was  raised  fcr  any  or  either  of  the  purposes,  for 

BnggB      which  towns  may,  by  law,  vote,  assess  and  collect  taxes ;  nor  are 

Whipple,     tiie  purposes  for  which  towns  may,  by  law,  vote,  assess  and  collect 

taxes,  set  forth  in  said  plea. 

And  also,  for  that  no  certain  or  material  issue  can  be  taken  upon 
the  said  plea.    And  also,  for  that  the  said  plea  is,  in  other  respects, 
uncertain,  informal  and  insufBcient. 
Joinder  by  the  defendant. 

Plaintiff y  pro  #e. — I.  The  plaintiff  can  avail  himself  of  any 
substantial  defect  in  the  defendant's  plea,  and  of  any  defect  <^ 
form  which  has  been  as»gned  as  cause  of  demurrer. — 1  Chitty, 
643.     1  Saun.  837,  b,  n*  3. 

2.  The  purpose  for  which  the  tax  was  raised,  or  to  be  raised,  is 
not  stated  in  the  plea  in  bar. 

3.  It  is  not  stated  in  the  defendant's  plea,  that  the  tax  was  raised 
for  any  of  those  purposes  for  which  towns  may  vote,  assess  and 
collect  taxes. 

4.  Nor  is  it  alleged,  that  the  said  town  of  Richmond  voted  a 
legal  tax. 

5.  It  does  not  appear  from  the  pleadings,  that  the  plaintiff  was 
legally  liable  to  pay  the  tax  voted  on  the  31st  Dec.  1831. 

6.  And  if  this  court  are  bound  to  take  notice,  officially,  of  a  cor- 
poration by  the  name  of  the  town  of  Richmond,  they  are  also 
bound  to  take  notice  of  the  statute,  which  limits  their  jurisdiction. 

7.  The  plea  being  silent  as  to  the  purpose  for  which  the  tax 
was  raised,  the  court  is  not  to  presume  it  was  for  a  legal  purpose, 
because  nothing  is  to  be  presumed  in  favor  of  authorities  of  limited 
jnrisdictioii. — 1  Vt.  Rep.  81,  Bates  vs.  Hazeltine  and  ChipmaHf 
and  the  authorities  there  cited.    4  Vt.  Rep.  601 ,  Water  vs.  Ihvis. 

8.  He  who  attempts  to  justify  the  taking  of  his  neighbor's  prop- 
erty, by  virtue  of  some  kiw,  must  show  himself  within  all  the  pro- 
visions of  that  law. 

9.  It  is  not  alleged,  that  the  rate-bill  was  certified  or  signed  by 
the  select-men,  or  that  it  was  a  legal  one. 

lOw  It  is  not  alleged,  that  the  rate-bill  and  warrant  were  directed 
fO  tlie  constable,  Whipple,  by  the  select-men  or  any  one  else. 

11.  The  plea  does  not  state  the  manner  in  which  the  defend- 
ant disposed  of  the  property  distrained.  Saying  he  disposed  of  it 
according  to  bw,  is  not  sufficient.  He  should  state  particularly  his 
doings,  and  the  court  are  to  judge  whether  or  not  it  is  disposed  of 
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according  to  law. — Hawes  vs.  Maynard,  9  Mass.  S42.     Brewster  CBirrBioBy, 
vs.  Jaties,  7  Mass.  288.     Story  Plead.  108.  _^^^1_ 

Briggt 

C.  Adams  far  defendant. — 1.  It  is  distinctly  stated  in  the  plea,     w^e. 
that  the  plaintiff  was  an  inhabitant  of  Richmond,  having  taxable 
property  and  a  list  m  said  town. 

2.  It  was  not  necessary  to  aver  in  the  plea,  that  the  town  of 
Richmond  was  a  corporation  empowered  by  law  to  assess  taxes. 

The  plea  alleges,  that,  at  a  meeting,  &c.  the  inhabitants  voted, 
&c.  This  is  all  that  is  usually  done,  and  all  that  is  requisite.  In- 
tendments of  law  should  never  be  stated,  and  there  are  many 
things  which  courts  are  bound  to  presume  from  other  fiicts  stated. 
Thus  in  this  case,  from  the  fact,  that  the  inhabitants  of  Richmond, 
in  town  meeting,  lawfully  assembled,  voted  &c.,  the  court  will  in- 
fer that  they  were  legally  authorized  to  vote.  In  declaring  upon, 
or  justifying  under  a  judgment,  it  is  never  alleged  that  the  cause  of 
action  was  within  the  jurisdiction  of  the  court ;  and  the  law  is  the 
same,  whether  the  court  is  of  limited  or  general  jurisdiction.  If 
the  opposing  party  wishes  to  contest  the  power  of  the  court,  he 
can  reply  a  void  judgment. 

3.  It  was  not  necessary  to  set  forth  the  purpose  for  which  the 
tax  was  raised,  nor  to  aver  in  the  plea,  that  the  purpose  was  within 
the  legitimate  power  of  the  town.  The  defendant  is  a  public  offi- 
cer, and  entitled  to  the  favorable  notice  of  the  court.  All  that 
cao  be  required  of  the  constable  is,  to  show  from  the  records  of 
the  town  a  prima  facie  legal  tax ;  and  if  the  plaintiff,  who  is  an 
inhabitant  of  the  town,  wishes  to  controvert  the  tax,  he  should 
put  the  legality  of  the  meeting  in  issue. 

The  acts  and  doings  of  all  public  bodies  are  presumed  to  be 
within  their  jurisdiction.  This  is  an  intendment  of  law,  applicable 
as  well  to  municipal  corporations,  as  to  courts  and  legislatures. 
Pleading  would  become  intolerably  prolix,  if  the  grounds  and  pur- 
poses of  their  acts  were  to  be  thus  spread  out.  In  declaring  uppn 
or  justifying  under  an  act  of  the  legislature,  or  judgment  of  a  court, 
no  one  ever  thought  of  setting  out  their  jurisdiction,  or  the  prelim- 
inary proceedings  on  which  the  act  or  judgment  is  founded.  The  act 
or  judgment  simply  is  set  forth.  If  there  is  any  difference,  municipal 
corporations  are  entitled  to  greater  latitude  of  presumption,  from 
the  fact  that  they  have  not  the  same  facilities  for  keeping  accurate 
records.  It  was  not  necessary,  therefore,  to  set  out  the  warning, 
nor  the  doings  of  the  meeting,  in  extenso.  It  was  sufficient  to  aver, 
that,  at  a  meeting  legally  warned  and  l)plden,  it  was  voted,  &c. 
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Chittbhdeii,      It  would  seem,  from  an  examination  of  the  statute,  that  towns, 

January  ^  '  ...  .  • 

1636.  at  their  annual  March  meetmgs,  might  vote  taxes  without  any  arti- 
®^**  cle  in  the  warning  to  that  effect ;  probably  from  the  fact,  that  all 
Whipple,  the  inhabitants  are  then  presumed  to  be  assembled.  At  least,  there 
is  no  law  requiring  such  notice.  The  statute,  (p.  414,)  provides, 
that  when  meetings  are  called,  other  than  in  the  month  of  March, 
a  notification  shall  be  set  up,  containing  the  subject  of  the  business, 
and  the  design  of  the  meeting ;  but  this  requirement  would  be  sat- 
isfied, by  saying  the  design  was  to  rabe  a  tax,  without  detailing  the 
objects  to  which  the  tax  was  to  be  devoted.  From  the  fact,  that 
the  doings  of  this  same  meeting  have  frequently  been  before  the 
courts,  it  has  become  matter  of  public  notoriety,  that  the  notifica- 
tion was  particular  and  the  doings  of  the  meeting  detailed  at  large ; 
but  we  contend  the  constable  was  by  no  means  bonnd  to  set  them 
forth  in  his  plea. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — This  case  comes  before  us  on  a  demurrer 
to  the  defendant's  plea  in  bar.  All  that  is  required  in  a  plea  of 
this  nature  is,  that  the  facts,  which  justify  the  taking,  should  be 
stated.  If  the  taking  was  justifiable,  by  virtue  of  a  regular  war- 
rant, and  the  defendant  neglected  to  proceed  with  the  property 
distrained,  so  as  to  become  a  trespasser,  ab  initio,  such  neglect 
should  be  set  forth  in  the  replication.  It  was  wholly  unnecessary 
for  defendant  to  state  his  proceedings  subsequent  to  the  taking. — 
Andrews  vs.  Chase,  5  Vt.  Rep.  409.  The  general  allegation, 
that  in  all  things  the  defendant  proceeded  according  to  law,  would 
unquestionably  have  been  bad,  if  it  was  necessary  for  him  in  his 
justification  to  state  any  thing  which  he  did  with  the  property  after 
be  first  took  it.  But  as  this  was  not  necessary,  if  the  plea  is  with- 
out objection  in  other  respects,  it  must  be  adjudged  sufficient.  The 
plea  in  justification  states,  that  he,  the  defendant,  was  appointed  a 
collector,  qualified  and  sworn ; — ^that  the  plaintiff  was  an  inhabitant 
of  the  town  of  Richmond,  having  taxable  property  therein ; — that 
at  a^meeting  of  the  inhabitants  of  said  town  of  Richmond,  legally 
warned,  tec,  they  voted  a  tax  of  twelve  cents  on  the  dollar,  on 
the  list  of  1831  ; — that  the  select  men  made  out  a  rate-bill  of  said 
tax,  apportioned  the  same  to  the  several  persons  liable  to  pay  taxes 
in  the  town,  and  that,  among  others,  the  plaintiff  was  assessed,  or 
his  tax  apportioned,  at  the  sum  of  three  dollars  and  ninety-two 
cents,  in  said  rate-bill ; — that  a  warrant  was  issued  by  a  justice  of 
the  peace,  directed  to  the  defendant,  as  collector  of  said  tax,  com- 
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mandiDg  him  to  collect  the  same ; — ^tbat  he,  as  collector,  applied  to  Ohittbmdeh, 
the  plaintiff,  showed  him  the  rate-bill,  and  requested  payment; —        1835.  * 
that  plaintiff  refused ; — that  he  gave  notice  when  he  would  attend  to      ^^^f* 
receive  said  tax ; — that  he  attended  at  the  time  and  place,  demanded     Whipple, 
payment  of  the  plaintiff,  and  on  his  neglect  and  refusal  to  pay  the 
tax  aforesaid,  he  entered  upon  the  premises  and  levied  on  the  horse 
in  question. 

The  sufficiency  of  these  allegations,  or  of  this  plea,  is  now  to 
be  determined.  It  is  objected  to  it,  that  there  is  no  allegation  that 
the  town  of  Richmond  is  a  corporation,  or  that  the  plaintiff  was 
liable  to  pay  taxes,  and  that  the  purpose  for  which  the  tax  was 
voted  is  not  stated.  Certain  other  informalities  have  also  been 
objected  to,  but  the  real  controversy  between  the  parties  is  stated 
in  the  foregoing  objections. 

With  respect  to  the  first  objection,  it  may  be  observed,  that,  al- 
though it  may  be  generally  true,  that  where  a  justification  is  relied 
on,  founded  upon  the  acts  of  a  corporation,  the  existence  or  char- 
ter of  incorporation  must  be  set  forth,  especially  where  the  corpo- 
ration is  a  private  one,  or  created  for  private  purposes;  and  although 
it  has  been  considered,  that  this  principle  extends  to  some  corpo- 
rations, created  by  public  laws,  for  a  limited  or  particular  purpose, 
as  in  the  case  of  a  school  district ;  yet  the  principle  cannot  be  ex- 
tended to  the  political  corporations,  created  by  our  public  statutes, 
principally  for  public  purposes,  and  not  for  the  special  benefit  of 
the  members  of  the  same.  Towns  are  corporations  of  this  nature. 
Their  corporate  powers  are  given  by  public  statutes,  and  are  of 
public  notoriety.  Their  corporate  existence  or  powers  are  not 
derived  from  their  charter,  which  is  rather  a  grant  of  land  than  a 
charter  of  incorporation,  the  grantees  of  which,  and  who  are  own- 
ers qf  the  soil,  may  be  wholly  different  from  the  persons  who  are 
inhabitants  of  the  town.  The  persons  residing  within  the  territo- 
rial limits  of' a  town  are  made  members,  not  on  their  petition  or 
request,  but  without  their  consent ;  and  are  required  to  perform 
duties  for  the  benefit  of  the  whole  public,  such  as  making  and  re- 
pairing roads,  building  bridges,  and  taking  care  of  the  poor,  within 
their  territorial  limits.  As  a  branch  of  the  government,  and  as  a 
corporation  or  institution,  created  for  public  and  political  objects, 
not  by  a  charter,  but  by  a  public  and  general  statute ;  courts  must 
take  notice  of  their  existence,  and  jecognize  their  powers  and 
privileges.  It  is  not,  therefore,  necessary  to  set  forth  in  a  plea, 
either  their  exbtence,  or  their  authority  as  a  town.  The  liability 
of  the  plaintiff  is  sufficiently  stated  in  the  plea,  where  it  is  asserted, 
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^'"^'"**"»  that  he  was  an  inhabitant  of  the  town,  bavmg  taxable  property 

i8s^.       and  a  Hst  therein ;  that  a  rate-bill  was  made  out,  and  be  assessed 

^]^^      in  the  91m  therein  mentioned.    Hb  liability  to  pay  a  tax,  lawfully 

Whipple,     voted  and  assessed,  was  an  inference  of  law  from  these  facts  there 

stated. 

But  although  these  corporations  are  public,  and  their  powers  set 
forth  in  the  statutes,  yet  the  acts  and  votes  of  the  corporation  are 
not  so ;  and  it  is  more  doubtful,  whether  it  was  not  necessary  for 
the  defendant,  in  his  plea  of  justification,  under  a  vote  of  the  town 
laying  a  tax,  to  state  for  what  purpose  it  was  granted  or  voted. 
This  presents  a  more  formidable  objection  to  the  plea. 

There  is  no  doubt,  that  if  the  tax  is  illegal  for  want  of  power 
in  the  town  to  vote  it,  as  if  voted  for  a  purpose  wholly  foreign  to 
the  objects  for  which  towns  are  created  corporations,  the  vote  would 
afford  no  justification  to  the  officer  collecting  the  tax.  The  statute 
contemplates  this,  by  providing  a  remedy  for  the  collector  against 
the  town,  when  he  is  made  liable  on  account  of  the  illegality  in 
granting  a  tax.  Neither  can  there  be  any  doubt,  that  if  a  tax  is 
voted  for  any  purpose,  other  than  those  for  which  towns  are  em- 
powered by  law  to  vote  and  assess  a  tax,  a  collector  could  not 
justify  taking  either  the  property  or  body  of  an  individual,  under  n 
rate-bill,  and  by  virtue  of  a  warrant  to  collect  the  same.  The 
only  question  on  this  part  of  the  plea  is,  whether  it  was  necessary 
for  the  defendant  to  allege  the  purpose  for  which  the  tax  was  voted ; 
or  whether  the  plaintiff  should,  in  his  replication,  have  set  forth 
the  purpose,  if  he  claims  that  the  tax  veas  illegal,  as  having  been 
voted  for  a  purpose  not  authorized.  It  is  a  question,  which,  in 
practice,  will  not  be  of  much  importance ;  as  wherever  it  is  made, 
it  will  generally  be  between  members  of  the  same  corporation,  or 
those  liable  to  pay  taxes  in  the  town.  The  principal  importance 
attached  to  it  arises  from  this,  that  whichever  party  has  to  make 
the  allegation  must  take  the  burthen  of  proof;  and  we  are  not  in- 
sensible, that,  taking  either  view  of  the  case,  imposing  either  upon 
the  one  or  the  other  the  burthen  of  proof,  may  subject  them  to 
some  inconvenience  and  hardship ;  as  it  may,  in  some  cases,  be 
attended  with  difficulty,  to  ascertain  the  precise  purpose  for  which 
a  tax  was  voted.  In  another  view,  it  would  seem  not  to  have  so 
much  importance  attached  to  it ;  as  the  towns  must  always  indem- 
nify the  collector  against  any  damage  he  may  sustain,  where  a  re- 
covery is  had  against  him,  on  account  of  the  want  of  power  to  lay 
the  tax,  or  any  illegality  in  granting  the  s^me.  The  same  individ- 
ual who  recovers  against  the  collector,  in  such  a  case,  will  generally 
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have  to  contribute  his  rateable  proporti<Mi  of  a  tax  for  the  purpose  ^"JJJJjJ^"** 
at  bdeomifyiog  the  collector.  Taking  into  consideration,  that  all  ^8S6. 
these  taxes  are  to  be  laid  for  public  purposes ;  that  they  are  voted  ^^ 
by  the  persons  who  have  to  pay  the  same ;  that  the  controversy  Whipple. 
is  usually  between  inhabitants  of  the  same  town ;  we  think  it  not 
unwarrantable,  to  make  a  presumption  in  favor  of  the  legality  of 
the  proceedings  of  a  town  in  voting  a  tax,  until  the  contrary  is 
made  to  appear ;  and  to  cast  the  burden  of  proving  its  illegality  on 
the  person  contesting  the  same,  if  the  tax  was  voted  at  a  legal 
meeting  of  the  inhabitants,  in  pursuance  of  a  previous  warning. 
It  has  been  decided,  that  a  proprietors'  meeting  must  be  taken, 
prima  facUy  to  have  been  legally  warned,  if  the  records  of  the 
meeting  state  that  it  was  legally  warned  and  holden,  iic^^Brittan 
vs.  Lawrence  and  Clarke  1  D.  Chip.  Rep.  103.  And  it  would 
dearly  come  within  the  principles  of  that  decision,  to  say,  that  a 
tax  voted  at  a  town  meeting,  legally  warned,  must  be  deemed, 
prima  facie,  to  be  a  legal  tax.  A  very  strong  authority  for  this 
presumption  may  be  found  in  the  case  of  Clark  vs.  The  Inspect- 
orM  of  Gas  Light  and  Coal  Company,  4  Bam.  and  Adolph.  315. 
It  is  to  be  observed,  also,  that  the  purposes  for  which  towns  are 
authorized  to  vote  a  tax  are  very  general  and  extensive,  they  may 
vote  to  raise  such  sums  as  they  judge  necessary,  for  the  mainte- 
nance of  the  poor,  for  laying  out,  making  and  repairing  highways, 
for  building  and  repairing  bridges,  and  for  all  necessary  and  inci- 
dental charges,  in  said  town.  They  are  also  empowered  to  pros- 
ecute and  defend  their  common  rights  and  interests,  and  if  they 
may  vote  a  tax,  designating  the  purpose  in  terms  as  general  as 
those  mentioned  in  the  statute,  their  powers  in  this  respect  are 
very  extensive.  Towns  having  this  extensive  and  general  power 
of  taxation,  the  taxes  being  voted  by  those  who  pay  the  same ; 
it  is  considered,  that  wherever  the  inhabitants,  at  a  meeting 
legally  warned,  vote  a  lax,  it  is  to  be  intended,  prima  facie, 
that  it  was  for  a  purpose  for  which  they  may  legitimately  raise 
money  by  tax.  It  will  follow,  that  it  will  be  sufficient  for  any 
person  justifying  under  a  tax  laid  by  a  town,  to  state,  that  it  was 
voted  at  a  legal  meeting  of  the  town,  duly  warned;  leaving 
those,  who  contest  its  validity,  to  specify  the  particulars  wherein 
it  b  illegal  or  invalid.  This^  plea,  therefore,  is  liable  to  no  objec- 
tk)n  on  account  of  not  setting  forth  the  purposes  for  which  the 
tax  was  voted ;  nor  was  it  necessary  to  state  that  it  was  a  legal 
tax,  as  contended ;  the  presumption  and  mtendment  being  as  we 
have  already  considered. 
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CHiTTE!fDE5,      Thero  are,  however,  other  defects  in  this  plea,  which  are  fatal 

1835. '      to  it ;  probably  arising  from  inattention  or  carelessness  in  the  plea^ 

Brigg*       gj.^     i(  jg  [jQ  vt^here  alleged,  that  any  rate-bill,  or  warrant  for  col- 

Whippit.     lecting  the  tax,  was  ever  delivered  to  the  defendant ;  although 

•  it  is  stated,  they  were  regularly  made  out  and  issued.     Nor  is  it 

alleged,  that,  by  virtue  of  any  such  warrant,  or  in  pursuance  of 

any  directions  therein  contained,  the  defendant  entered  upoo  tfae 

land,  or  distrained  the  property  for  which  this  suit  is  brought.     It 

is  only  by  an  inference,  that  we  can  learn  that  the  tax-bill  was  ever 

commJLtted  to  the  defendant  to  collect ;  tnd  this  we  find  only  in 

that  part  of  the  plea,  where  it  is  asserted,  that  he  showed  the  same 

to  the  plaintiff. 

The  want  of  these  allegations  is  something  more  than  a  want  of 
form.  They  are  such  defects  in  substance,  that  the  plea  must  be 
adjudged  bad.  The  judgment  must  therefore  be  entered,  that  the 
plea  is  insufficient. 


18S6 


Chittbudbn,  IsAAC  HiTCHCOCC  V3,  GeRMAIN  ClOUTIER. 

January^  * 

—  No  parljr4]tar  form  of  words  is  necessary  to  constilute  a  promissory  note. 

A  contract  in  ihe  Province  of  Canada,  acknowledj^ed  before  a  notary,  does  not  becomo  a 
debt  of  record,  so  that  assumpsit  cannot  be  maintained  thereon. 

The  declaration  in  this  case  consisted  of  five  counts. 

1.  Upon  a  recognizance  taken  and  acknowledged  before  two 
notaries. 

2.  Upon  an  agreement  to  pay  £31  As  Od\  equal  to  $124  80. 
'  3.  Upon  a  note,  dated  May  11, 1818,  for  £31  AsOd\  equal  to 

$124  80. 

4.  Insimul  computasset. 

5.  Money  had  and  received — ^goods  sold. 
Oyer  being  prayed  by  the  defendant — in  support  of  his  declara- 
tion, the  plaintiff  produced  the  following  instrument : 

"  Before  the  undersigned,  notaries  public,  residing  in  the  city  of 
Quebec,  in  the  Province  of  Lower  Canada,  personally  appeared 
Mr.  Germain  Cloutier,  mariner,  who  acknowledged  to  be  well  and 
truly  indebted  unto  Mr.  Isaac  Hitchcock,  merchant,  present  and 
accepting  hereof,  that  is  to  say,  the  sum  of  thirty-one  pounds,  four 
shillings,  current  money  of  Quebec,  for  value  received  in  cash  by 
the  said  Germain  Cloutier,  and  the  balance  of  an  account,  with 


Cloutier. 
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which  the  said  Gerraain  Cloutier  is  satisfied ;  which  sum  of  thirty-  *^"J"„*'''*'"' 
one  pounds,  four  shillings,  the  said  Germain  Cloutier  obliges  him-       TslSdT' 
self  to  pay  the  said  Isaac  Hitchcock,  or  to  his  order  or  attorney,  on     auchoock 
his  first  demand,  with  interest  from  the  day  of  the  date  hereof. 

Done  and  passed  at  Quebec,  in  the  ofiSce  of  Archibald  Camp- 
bell, the  eleventh  of  the  month  of  May,  1818.  And  the  said 
Isaac  Hitchcock  has  signed  with  us.  The  said  German  Cloutier, 
being  requested  to  do  the  same,  declared  that  he  did  not  know 
how  to  write. 

These  presents  being  duly  read, 

I.  HITCHCOCK, 

SiflRKD^  his 

GERMAIN  ;^  CLOUTIER. 

mark. 

B.  Faribault,  N.  P. 
Archibald  Campbell,  NoU  Ptd>" 

Plea  was^  first,  non-assumpsit  and  joinder. 

2.  Non-assumpsit,  infra  sex  annos. 

3.  That  cause  of  action,  as  specified  in  either  of  the  counts,  did 
not  accrue  within  six  years. 

Replication. — "  That  the  plaintiff  ought  not  to  be  barred,  be- 
cause he  says  that  the  said  writing,  upon  which  he  has  declared 
against  the  defendant,  was  executed  in  the  presence  of  two  wit- 
nesses, called  for  that  purpose,  to  wit :  in  the  presence  of  B.  Far- 
ibault and  Archibald  Campbell ;  and  that  said  Faribault  and  Camp- 
bell, at  the  time  of  the  execution  of  said  writing,  attested  the  same 
as  witnesses,  and  then  and  there  personally  signed  their  names  as 
witnesses  to  the  execution  of  said  paper  4)y  said  defendant." 

To  this  replication  there  was  a  general  demurrer  and  joinder. 

The  county  court  decided  the  replication  insufiicient,  and  that 
decision  comes  here  for  revision. 

Allen  and  Hill,  in  support  of  the  demurrer ^  insisted,  1.  That 
the  instrument  declared  upon  was  not  a  promissory  note,  and  that 
the  replication  was  therefore  insufficient. 

2.  That  the  notaries  before  whom  the  instrument  was  acknow- 
ledged, did  not  sign  as  witnesses. 

Mr.  Adams  contra, — If  the  paper  on  which  plaintiff  declares 
if  a  note^  the  suit  is  not  barred. 

A  note  is  a  written  promise  for  the  payment  of  money. — Bag- 
ley  on  Bills,  1.     3  Kent's  Com.  74. 

The  form  of  writing  is  immaterial. — Chitty  on  Bills,  260 — Idem, 
37.  3  Kent's  Cora.  75.  Chadwick  vs.  Allen,  Str.  706.  8  Mod. 
362. 
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CiiiTTBirDKif,  The  paper  recites  the  consideration  in  the  usual  form  of  a  note^ 
1835.  *  for  v(due  received.  It  contains  a  direct  promise  to  pay.  The 
Hitchcock  promisor  obliges  himself  to  pay  a  certain  sum  in  money,  thirty^ 
Cioutier      one  poutidsy  absolutely,  without  limitation  or  condition. 

It  has  still  further  qualities  of  a  note.  It  is  payable  on  demand 
and  with  interest;  and,  as  if  to  put  the  matter  beyond  all  doubt, 
it  is  made  payable  to  the  plaintiff,  or  his  order.  It  contains  every 
imaginable  particular  tliat  any  note  can  contain. 

If  the  paper  contains  a  promise  to  pay  money,  it  is  a  note ;  and 
whether  expressed  in  the  laconic  style  of  J  O  Z7,  or  Good  to  A.  B.y 
or  in  the  prolix,  ferm  of  Chadtotck  vs.  Aliens  it  is  equally  good. 

The  statute  of  III  and  IV  Anne  was  said  to  be  a  remedial  law, 
and  to  be  favorably  construed.— Raymond,  Ch.  J.,  8  Mod.  362. 
Courts  in  Vermont  have  acted  on  this  principle ;  for  without  a 
liberal  construction,  our  cattle  notes,  &c.  could  not  be  considered 
as  notes. 

Our  construction  of  the  paper  is  not  opposed  by  the  fact,  that  it 
is  signed  by  both  parties.  It  is  not  a  contract,  as  the  phrase  is 
used  in  common  parlance,  as  there  is  no  undertaking  on  the  part 
of  Hitcticock,  nor  any  right  acquired  by  Cioutier.  Why  his  name 
is  added,  is  not  perceivable,  unless  it  be  to  show  that  the  note  was 
received  in  payment  of  the  previous  claims.  The  name  of  the 
payee  on  the  face  of  the  note  cannot  vary  the  legal  effect  of  the 
undertaking,  any  more  than  his  endorsement  on  the  back. 

The  note  is  not  merged  in  a  security  of  a  higher  kind  by  its 
execution  in  the  presence  of  two  notaries.  In  some  States,  a  seal 
is  added  to  a  note,  and  the  effect  will  be  to  create  a  greater  lien 
on  the  maker's  property.  That  b  one  object  in  Canada.  Another 
is  the  greater  facilities  of  proof,  as  notarial  copies  are  every  where 
received.  But,  whatever  the  intention,  or  whatever  the  effect,  the 
contract  remains  the  same.  It  would  be  a  solecism,  that  a  con- 
tract, executed  for  greater  solemnity  before  a  notary,  should  be 
merged  at  the  moment  of  its  execution. 

If  the  obligation  is  merged,  the  notarial  act  is  judicial,  and  the 
plea  of  the  statute  of  limitations  of  six  years  is  bad.  If  not  merged, 
and  it  is  not  a  note ;  then,  as  a  contract,  the  statute  would  not 
begin  to  run  until  a  demand. 

The  opinion  of  the  court  was  delivered  by 

WiLLiiJcs,  Ch.  J. — ^The  declaratipn  consists  of  five  counts,  one 
of  which  is  on  a  promissory  note,  to  which  there  is  a  plea  of  the 
statute  of  limitations.    The  replication  to  this  plea  was  adjudged 
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insufficient  fay  the  county  court.     The  pleadings  present  this  ques-  chitteitdeii, 
tion :  whether  the  instrument  declared  on  was  a  promissory  note.        i83s. ' 
The  period  of  limitation,  on  notes  attested  by  one'  or  more  witnes-     ^"c^hoock 
ses,  is  fixed  by  the  statute  at  fourteen  years  from  the  time  the  cause     cioutier. 
of  action  accrues  thereon.    The  more  correct  way  of  presenting 
this  question  would  have  been,  for  the  defendant  to  have  traversed 
.  the  replication,  and  objected  to  the  instrument  when  offered  in  ev- 
idence ;  as  no  profert  is  ever  made  of  an  unsealed  vmtten  instru- 
ment, nor  is  oyer  demandable.     Inasmuch  as  no  question  of  this 
kind  has  been  presented,  and  the  instrument  is  set  forth  in  the  plea, 
we  can  as  well  determine  whether  it  is  a  promissory  note,  as  we 
oould  if  the  question  had  been  raised  in  a  diiierent  manner. 

No  precise  form  of  words  is  necessary  to  constitute  a  promissory 
note.  A  promise  to  be  accountable,  or  to  be  responsible,  for  a  sum 
of  money,  absolutely,  has  been  held  to  be  a  promissory  note. — 
Morris  vs.  X^ee,  1  Stra.  629.  In  the  case  of  Ckadunck  vs.  AUtUj 
1  Stra.  706,  an  instrument,  in  the  following  words,  was  held  to  be 
a  promissofy  note,  within  the  statute  of  Anne : 

"  I  do  acknowledge,  that  Sir  Andrew  Chadwick  has  delivered 
me  all  the  bonds  and  notes,  for  which  £400  was  paid  him,  on  ac- 
count of  Col.  Synge ;  and  that  Sir  Andrew  delivered  me  Major 
Graham's  receipt,  and  bill  on  me  for  £  10,  which  £10  and  £  15  5« 
balance,  due  to  Sir  Andrew,  I  am  still  indebted  and  do  promise  to 

In  this  State,  although  to  constitute  a  negotiable  promissory  note, 
it  is  necessary  that  it  should  be  payable  in  money  absolutely,  yet 
we  have  always  treated  contracts  in  the  form  of  promissory  notes, 
whether  for  the  payment  of  money  or  of  specific  articles,  or  even 
for  the  performance  of  services  to  a  certain  amount,  as  promissory 
notes,  and  declared  on  them  as  such. — Brooks  vs.  PagCy  I  D. 
Chip.  Rep.  340.  I  believe  there  never  has  been  a  doubt,  that 
such  contracts,  if  attested  by  one  or  more  witnesses,  were  embra- 
ced in  the  section  of  the  statute  of  limitations  before  referred  to, 
which  extends  the  time  of  limitation  to  actions  on  promissory  notes 
attested,  to  the  period  of  fourteen  years. 

On  an  examination  of  the  contract  in  question,  as  stated  in  the 
papers  before  us,  the  instrunAent  purports  to  be  for  the  considera- 
tion usual  in  promissory  notes,  "  value  received."  It  is  a  direct 
promise  to  pay :  ^^  which  sum,  be.  the  said  Germain  Cioutier 
obliges  himself  to  pay  to  the  said  Isaac  Hitchcock,  or  to  his  order, 
on  his  first  demand,  with  interest  from  the  date  hereof."  It  is 
signed  by  the  said  Germain  Cioutier,  or  he  has  affixed  his  mark 
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chittbhobiv,  thereto.  It  appears  to  have  been  done  in  the  presence  of  two 
1636.  *  persons,  who  have  signed  their  names  in  the  place  where  attesting 
Hitdicocic  v^itnesses  to  instruments  usually  place  their  names,  and  who  are 
ciootiw  averred,  in  the  replication,  to  have  attested  the  same  as  witnesses 
to  the  execution  thereof.  The  signature  of  the  plaintiff  to  the 
instrument  can  have  no  effect,  either  to  alter  or  explain  the  nature 
of  the  instrument ;  as  there  is  no  contract  or  undertaking  on  his 
part,  and  it  is  added,  probably,  conformable  to  some  law  or  prac- 
tice in  the  Province  of  Canada.  We  do  not  know,  finom  any  thing 
which  has  been  presented  to  us,  that  a  contract  of  any  nature, 
when  acknowledged  or  recognized  before  a  notary  public,  in  the 
Province  of  Canada,  is  merged  in  a  security  of  a  higher  nature,  or 
becomes  a  debt  of  record.  This  acknowledgment  may  afford 
greater  facilities  of  proving  the  instrument,  or  it  may  create  some 
lien  on  the  estate  of  the  debt(»r ;  but  I  apprehend,  that  a  suit  on 
this  contract,  in  the  common  law  courts  of  that  country,  must  be, 
as  here,  an  action  of  assumpsit. 

We  are  satisfied,  that  the  instrument  in  question  can  be  consid- 
ered only  as  a  promissory  note ;  and  as  the  replication  alleges,  that 
it  was  attested  by  two  or  more  witnesses,  it  afforded  a  sufficient 
answer  to  the  plea  of  the  statute  of  limitations.  Whether  the 
plaintiff  can  make  proof  of  the  instrument  without  producing  it  on 
the  trial,  is  not  a  question  now  before  us.'  The  judgment  of  the 
county  court  must  be  reversed,  and  judgment  entered,  that  the 
replication  b  sufficient ;  and  as  there  has  been  no  trial  had  on  the 
general  issue  joined  to  the  country,  the  cause  must  be  remanded 
to  the  county  court  for  the  trial  of  that  issue. 


OF  THE  STATE  OF  VERMONT.  27 

LoRiN  Stow  m.  Safford  Stcvens.  Cmittmdkw, 


Wbera  •  pftrty  binds  hiniMlf  to  execute  a  good  and  valid  deed  of  land,  with  Ibe  uaual 
covenants,  he  ii  obliged  to  give  a  deed  which  convoys  a  good  and  lufficieDt  tide. 

When  an  obligor  binda  himself,  upon  the  payment  of  money  and  the  execution  of  notes,  at 
a  certain  time,  to  convey  land  by  a  good  and  valid  deed,  and  j>reviously  conveys  .the  same 
to  another ;  the  obligee  must,  in  assigning  a  breach,  aver  his  readiness  to  pay  the  money 
and  execnte  the  notes,  although  he  need  not  tender  a  performance. 

In  soch  case,  where  money  was  psid  at  the  time  the  bond  was  exeoutad  undmr  seal,  the 
obligee  is  at  liberty  to  regard  the  act  of  the  obligor,  in  deeding  the  land  to  a  stranger,  as 
a  rescinding  of  the  contract,  and  may  resort  to  the  common  counts  for  his  remedy. 

This  was  an  action  of  debt^  on  a  bond  under  seal.  The  decla- 
ration included  the  common  count  for  money  had  and  received.  A 
fiiU  statement  of  the  pleadings  and  facts  in  the  case  is  incorporated 
into  the  opinion  of  the  court. 

C  Adams  for  defendant, — 1.  The  payment  of  the  money  and 
the  execution  of  the  notes  was  a  condition  precedent  to  the  exe- 
cudon  and  delivery  of  the  notes.  It  is  true,  both  acts  were  to  be 
done  and  performed  at  the  same  time ;  but  from  the  peculiar 
phraseology  of  the  condition  of  the  bond^  the  money  was  to  be 
paid  and  notes  delivered  first.  The  expression  is,  "  if  after  the 
payment,  &c.  Stevens  shall,"  &c. ;  and  from  a  fair  construction, 
Stevens  would  be  entitled  to  a  time  after  the  payment  sufficient  to 
make  out  the  deed. — Thorpe  vs.  Thorpe^  1  Salk.  171. 

2.  The  condition  of  the  bond  would  be  satisfied  by  the  execu- 
tion and  delivery  of  a  deed,  whether  the  deed  conveyed  the  title 
or  not.  The  condition  is  not  that  the  defendant  should  convey  a 
good  title ;  for  it  is  evident,  that  plaintiff  relied  for  his  security  as 
to  the  title  upon  the  covenants  which  it  was  stipulated  the  deed 
should  contain.  To  test  the  correctness  of  this,  let  us  suppose  the 
plaintiff  had  paid  the  money,  &c.,  and  that  defendant,  without 
having  deeded  to  Hawkins,  had  made  his  deed  and  offered  it ;  could 
plaintiff  have  refused  the  deed,  1)ecause,  in  truth  and  in  fact,  the 
defendant's  title  was  defective  ?     Certainly  not. 

3.  The  excuse  offered  by  plsdntiff,  for  his  neglect  to  pay  the 
money  and  execute  the  notes,  is  not  a  valid  excuse.  This  is  evi- 
dent, if  we  are  correct  in  our  previous  propositions.  But  it  may  be 
further  remarked,  that  for  aught  that  appears,  as  indeed  is  the  fact, 
Stevens  remained  in  the  possession  of  the  land,  and  could  have 
given  the  plaintiff  absolute  seizure.  Besides,  although  the  deed  to 
Hawkins  may  have  been  absolute  on  the  face  of  it,  it  may  have 
been  a  trust-deed,  for  the  very  purpose  of  enabling  Stevens  to  se- 
cure it  for  the  plaintiff;  or  it  may  have  been  to  "secure  Hawkins 
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• 

^"*J™*"*"^"'  for  money  or  other  things,  and  Stevens  held  the  defeasance  in  his 

1836.  ' pocket,  and  could  have  discharged  the  land  by  the  very  money  to 

^^'^       be  paid  by  the  plaintiff.     It  may  be  further  remarked,  that,  let  the 

staveM.      character  of  the  deed  to  Hawkins  be  what  it  will,  if  after  Stevens 

should  have  executed  his  deed  to  plaintiff,  he  had  re-purchased  the 

title  of  Hawkms,  the  title  would  have  enured  for^  the  benefit  of 

plaintiff,  and  the  covenants  in  the  deed  would  have  been  healed. 

Had  it  been  the  intention  of  the  parties  to  bind  Stevens  to  con- 
vey a  good  title,  it  would  have  been  explicitly  stated ;  but  instead 
of  that,  defendant  is  to  execute  a  deed  with  covenants,  and  plain- 
tiff relies  for  his  title  upon  those  covenants.  There  is  not  one 
word  in  the  conditions  indicating  that  defendant  was  to  convey  a 
good  title.  He  might  be  holden  on  his  covenants  in  the  deed,  if 
his  title  proved  bad ;  but  the  condition  in  the  bond  is  not  broken 
because  of  a  defective  title.  It  would  be  a  novel  issue  growing 
out  of  the  condition  of  a  bond,  that  defendant's  title  was  not  per- 
fect* Stevens'  title  may  have  been,  in  fact,  imperfect  at  the  time 
of  his  deed  to  plaintiff,  as  possession  for  fourteen  years.  But  if 
plaintiff  had  accepted  the  deed,  and  entered  upon  the  land,  and 
Stevens  had  protected  him  in  that  possession,  until  his  title  became 
perfect  by  the  statute  of  limitations,  the  covenants  would  have  been 
healed.  The  expression,  a  good  and  valid  deed,  relates  only  to 
the  form  of  the  deed,  and  the  manner  of  its  execution,  and  has  no 
relation  to  the  title  of  the  land. — 1  Saund.  320.  5  Mass.  Rep. 
494,  Aiken  vs.  Sanford. 

4.  But  if,  as  plaintiff  contends,  they  were  mutual  covenants,  to 
be  performed  at  the  same  time,  plaintiff  must  have  been  ready  to 
perform  his  part ;  and  if  he  had  not  been  ready,  he  could  not  re- 
cover of  the  defendant,  even  if  defendant  was  not  ready,  or  had 
refused. 

5.  It  must  be  averred  in  declaration,  that  plaintiff  was  ready  ; 
and  without  such  averment,  the  first  fault  is  on  his  part,  and  he 
cannot  recover. — Chitty  on  B.,  317.  Morton  vs.  Lamb,  7  T. 
Rep.  135.  RatDson  vs.  John,  1  East.  203.  Archbishop  Canr- 
terbury  vs.  WUIU,  1  Salk,  172. 

Hyde  and  Peck  for  plaintiff . — As  the  plea  in  this  case  is  mere 
matter  of  fonn,  containing  nothing  traversable,  the  question  is, 
whether  a  sufGcient  breach  is  assigned.  As  to  the  construction  of 
the  instrument,  it  is  not  conceived  to  be  material,  whether  the  stip- 
ulations of  the  parties  are  concurrent  acts,  or  whether  that  on  the 
part  of  the  plaintiff  is  considered  a  condition  precedent ;  but  if  it 
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be  niaterial,  it  is  evident  that  they  are  concurrent  acts,  to  be  per-  ^"j^""^"''» 

formed  at  the  same  time.     Modern  cases  show,  that  the  courts ig86.  * 

have  taken  a  common  sense  view  of  the  subject,  and  adopted  the  ^^]^ 
intentioD  of  the  parties  as  the  criterion,  to  the  exclusion  of  all  .suv«m. 
technical  niceties,  arising  from  particular  words,  found  in  some  of 
the  older  cases.  Two  things  to  be  done  on  the  same  day  are  taken 
to  be  done  at  the  same  time,  and  are  concurrent  acts. — Saund. 
Rep.  320,  n.  4.  11  Pick.  151,  HowUmd  vs.  Leach.  11  John. 
Rep.  525,  Judson  vs. . 

As  the  defendant  is  to  deliver  the  deed  on  the  payment,  the 
intention  is  clear ;  and  although  the  word  after  is  subsequently 
used  in  the  same  sentence,  it  cannot  control  the  construction.  If 
there  is  any  ambiguity,  it  is  to  be  taken  against  the  defendant.  The 
The  case  of  Judson  vs.  — —  is  stronger  than  the  present.  The 
plaintiff  was  to  execute  a  de^d  after  payment,  yet  held  that  pay- 
ment was  not  a  condition  precedent.  But  as  it  is  expressly  stipu- 
lated, that  both  acts  are  to  be  done  on  the  same  day,  it  cannot  be 
suppdbed  the  intention  of  the  parties  was,  that  the  plaintiff  should 
give  the  defendant  a  ilurther  credit,  and  rely  upon  hb  bond ;  espe- 
ciaUy,  as  the  sum  to  be  paid  greatly  exceeded  the  penalty. 

The  covenant  to  *'  execute  and  deliver  a  good  and  valid  deed, 
with  the  usual  covenants  of  seizin  and  warranty,"  is  a  covenant  to 
convey  a  good  title.  The  plaintiff  was  not  bound  to  accept  a 
mere  formal  deed,  which  conveyed  no  color  of  title,  and  the  cov- 
enants of  which  would  be  broken  on  giving  the  deed.  A  compli- 
ance with  the  words  of  a  covenant  is  not  sufficient,  ualeas  it  appear 
to  be  according  to  the  intent. — ^Teat's  case,  Cro.  Reports,  7. 
Skin.  39,  Chute  vs.  Robinson.    2  John.  Rep.  595—^13,  Judson 

vs. .     1 1  John.  525,  Deorth  vs.  Williamson  ei  al.    2  Sarg. 

and  Rawle,  498,  Porter  vs.  Noyes.     2  Greenleaf,.  22L 

Therefore  the  defendant,  by  his  conveyance  before  the  day, 
wholly  disabled  himself  to  perform  on  his  part.  Or,  if  the  con- 
struction be,  that  the  plaintiff  contracted  for  the  defendant's  title 
merely,  the  consequence  is  the  same;  as  in  either  case,  the  de- 
fendant had  parted  with  or  destroyed  the  thing  contracted  for.  The 
case  of  Aiken  vs.  Sandford^  5  Mass.  494,  where  the  court  seem 
to  hold  that  the  words  of  the  covenant  apply  to  the  form  and  exe- 
cution of  the  deed,  was  a  mere  incumbrance  by  way  of  mortgage, 
and  not  an  absolute  want  of  title ;  and  yet,  in  that  oase,  the  court 
expressly  say,  that  the  grantor  must  be  seised.  The  conveyance 
to  Hawkins,  by  Stevens,  on  the  31st  of  January,  of  the  same  land 
which  was  to  be  by  him  conveyed  to  Stow,  on  1st  April  jblk)wing, 
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^'jmu^^^^'  was,  ipso  factOy  a  breach  of  the  contract  on  the  part  of  Stevens, 

1835. '     as  it  wholly  disabled  him  to  perform  it. — Co.  Lit.  220,  221.    5 

^'^       Vin.  Ab.  221,  224.    Shep.  Touch.  172,  381,  388.     1  Bulst. 

suvens.     117,  Jtf««er»onvs.  Jolly.    I  Vint.  271.    Bradley  vs.  Osterhand, 

13  John.  404. 

This  is  a  breach  for  which  the  plaintiff  may  maintain  an  action 
without  showing  performance,  or  a  tender  of  performance,  on  his 
part ;  as  the  law  would  not  compel  him  to  do  a  nugatory  act,  and 
incur  additional  trouble  and  expense,  without  a  possibility  of  ad- 
vantage. ^^Lex  neminem  cogit  ad  vana  et  intUilia  peragenda.^* — 
Sug.  Veu.  165.  Scott  vs.  Sir  Anthony  Maine y  Cro.  Eliz. 
449;  upon  which  error  was  afterwards  brought  in  King's  Bench, 
and  judgment  affirmed. — Id.  479.  The  same  case  is  more  fully 
reported  in  5  Co.  21,  Sir 'Anthony  Maine's  case.  So  in  Robin- 
son vs.  Ampsy  T.  Ray.  25,  covenant  that  if  the  plaintiff  pay  a 
certain  sum,  24th  June,  1660,  then  the  defendant  shall  deliver  up 
a  certain  recognizance  to  be  cancelled,  &q. — breach  assigned,  that 
the  defendant,  21st  Oct.  1659,  prosecuted  an  extent  on  the  iScog- 
nizance.  Breach  held  to  be  well  assigned.  Griffith  vs.  Lead- 
hurst,  T.  Rbj.  464.  Rayna  vs.  ^fetanrfcr,  Yel.  76,  MetcalPs 
Ed.,  note  to  the  above  case,  and  the  cases  there  cited.  The  most 
of  these  cases  are  noticed  and  approved  by  the  court  in  the  case 
of  Hopkins  vs.  Toungy  1 1  Mass.  Rep.  302,  which  is  also  an  au- 
thority in  point.  Knight  vs.  Crockfordy  I  Esp.  cas.  189.  iSe- 
ward  vs.  fVillock,  5  E.  198.  Arch.  PI.  168.  Bewell  vs.  Par- 
sons, 10  E.  359.  Newcomh  vs.  Bracket,  16  Mass.  Rep.  161. 
This  doctrine  is  consistent  with  the  rule  of  pleading  on  this  subject. 
The  rule  is,  where  performance  by  the  defendant  depends  on  some- 
thing executory,  the  plaintiff  must  aver  performance,  or  some  ex- 
cuse for  non-performance. — Chit.  PI.  310,  324.  The  question 
in  this  case  is  not,  what  amounts  to  a  performance,  but  what  is  an 
excuse  for  non-performance.  Any  act  of  the  defendant,  which 
disables  the  plaintiff  to  perform,  excuses  the  plaintiff  even  from  an 
ofier  to  perform.  Is  not  the  reason  the  same,  where  the  defendant 
disables  himself  to  perform?  So  the  defendant  neglects  to  do  the 
first  act,  where  it  is  incumbent  on  him  to  perform  it. — Hotham  vs. 
East  India  Co.  1  T.  Rep.  638.  West  vs.  Emmons,  5  John.  179. 
So  where  the  defendant  discharges  the  plaintiff,  by  declaring  his 
intention  not  to  perform  on  his  part. — Jones  vs.  Burkley,  Doug. 
684.  The  same  tivhere  the  defendant  refuses  to  perform  on  his 
part. — Rawson  et  ah  vs.  John,  1  E.  203.  What  more  unequiv- 
ocal declaration  of  such  intent,  or  more  absolute  refusal,  can  be 
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cooceivedy  than  an  act  of  the  defendant  which  disables  him  to  per-  Obittehdeh, 

'  *  January^ 

umn  and  destroys  the  thing  contracted  for.    These  cases  show  that        i83s. 
the  party  is  excused  at  the  very,  point  where  it  appears  his  act       ®^7 
would  be  nugatory.     Upon  the  same  principle,  in  this  case,  a  read-     st'^w*. 
iness  need  not  be  averred ;  for  if  by  readiness  is  implied  a  willing- 
ness, it  is  not  traversable ;  but  if  it  implies  a  preparation  and  abU^ 
ityy  the  plaintiff  would  be  held  to  the  proof,  and  consequently 
bound  to  be  in  a  state  of  preparation  on  the  day,  and  thus  to  do  a 
nugatory  act,  which  Lord  Kenyon  says,  in  the  case  of  Rawsan  et 
al.  vs.  Johnson,  would  be  repugnant  to  common  sense.     Suppose, 
instead  of  money  and  notes,  it  had  been  wood,  hay,  lumber,  or 
some  other  ponderous  article ;  would  the  plaintiff  be  bound  to 
transport  and  deliver  it  ?    If  not,  why  should  he  be  bound  to  pro- 
vide himself  with  the  property  ? — Corblyan  vs.  Lansing ^  2  Caine's 
Cases,  213. 

The  distinction  is  between  a  contract  for  a  thing  in  specie,  and  a 
thmg  in  kind.  Where  the  defendant  contracts  to  deliver  a  specific 
and  determinate  thing,  the  plaintiff  thereby  acquires  an  interest  in 
the  thing  itself,  and  such  an  interest  as  a  court  of  equity — and  in 
those  States  where  they  have  no  court  of  equity,  a  court  of  law — 
wUl  protect  by  enforcing  a  specific  performance ;  and  any  act  of 
the  defendant,  by  which  that  interest  is  impaired,  or  the  thing  itself 
destroyed,  is~a  breach  of  the  very  essence  of  the  contract,  wholly 
disables  the  defendant  to  perform,  and  renders  any  act  on  the  part 
of  the  plaintiff  entirely  nugatory,  as  no  other  thing  of  the  kind  will 
satisfy  the  contract. 

But  where  the  contract  is  to  deliver  something  in  kind,  depend- 
ent on  some  act  of  the  plaintiff,  a  neglect  on  the  part  of  the  de- 
fendant to  perform,  or  to  put  himself  in  readiness,  is  not  such  a 
breach  as  the  plaintiff  can  maintain  an  action  upon,  unless  he  is 
prepared  to  show  at  least  a  readiness  on  his  part.  The  cases  on 
which  this  rule  of  pleading  is  founded,  and  where  this  avermerU 
has  been  held  necessary,  are  all  cases  where  the  contract  was  for 
a  thing  in  kind,  or  cases  where  the  defendant  had  done  no  act  to 
disable  himself  to  deliver  the  specific  thing  which  formed  the  ob- 
ject  ofihe  contract.  See  cases  cited  on  this  subject  by  Chitty, 
Gould,  Archibald,  Bacon  and  Williams,  and  note  to  case  of  Por- 
tage vs.  Cole,  Saund.  Rep.  320.  This  distinction  is  fairly  dedu- 
cible  from  tlie  cases,  sustains  the  rule  of  pleading,  and  reconciles 
all  the  authorities  on  this  subject. 

The  plaintiff  has  a  right  to  consider  the  contract  rescinded,  and 
recover  for  money  bad  and  received. — Farrar  vs.  Nightingale,  2 
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^"J^^":  Esp.  639.     Gik$  et  al.  vs.  Edwards,  7  T.  Rep.  181.     Johnson 

>836. '     VS.  Johnson,  3  Bos.  and  Pul.  162. 

^^  There  being  a  written  contract,  under  seal,  can  make  no  difier- 

stereiM.  ence,  as  the  bond  is  for  a  deed,  and  not  for  the  repayment  of  the 
money ;  especially  if  the  plaintiff  cannot  recover  on  the  bond  with* 
out  paying  the  residue  of  the  price  and  delivering  the  notes.  Had 
the  notes  been  delivered,  the  non-delivery  of  the  bond  would  be 
a  good  defence  in  an  action  on  the  notes.  So  the  want  of  title 
would  be  a  good  defence,  had  the  deed  been  delivered,  and  the 
party  would  not  be  remitted  back  to  the  covenants  of  the  deed, 
especially  as  be  did  not  take  possession  under  the  deed  or  contract. 
Frisbee  vs.  Haffnagh,  1 1  John.  Rep.  50.  GreenUaf  vs.  Cook, 
fi  Whea.  Rep.  13.    On  the  same  principle,  the  party  may  recover 

back  what  he  has  already  paid  under  the  contract.    vs. 

Meecham,  1  Dal.  428.     Weaver  vs.  Benily,  1  Car.  Rep.  47. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J.— This  was  an  action  of  debt,  demanding  $1 ,200 
in  several  counts,  declaring  on  a  penal  bond,  dated  August  11, 
1822,  for  $200,00 ;  also  in  general  counts  in  debt,  for  money  lent 
and  goods  sold  and  delivered.  To  these  latter  counts  defendant 
pleaded  nil  debit,  and  the  plaintiff  joined.  To  the  former  the 
defendant  prayed  oyer  of  the  condition  of  the  bond,  which  was, 
''  that  on  the  payment  of  the  sum  of  $100,00,  in  current  money, 
by  the  said  Loren  to  the  said  Stevens,  and  also  on  the  execution  of 
two  promissory  notes,  by  the  said  Loren  to  the  said  Stevens,  ibr 
$  105,00  each,  one  payable  in  one  year  and  the  other  in  two  years 
from  the  date,  with  interest,  on  the  first  day  of  April  next,  (1833) 
if  the  said  Stevens  shall  execute  and  deliver  to  the  said  Loren,  on 
the  said  first  day  of  April  next,  after  the  payment  of  said  sum  of 
$  100,  and  the  execution  and  delivery  of  said  promissory  notes  by 
tbe  said  Loren  to  the  said  Stevens,  a  good  and  valid  deed,  with  the 
usual  covenants,  of  seizin  and  warranty,"  of  certain  lands,  then  the 
bond  to  be  void,  otherwise  in  force.  Tbe  defendant  then  pleaded 
in  bar,  that  the  plaintiff  did  not,  on  the  first  day  of  April,  1833, 
pay  said  ^100,  nor  execute  said  two  promissory  notes  of  $105 
each,  although  thereto  requested  by  defendant ;  and  that  he  the 
defendant  was  ready  and  willing  to  have  executed  a  deed  according 
to  the  condition  of  tbe  bond,  if  the  plaintiff  bad  performed  on  his 
part.  To  which  plea  tbe  plaintiff  replied,  protesting  that  the  de- 
fendant did  not  request  the  plaintiff  to  pay  the  money  and  execute 
the  notes,  and  that  the  defendant  was  not  ready  to  execute  and 
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deliver  a  good  and  valid  deed ;  that  at  the  time  of  executing  the  bond  Chittbhmi*, 
declared  upon,  the  defendant  was  well  seized  of  the  lands  in  question^  1835,  ' 
and  had  lawful  authority  to  sell  and  convey  the  same ;  yet  afterwards,  ®^]^ 
and  before  the  first  of  April,  1833,  to  wit,  on  the  31st  of  January,  St^T*"- 
1833,  the  defendant  sold  and  conveyed  the  same  lands  to  one  Al- 
fred Hawkins ;  and  the  defendant  has  never  since  had  any  right  or 
title  to  said  land,  and  whereby  he  had  disabled  himself  from  per- 
forming the  condition  of  said  bond ;  '*  for  which  reason  the  said 
Stone  did  not,  on  the  said  first  day  of  April,  1833,  pay  to  the  said 
Stevens  the  sum  of  $100,  and  execute  and  deliver  to  the  said 
Stevens  the  said  two  promissory  notes,  but  neglected  so  to  do,  as 
he  lawfully  might,  for  the  cause  aforesaid ;"  and  averring,  that  the 
defendant  has  never  executed  to  the  plaintiff  any  deed  of  said 
lands,  and  so  has  broken  hb  covenant.  To  which  replication  the 
defendant  demurred,  and  the  county  court  adjudged  that  the  repli- 
cation was  insufficient.  On  the  trial  of  the  issue  in  fact,  under 
the  plea  of  nil  debit,  the  plaintiff  offered  to  show  in  evidence,  that 
at  the  time  the  bond  in  the  declaration  mentioned  was  executed, 
the  plaintiff  paid  to  the  defendant,  in  personal  property  and  money, 
about  $125,  as  a  part  of  the  price  of  the  lands ;  and  that  the  re- 
mainder of  the  purchase-money  was  to  be  paid  at  the  time  and  in 
the  manner  mentioned  in  the  condition  of  said  bond.  The  plain- 
tiff offered  also  to  show  all  the  facts  set  forth  in  bis  replication ; 
and  this  evidence  being  objected  to  by  the  defendant,  was  rejected 
by  the  court,  and  judgment  passed  for  the  defendant ;  and  whether 
these  decisions  were  correct,  are  the  questions  submitted. 

As  to  the  sufficiency  of  the  replication,  the  condition  of  the 
bond  no  doubt  requires  the  money  to  be  paid  and  the  notes  given 
before  the  plaintiff  is  entitled  to  the  deed ;  that  is,  the  defendant  is 
not  bound  to  part  with  his  land  until  he  has  his  money  and  his  se- 
curity ;  but  whether  the  plaintiff  was  bound  actually  to  hand  over 
without  a  deed  being  given  simultaneously,  is  not  now  in  question, 
as  this  part  of  the  case  must  be  decided  upon  the  validity  of  the 
plaintifi^s  excuse  for  not  performing  on  his  part ;  for  Unless  this  is 
valid,  there  is  evidently  no  breach  of  the  condition  alleged.  The 
defendant's  counsel  contends,  that  the  expression,  "  a  good  and 
valid  deed,  with  the  usual  covenants,"  relates  only  to  the  form  of 
the  deed  and  the  manner  of  its  execution,  and  not  to  tile  title  of 
the  land ;  and  relies  on  1  Saun.  320,  and  Aiken  vs.  Sanfard,  5 
Mass.  Rep.  494.  There  is  nothing  in  Saunders,  nor  in  the  notes, 
to  this  pomt.     In  Aiken  vs.  Sanfordy  which  was  dfbt  on  a  penal 

bond,  conditional  to  sell  and  convey  to  plaintiff  certain  lands  in  a 
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CBiTTMoxir,  reasonable  time,  after  the  payment  of  a  certain  sum  of  money,  on 
1886. '  the  defendant's  showing  Aat  he  had  tendered  a  deed,  it  was  ob- 
^^  jected  that  when  the  deed  was  offered  the  land  was  subject  to 
BUT9M.  ^  mcNTtgage,  although  it  was  paid  off  before  action  was  brought ; 
and  the  court  say,  "  that  the  validity  of  this  ohjecticxi  depends  upon 
the  condition  which  required  a  conveyance  of  the  land  by  a  good  asd 
sufficient  deed  of  warranty.  The  import  of  these  words  is  confined  to 
the  form  of  the  deed  and  its  execution,  and  not  to  the  title.  If 
the  deed  was  of  a  proper  form,  and  regularly  executed,  and  the 
grantor  was  seized,  so  that  the  land  was  conveyed  by  it,  the  con- 
dition in  this  case  was  performed."  But  they  also  observed,  that 
they  did  not  mean  to  determine,  that  in  no  case  these  words  should 
be  considered  as  applying  to  the  title.  If  the  money  was  to  be 
paid  on  receiving  the  deed,  it  might  be  a  reasonable  construction, 
that  a  good  and  sufficient  title  should  be  conveyed ;  otherwise,  the 
purchaser  might  part  with  his  money,  not  merely  for  the  land,  but 
for  a  lawsuit  also.  This  per  euricm  opinion  seems  upon  the  whole 
to  make  for  the  plaintiff;  for  here  the  plabtiff,  when  he  contracted 
to  convey,  was  seized ;  but  by  his  own  act  he  had  become  disseized 
before  the  day  of  performance,  and  his  deed  would  not  have  con- 
veyed the  land ;  and  the  deed,  besides,  was  to  have  been  given  the 
same  day,  although  after  the  payment  of  the  money,  which  b  not 
giving  credit  or  time  for  the  deed  after  the  payment. 

Among  the  cases  cited  by  the  plaintiff's  counsel  is  Teat's  case, 
in  Cro.  Eliz.  p.  7.  It  consists  of  twelve  lines  of  black  letter,  and 
is  worth  transcribing,  not  only  because  it  is  pithy  and  appropos, 
but  to  remind  the  profession  that  to  say  all  that  is  needful  in  few 
words  is  among  the  lost  arts.  "  Debt  upon  an  obligation :  the 
condition  of  the  obligation  was,  that  if  the  obligor  deliver  to  the 
plaintiff  an  obligation,  in  which  he  was  obliged  to  the  defendant 
before  such  a  day,  then,  &c.  The  defendant  sueth  the  plaintiff 
upon  that  obligation  and  recovereth,  and  afterward,  and  before  the 
day,  he  delivereth  the  obligation  to  him.  The  question  was,  if 
this  were  a  performance  of  the  condition.  Wray  and  the  other 
justices  held  that  it  was  not.  Although  the  words  were  performed, 
yet  the  mtent  was  not  performed ;  for  the  intent  was,  he  should 
have  the  obligation  for  his  discharge,  which"  is  not  by  the  delivery 
of  it  at  tbe  day,  for  it  b  transferred  in  rem  judicatum;  and  not- 
withstanding the  delivery  of  the  bond,  yet  he  may  have  benefit  of 
the  judgmiBnt."  Thb  was  a  point  blank  decbion,  before  circumlo- 
cution became  professional,  that  performance  to  the  letter  was  not 
performance  to  the  sense.    And  may  the  countermarch  of  mind 
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bring  posterity  back  to  sucb.  unsophisticated  decisions  and  to  such  Gbittbmd^9, 

dearness  in  repcnrting ;  and  then  to  gain  a  cause,  it  will  not  be  ne« lass/ 

cessaiy  to  "  carry  three  camel  loads  of  books  before  the  Preton"       ^^^ 

ChuU  vs.  Bobinsany  2  John.  6l3,  and  Judson  vs.  JVati,  11  sti.vfns. 
John.  525,  show  that  a  deed  with  covenant  of  warranty  means  a 
deed  which  carries  the  title  with  it.  In  Porter  vs.  Noyeij  2  Grreen. 
82,  it  b  decided  that  a  contract  to  make  a  warrantee  deed,  free  and 
dear  of  aU  incumbrances,  is  not  satisfied,  iinless  the  granUnr  had 
the  absolute  title.  In  Qaairy  vs.  Perrin^  16  John.  267,  it  was 
indeed  ruled,  that  a  good  and  sufficient  deed  means  only  a  deed  to 
convey  what  title  the  grantor  had.  This  last  case  even  would  be 
sufficient  fiur  this  point  in  the  eause,  as  the  defendant  had  good  title 
befisre  he  conveyed  to  Hawkins.  Indeed  it  would  seem  to  be  tri- 
fling with  the  good  sense  of  the  law  to  hold  that  a  warrantee  deed 
means  a  deed  Uiat  the  grantor  knows  conveys  nothing ;  and  it  would 
be  giving  judidal  countenance  to  fraud,  to  rule  that  a  man  may  dis- 
charge a  legal  obligation  by  giving  a  second  deed  of  land  that  has 
already  passed  to  another  by  the  first.  This  bond,  therefore,  re- 
quired a  deed  that  should  convey  the  land. 

But  it  is  further  objected,  that  the  replication  which  assigns  the 
breach  should  have  averred  a  readiness  in  the  plaintiff  to  pay  the 
money  and  execute  the  notes.    In  1  Chit.  Plead.  817,  it  is  said, 
''on  averring  an  excuse  of  performance  by  the  plaintiff,  he  must 
state  bis  reacfiness  to  perform  the  act  «id  the  particular  eixcumstan- 
ces  that  constitute  such  excuse.'^    There  can  be  no  doubt  that  the 
pving  the  deed,  and  the  paying  the  money,  and  executing  the 
notes,  were  to  be  concurrent  acts,  since  the  absurdity  of  some  old 
decisions  on  this  subject  was  fully  exploded  in  Ooodnow  vs.  Nimi^ 
4  T.  Rep.  761,  and  that  a  party  could  not  be  forced  to  part  with 
his  money  without  at  the  same  time  havmg  his  deed ;  and  that, 
Uieiefore,  after  defendant  had  conveyed  the  land  to  another,  the 
plaintiff  was  not  bound  to  make  a.  tender  of  the  money  or  notes, 
upon  the  same  principle  that  the  plaintiff,  in  an  action  on  a  prom- 
ise to  mairy  on  request,  when  the  contract  has  been  violated  by 
the  defendant's  having  married  another,  is  not  bound  to  aver  a  re- 
quest that  could  not  be  granted.    Yet  the  forms  are,  that  the 
^aintiff  "  hath  always  from  thence  contbued  sole  and  unmairied, 
and  hath  been  for  and  during  all  the  time  aforesaid,*  and  still  is, 
rtady  cmd  taUling  to  marry  the  defendant." 

To. prevent  the  ^*stilli$"  from  being  a  wanton  surfrfusage,  it 
must  be  taken  with  the  qualificaticm,  if  it  were  morally  possible, 
and  thus  showmg  a  continuance  of  the  original  derire,  and  that  the 
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CHrmRDKR,  contract  was  not  rescioded  by  mutual  consent.  So  in  the  case  at 
1836.  bar,  the  allegation  against  the  defendant  is,  that  he  by  selling  the 
^^^  land  deprived  himself  of  the  power  to  perform,  which  is  equal  to  a 
st«T0nt.  refusal ;  and  if  the  plaintiff  was'  ready  and  willing  on  his  part,  the 
bond  was  forfeit.  But  if  the  plaintiff  was  neither  ready  nor  willing, 
that  is,  was  not  able  and  did  not  wish  to  pay  for  the  land,  then  it 
would  have  been  no  benefit  to  the  plaintiff  for  the  defendant  to 
have  kept  it.  There  was  no  damage  to  him  by  the  sale.  It  is 
true  that  in  Sir  Anthony  Manpres'  case,  reported  in  Cro.  Eliz. 
479,  and  m  Coke's  Abridgement,  138,  it  was  resolved,  "  that  if  a 
man  seized  of  lands  in  fee  covenant  to  etifeoff  J.  S.  upon  request, 
and  after,  he  maketh  a  feoffment  of  the  same  to  a  stranger,  in  this 
case  J.  S.  jnay  have  an  action  of  covenant  without  request;"  and 
the  same  report  in  Coke  even  says,  "  that  when  the  enfeoiffinent 
was  to  be  on  a  particular  day,  and  he  that  was  to  enfeoff  passes  the 
land  to  another,  the  covenant  is  broken,  although  he  purchase  the 
land  again  before  the  day  ;"  and  as  reported  by  Croke  it  is  said, 
that  the  plaintiff  was  to  make  a  surrender  of  his  lease,  and  the 
defendant  to  make  him  a  new  lease,  but  the  defendant  had  leased 
the  land  to  a  stranger.  *^  The  defendant  being  disabled  to  make  a 
lease,  the  j)laintiff  needed  not  tender  the  surrender  unto  him." 
But  the  general  principle  that  is  to  be  gathered  from  the  various 
authorities  seems  to  be,  that  where  the  defendant  has  disabled  him- 
self from  performmg,  the  plaintiff,  whether  the  condition  or  the  act 
which  he  was  to  perfonn  was  precedent  or  concurrent,  need  not 
perform  it,  as  the  law  requires  no  man  to  do  a  nugatory  act ;  that 
is,  he  need  not  tender  a  performance,  for  that  is  properly  an  act, 
and  to  do  it  would  require  some  useless  trouble  or  expense  ;  but  to 
dispense  with  the  averment  of  being  ready  and  willing,  would,  we 
think,  be  a  departure  from  all  the  forms,  and  not  authorized  by  any 
authority  that  has  been  cited  or  recoUected  ;  and  as  it  is  not  dis- 
creet to  lessen  any  more  than  ta  enlarge  the  requirements  of  good 
pleading,  without  strong  reasons,  which  do  not  exist  in  this  case,  as 
the  merits  are  not  involved  in  this  point,  we  adjudge  the  replication 
to  be  insufficient. 

Upon  the  ccnnmon  counts,  the  plaintiff  claims  to  recover-the 
money  and  other  property  paid  in  advancci  towards  the  land,  at  the 
time  the  bond  was  executed,  on  the  ground  that  the  act  of  deeding 
the  lands  to  a  stranger,  by  the  defendant,  was  at  the  option  of  the 
'  plaintiff  a  rescinding  of  the  contract.  This  is  objected  to  because 
the  contract  was  under  seal,  and  therefore  thb  claim  is  merged. 
But  for  this,  it  would  be  among  the  common  cases  of  recovering 
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back  the  deposit,  where  the  vendor  was  unable  to  perfect  the  title.  Chittcvdbv, 

*  ,  *         ,        ,  January^ 

No  authorities  have  i)een  shown  supporting  such  a  distinction,  and        i835. 
there  seenos  to  be  no  good  reason  why  the  form  of  the  original       ^^^         ^ 
contract  can  be  of  any  importance  after  that  contract  has  been  re-      st«ven«. 

scinded  or  abrpgated.     In  Distrass  vs.  ^  1  Dal.  438,  it  was 

decided,  that  money  had  and  received  would  lie  to  recover  back 
the  consideration,  where  there  was  no  such  land,  as  described  in 
defendant's  deed.  In  Weaver  vs.  Bently^  1  Cain.  R.  47,  which 
was  an  action  of  assumpsit  to  recover  back  the  consideration  paid 
on  an  agreement  under  seal,  Judge  Kent  says — ^'  the  question  will 
be,  whether  the  defendant  having  failed  to  perform  on  his  part,  the 
plaintifF  may  disaffirm  the  contract  and  resort  to  his  assumpsit  to 
recover  back  what  he  had  paid.  We  are  of  opinion,  that  he  had 
bis  election  either  to  proceed  on  the  covenaqt  and  recover  damages 
ibr  the  breach,  or  to  disaffirm  the  contract  and  bring  assumpsit  to 
recover  back  what  he  had  paid  on  a  consideration  which  had  failed." 
Whether  the  principle  should  be  extended  to  the  mere  failure  of 
performance,  may  admit  of  doubt ;  but  in  this  case,  where  the  de- 
fendant has  done  an  unequivocal  act  of  rescindmg  gn  his  part,  and 
the  plaintiff  is  content  so  to  regard  it,  and  go  only  for  his  advances, 
that  being  the  most  favorable  for  the  defendant,  we  think  that  the 
law  as  well  as  justice  will  permit  it. 

Judgment  of  county  court,  as  to  the  demurrer,  affirmed ;  and  as 
to  the  issue  in  fact,  reversed. 
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Gurtnsots,  TowH  Of  Cbablottb  w.  Webb  and  Nbwcll. 


less. 


The  court  will  not,  on  mouoo,  abate  a  writ  in  the  name  of  a  town,  because  it  ig  eenred  by 
a  ooMtable  of  luch  town. 

A  receipt,  si|^ed  by  a  collector^  for  a  tax-bill  and  warrant,  is  evidence  in  a  suit  against 
such  eollActor  and  his  sureties,  on  their  bond  toindeinniiy  the  towit;  and  prima  faeitvw* 
idence  tRat  the  rAie-bill  was  repilarly  made  out. 

In  such  sail,  an  extent  issued  by  the  Treasurer  of  the  State  against  the  inhahitnits  of  the 
town,  which  has  been  paid  by  them,  i«  admissible  in  eyidence,  without  showing  die  pre- 
vious proceedings  of  the  Treasurer. 

Where  a  collector  receives  a  rate-bill  for  a  state  tax,  signed  by  one  of  the  selectmen,  and 
promises  to  procure  the  signature  of  the  other,  the  jury  may  presume  that  the  signature 
of  the  other  selectaaan  was  obtained. 

The  role  of  damages,  in  a  suit  against  a  eolleetor  and  his  sureties,  is  the  amount  of  the 
raio  bill  not  paid  over  agreeable  to  the  warrant. 

This  was  an  action  brought  in  the  county  court  upon  a  bond 
executed  by  the  defendants  to  the  selectmen  of  the  town  of  Char- 
lotte, naming  them,  conditioned  as  follows : 

<<The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  named  Aaron  B.  Webb  has  this  day,  by  the  inhabitants  of 
said  town  of  Charlotte,  in  legal  meeting,  been  duly  chosen  first 
constable  and  collector  of  town  taxes  in  said  town  for  the  year  en- 
suing :— now  in  case  the  said  Aaron  B.  shall  well  and  truly  execute 
and  discharge  the  duties  of  his  ssud  offices  respectively,  and  every 
part  thereof  and  save  the  inhabitants  of  said  town,  and  all  others 
concerned,  free  from  any  loss  or  damage  in  consequence  of  any 
misfortune,  malfeasance,  or  nonfeasance,  in  the  duties  of  said  offi- 
ces ;  then  this  obligation  is  to  be  null  and  void,  otherwise  to  be  and 
remain  in  fiill  force  and  virtue.'' 

The  breaches  assigned  correspond  with  the  pleas  in  bar. 

The  first  plea  of  the  defendants  was  in  abatement,  and  states  in 
substance,  that  the  writ  was  served  by  Budsey  Newell,  being  an 
bhabilant  of  said  town  of  Charlotte,  and  interested  in  the  suit. 
To  this  plea  the  plaintiffi  demurred  specially,  and  assigned  the 
following  causes : 

1 .  In  the  said  plea  the  defendants  make  full  defence,  and  that  a 
plea  of  abatement  is  not  good  after  full  defence. 

2.  There  is  no  prayer  of  judgment  of  the  said  writ. 

3.  It  is  not  stated  in  said  plea,  m  what  manner  nor  by  whom 
said  writ  is  served. 

4.  It  is  not  stated  that  the  said  Newell  was  interested. 

5.  The  said  plea  is  argumentative  and  uncertain. 

6.  The  defendants,  m  conclusion,  merely  pray  judgment,  that 
the  defendants  may  be . 

Jomdef  by  defendants. — The  demurrer  prevailed. 


r 
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The  next  plea  was  the  general  iasuOi  and  then  the  Ibllowing  chittudbv, 
special  pleas  m  bar.  1836. 

1.  That  the  inhabitants  of  Chariotte  did  not,  at  their  annual     ^^^^^ 
March  meeting,  vote  a  tax  of  three  cents  on  the  list  of  the  polls  w«bbfcNa<v«a. 
and  rateable  property  of  the  inhabitants  of  said  town,  for  the  pur- 
pose of  paymg  town  charges  and  expenses. 

2.  T%at  neither  the  select  men  of  said  town  of  Charlotte,  nor 
any  person  m  their  behalf,  did  make  out  and  deliver  to  the  said 
Aaron  B.  during  the  term  he  was  so  elected  first  constable  and  col- 
lector of  town  taxes  of  said  town  of  Charlotte,  as  the  plaintifi  in 
their  declaration  have  alleged,  any  rate  or  tax-bill  against  the  m- 
habitants  of  said  town  of  Charlotte,  assessed  on  the  list  of  the 
polls  and  rateable  estate  of  said  town  of  Charlotte,  for  the  year 
1827,  or  any  warrant  whatever  for  the  collection  of  such  supposed 
tax-bill. 

3.  That  neither  the  selectmen  of  said  town  of  Charlotte,  or  any 
one  in  their  behalf,  did  during  the  time  the  said  Aaron  B.  Webb 
was  so  elected  constable  and  collector  aforesaid,  deliver  any  tax- 
bill  whatsoever  against  the  inhabitants  of  said  town  of  Charlotte, 
tor  a  state  tax  on  said  town  of  two  cents  and  five  mills  on  the  dol- 
lar, on  the  list  of  the  polls  and  rateable  estate  of  the  inhabitants  of 
said  town  of  Charlotte,  for  the  year  1828. 

Upon  these  issues  a  verdict  was  returned  for  the  plaintiffi,  and 
the  cause  came  here  upon  the  following  bill  of  exceptions. 

Thb  was  an  action  of  debt  on  bond,  executed  by  the  defendants 
to  the  selectmen  of  the  town  of  Charlotte,  Conditioned  that  the 
said  A.  B.  Webb  should  fidthfully  discharge  the  duties  of  first  con- 
stable and  collector  of  taxes  for  said  town. 

The  plaintiffi,  in  support  of  the  issue  on  their  part,  offered  in 
evidence  the  bond  declared  upon ;  to  which  the  defendants  object- 
ed, but  the  objection  was  overruled  and  the  bond  admitted.  To 
which  defendants  excepted. 

The  plaintifis,  in  iiurther  support  of  the  issue  on  their  part,  of- 
fered in  evidence  a  copy  of  the  proceedings  of  their  town  meeting 
in  March,  1828;  to  which  -defendants  objected.  The  objection 
was  overruled  and  the  copy  admitted.  To  which  defendants  ex- 
cepted. 

The  plaintiffi,  m  further  support  of  their  issue,  ofilbred  in  evi- 
dence a  receipt,  ^gned  by  said  Webb,  in  the  words  following,  viz. 

"  Received  of  the  selectmen,  in  the  year  1828,  a  town  tax-bill, 
amounting  to  four  hundred  and  seventy-five  dollars  and  thirty-two 
cents,  to  collect  and  account  far  according  to  law. 

Signed,  A.  B.  WEBB,  Collector." 
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CHraTBRDBir,     On  the  back  of  said  receipt,  the  foHowinc;  endorsements  were 

1836.       made : 

chviotte         „  Received  14ih  Oct.  1829,  by  the  hand  of  Lyman,  ^20,00. 

WebbfcNewaii.  Received,  Charlotte,  9th  March,  1829,  on  the  within  receipt, 

$144,  18.     Received  13th  May,  1829,  $45  50.     Received, 

March  10th,  1831,  $9  81,  on  an  order  in  the  hands  of  J.  D. 

Farnsworth.    Received,  May  4th,  1831,  $24  61,  endorsed  on 

two  orders  received  by  N.  Lovely." 

To  the  admission  of  thb  receipt  the  defendants  objected,  but  the 
objection  was  overruled  and  the  receipt  admitted.  Defendants 
excepted. 

The  plaintiffi,  in  further  support  of  their  issue,  offered  in  evi- 
dence an  extent,  issued  by  the  treasurer  of  the  state  against  the 
inhabitants  of  said  Charlotte,  on  the  first  day  of  January,  A.  D. 
1831 ;  to  which  the  defendants  objected,  because  it  did  not  appear 
that  any  extent  had  previously  issued  against  said  constable ;  but 
this  objection  was  overruled  and  the  extent  admitted,  although  the 
defendants  urged  further  objections  to  its  admission  as  evidence  in 
the  case*     It  appeared  that  the  extent  had  been  paid  by  plaintifi^. 

The  plaintifis,  in  further  support  of  their  said  issue,  read  in  evi- 
dence a  warrant  for  the  collection  of  state  taxes,  issued  by  the 
treasurer  of  the  state  on  the  third  of  November,  1828,  directed  to 
A.  B.  Webb  as  first  constable  of  said  town  of  Charlotte. 

J.  D.  Farnsworth  was  then  called  as  a  witness  by  plaintifi,  and 
testified  that  he  made  out  a  rate-bill  for  the  state  tax,  certified  and 
signed  it,  and  handed  it  to  A.  B.  Webb,  who  said  he  would  pro- 
cure the  names  of  the  other  selectmen  to  it ;  but  witness  did  not 
know  that  any  other  selectman  signed  it.  Charles  Grant,  J.  D. 
Farnsworth,  and  Nathaniel  Newell,  were  the  selectmen  of  Char- 
lotte in  the  year  1828.  No  testimony  was  adduced  tending  to 
prove  that  Webb*  had  collected  any  more  taxes  than  what  he  had 
paid  over  and  procured  endorsed  on  his  receipt. 

Here  the  plaintifis  rested  their  case. 

The  defendants  then  contended,  that  the  plaintiffi,  upon  their 
own  showing,  were  not  entitled  to  recover ;  and  requested  the 
court  so  to  decide,  but  the  court  refused. 

The  defendants,  in  support  of  the  issue  on  their  part,  called  J. 
D.  Farnsworth,  who  testified  that  he  took  the  receipt  before  men- 
tioned from  the  constable  for  the  rate-bill ;  that  the  selectmen  made 
out  no  rate-bill  for  the  town  tax  in  1828,  and  that  none  was  deliv- 
-  ered  to  Webb  by  the  selectmen ;  but  Webb  had  a  state  tax-bill  of 
three  cents  on  the  dollar,  the  amount  of  the  town  tax,  and  he  had 
carried  out  the  amount  of  the  town  tax  for  1828  in  a  column  of 
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figares,  and  Uiat  he  «dded  it  up  and  found  it  correct,  and  certi^ed  Ohittbiii>ii», 

it,  and  be  bad  do  knowledge  that  either  of  the  other  selectmen  ever       isss. 

saw  it.     He  further  testified,  that  at  the  time  he  took  the  receipt     <^^»"« 
aforesaid,  he  made  out  a  warrant  for  Webb,  for  the  collection  of  ^•'^^^^•wdH. 
said  tax,  bat  did  not  procure  it  signed  by  a  justice  of  the  peace. 
Webb  took  it,  and  said  he  would  procure  it  signed,  but  witness  did 
not  know  whether  Webb  ever  did  procure  it  signed. 

The  defendants,  in  further  support  of  the  issue  on  their  part, 
produced  the  rate-bill  for  the  state  tax,  certified  by  the  said  J.  D. 
Famsworth,  and  having  upon  it  the  name  of  Charles  Grant,  as  one 
of  the  selectmen,  above  the  name  of  the  said  Joseph  D.,  select* 
man. 

Charles  Grant  was  then  called  a  witness  by  the  defendants,  anrd 
testified  that  he  did  not  sign  it  at  the  time  it  was  made  out,  but 
could  not  tell  when  he  did  sign  it— -thought  he  did  not  sign  it  until 
after  Nathaniel  Newell  sued  Webb  for  taking  his  oxen,  which  was 
in  1830.  On  cross-examination,  he  said  bis  impression  was,  be 
signed  the  rate-bill  before  Webb  went  olSf,  which  was  proved  to  bs 
in  1829. 

The  testimony  here  closed. 

The  defendants  requested  the  court  to  charge  the  jury  as  fol- 
lows: 

1 .  That  the  plaintifl^  cannot  recover  upon  the  bond  against 
Webb  and  his  surety,  for  not  collecting  and  paying  over  the  state 
tax,  unless  they  prove  (hat  a  rate-bill  was  made  out  by  the  select- 
men for  that  tax,  in  due  form  of  law,  and  certified  by  a  majority 
of  them,  as  the  state  tax,  and  delivered  to  Webb  in  due  season,  so 
that  be  could  legally  collect  said  tax. 

2.  That  the  plaintiffs  cannot  recover  in  this  action  the  amount 
of'  the  town  tax  of  the  defendant,  unless  they  prove  that  the  se- 
lectmen of- said  Charlotte,  in  due  season,  made  out  a  regular  rate- 
bill  of  that  tax,  and  that  the  same  was  duly  certified  by  a  majority 
of  them,  and  that  they  procured  from  a  justice  of  the  peace  a  legal 
warrant  for  the  collection  of  said  tax,  and  that  they,  or  some  of 
them,  delivered  said  rate-bill  and  warrant  to  the  said  Webb  in  due 
season  for  collection.     . 

3.  That  the  plaintifi^  can  only  recover  nominal  damages,  unless 
they  prove  that  the  said  Webb  collected  more  money  on  said  tax- 
bills  than  lie  paid  over ;  for  if  Webb  did  not  collect  the  tax  of  the 
inhabitants  of  said  Charlotte,  they  ought  not  to  recover  of  him  and 
his  bail. 

6 
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Cbittbkdbr;      4_  fhat  if  the  jury  find  that  no  rate-bill  was  made  out  by  the 

ies5.        selectmen,  and  certified  by  a  majority  of  them,  and  delivered  to 

Charlotte     ^j^^  constable,  Webb,  with  a  legal  warrant  authorizing  him  to  collect 

w«bbkN«wen.  ^be  town  tax,  the  plaintiff  cannot  recover.  The  fact,  that  Webb 
himself,  from  his  old  state  tax  bill,  made  out  the  amount  of  the 
town  taxes,  and  submitted  it  to  J.  D.  Famsworth,  one  of  the  select- 
men, who  added  it  up  and  found  the  amount  correct,  without  certi- 
fying it  lUi  a  regular  tax-bill,  will  not  entitle  the  plaintifis  to  recover 
the  town  tax. 

The  court  refused  to  charge  the  jury  as  requested  by  the  counsel 
for  the  defendants,  and  among  other  things  charged  the  jury,  that 
the  receipt  of  the  constable,  acknowledging  the  receipt  of  a  rate- 
bill,  was,  in  the  absence  of  proof  to  the  contrary,  evidence  that  it 
was  a  legal  one,  duly  certified  by  the  selectmen,  according  to  law ; 
and  that  the  evidence  of  Grant,  as  to  when  he  signed  it  was  loose 
and  unsatisfactory.  It  was  not  necessary  that  the  selectmen  should 
procure  a  warrant  signed  by  a  justice  of  the  peace,  before  they 
handed  it  over  to  the  constable.  The  signature  of  the  justice  could 
be  procured  by  the  constable  at  any  time ;  and  if  the  jury  find  that 
Webb,  the  constable,  took  the  warrant  before  it  was  signed,  with 
an  understanding  that  he  was  to  procure  some  justice  to  sign  it, 
the  legal  presumption  is,  that  he  did  procure  it  signed  in  season  to 
enable  him  to  collect  the  tax.  As  it  respects  the  state  tax,  the 
court  say,  if  the  jury  find  that  J.  D.  Farnsworth,  one  of  the  select- 
men, made  a  rate-bill  and  signed  it,  and  delivered  it  to  Webb,  the 
constable,  with  the  understanding  that  he  Was  to  procure  the  signa- 
tures of  the  other  selectmen,  the  legal  presumption  is,  that  he  im- 
mediately procured  the  name  of  Grant,  the  other  selectman,  to  said 
rate-bill ;  and  Webb  ought  not,  at  this  late  day,  to  be  allowed  to 
say  it  was  not  signed  in  due  season  by  Grant,  the  other  selectman, 
without  satisfactory  proof.  And  if  the  jury  find  that  it  was  signed 
by  Grant,  the  other  selectman,  in  due  season  to  avail  the  constable, 
the  plaintifiTs  are  entitled  to  recover. 

To  this  charge  the  defendants  excepted.  The  jury  returned  a 
verdict  for  the  plaintiff.     Exceptions  were  allowed  and  certified. 

Maeck  and  Uphamfor  defendantf. — ^On  the  plea  of  abatement, 
the  first  question  is,  whether  it  was  good  in  substance ;  secondly, 
whether  it  was  pleaded  in  good  form ;  thirdly,  if  not  formally  well 
pleaded,  whether  the  court  ought,  ex  officio^  from  the  matter  be- 
fore them,  in  the  manner  it  was  made  known,  to  have  quashed  the 
writ. 
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1.  The  substance  of  the  plea.     The  town  of  Charlotte  are  CRirnaDajr, 

plaintiffi  iu  the  suit.     The  writ  is  directed  to  and  service  made  by isss. 

a  member  of  the  corporation.     He  was  both  a  party  and  in  inter-     c^hariotu 
est,  and  by  express  provisions  of  the  statute,  is  prohibited  from'WobbfcNeweii. 
serving  the  writ. — Stat.  p.  64.     The  statute  is  imperative  and  the 
law  is  founded  in  sound  policy. 

The  plea  then  being  good  in  substance,  the  next  inquiry  regards 
its  form.  We  contend  the  matter  is  well  pleaded.  Anciently 
great  strictness  was  required  in  pleas  of  abatement,  but  the  rule  in 
modem  times  is  relaxed,  and  the  certainty  formerly  required  is  now 
dispensed  with.  The  court  now  puts  a  common  sense  construction 
upon  them.  The  beginning  and  conclusion  of  the  plea  both  de- 
note it  to  be  in  abatement,  and  both  pray  that  the  plaintiff's  writ 
may  be  quashed  ;  and  the  body  of  the  plea  assigns  the  cause  with 
all  reasonable  certainty.  The  kind  of  service  made  by  the  officer 
need  not  have  been  set  forth,  as  the  objection  is  to  the  power  of 
the  officer  to  make  any  service  at  all.  If  he  had  power  to  make 
service  in  one  way  and  not  in  another,  there  would  be  force  m  the 
objection ;  but  having  no  power,  it  is  immaterial  how  he.  attempted 
to  serve  the  writ.  The  objection  that  the  defendant  makes  full 
defence  is  of  no  importance.  The  '^  &c."  now  implies  full  or  half 
defence,  according  to  the  subject  matter  of  the  plea. — Gould  on 
Pleading,  31,  33.  8  Term  ReporU,  633.  2  Saund.  209,  c.  (n.) 
Law.  PI.  92. 

The  plea  was  good  as  a  motion,  and  it  was  the  duty  of  the  court 
to  have  dismissed  the  suit  on  motion,  though  a  parol  one.  The 
following  authorities  fully  sustain  our  position,  and,  moreover,  es- 
tablish the  position,  that  even  if  the  defendants  plead  an  insuffi- 
cient plea  in  abatement,  which  is  overruled  on  demuiTer,  still  the 
court  will,  ex  oficioy  dismiss  the  suit,  and  are  bound  to  do  so. — 
11  Mass.  Rep.  343.  ,Oage  vs.  Gajfman,  11  Mass^Rep.  182. 
14  Mass.  Rep.  132—5  do.  362.  6  Peck,  271.  Story  PI.  24,  25. 
5  Conn.  Rep.  140.  Elssex  vs.  Holmes^  6  Vt.  Rep.  47.  10  Mass. 
Rep.  176. 

The  plaintiff  cannot  insist,  that  it  could  not  appear  to  the  court 
that  the  officer,  who  attempted  to  execute  the  writ  was  a  party  and 
in  interest.  The  writ  was  directed  to  the  constable  of  Charlotte, 
the  service  was  made  by  the  constable,  and  if  made  by  any  other 
constable,  it  was  certainly  void.  The  law  provides  that  constables 
shall  be  inhabitants  and  freeholderis  of  their  respective  towns.  The 
question,  whether  legal  constable  or  not,  cannot  be  controverted  in 
this  case ;  and  the  plaintifls  having  created  him  constable,  the  pre- 
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CHiTTfcwDitif,  sumption  is,  that  he,  is  a  lejjgl  one,  and  they  wouM  be  estopped 
^936.  ' fiom  denying  it. 

Webb&NeweU.  (^e^Q  admitted  as  evidence.  It  was  an  official  bond,  and  eonse- 
quently,  if  the  condition  contained  any  thing  not  authofrized  by 
statute,  not  only  such  -part  of  the  condition  is  void,  but  the  whole 
bond. — Lyon  vs.  itfe,  1  D.  Chip.  Rep.  46. 

The  statute  makes  the  towns  responsible  for  the  neglect  or  de^ 
fault  of  the  constable. — Stat.  p.  420. 

The  town  had  no  right  to  take  a  bond  from  the  constable,  with 
a  condition  extending  further  than  they  can  be  made  liable.  The 
condition  of  the  bond  extends  further  than  the  one  prescribed  by 
statute. — Stat.  p.  420.  No  other  person,  however  much  he  might 
sufier  by  Webb's  official  conduct,  has  any  remedy  against  the  town, 
except  it  was  through  the  neglect  or  default  of  Webb.  Suppose 
a  constable  were  to  serve  process  after  the  return  day  had  expired, 
or  to  take  property  of  A  on  in  execution  against  B,  is  the  town 
responsible  to  the  defendant  in  the  process  in  the  fiist  instance  or 
to  A  in  the  second  ? 

Again :  The  bond  should  either  have  been  taken  to  the  town, 
or  to  the  selectmen  by  the  name  of  the  office,  not  in  the  names  of 
the  individuals  exercising  the  office. — Stat.  420. 

But  if  the  bond  may  be  considered  good,  taken  to  the  select- 
men, in  the  names  of  the  persons  exercising  the  office,  the  suit 
should  be  in  their  names.  The  legal  interest  resides  in  them,  and 
the  persons  beneficially  interested  cannot  sue. — ^Ham.  Par.  11, 
33, 313,  314.     10  Mod.  280.    2  Cranch,  806,  302. 

There  are  cases  of  parol  simple  contracts,  where  the  person 

beneficially  interested  may  sue;    but  never  in  cases  of  deeds. 

Neither  can  he  sue,  though  the  obligee  has  made  an  express  prom* 

•    ise  to  him..  His  remedy  is  of  a  higher  nature,  to  wit,  upon  the 

bond  in  the  name  of  the  obligee. 

The  addition  of  '^selectmen,  &c."  does  not  assist  the  plaintiff. 
It  is  a  mere  discriptio  persona, — 6  Ekst.  110.  9  John.  835.  8 
Mass.  103. 

This  action  on  a  bond  so  executed  is  not  given  to  the  plaintiff 
by  the  act  of  Nov.  6,  1817,  Stat.  159.  The  act  contemplates 
actions  founded  upon  statutes,  and  where  the  pleader  must  necessa- 
rily count  upon  the  statute.  The  right  to  take  the  bond  is  given 
by  the  statute,  but  the  action  is  not  founded  upon  the  statute  more 
than  action  in  favor  of  endorsee  against  endorser  is. 

The  receipt  of  the  constable  was  improperly  admitted  in  evi- 
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dence.     If  Webb  bad  been  sued  alone,  or  they  bad  been  both  joint  Ciuttbhmii, 
prindpab,  the  rule  might  have  been  different.    The  adroiauon  of       ig»- 
the  deputy  relalire  to  his  official  acts  binds  the  sheri£^  because,  say     <^^<^^ 
the  authorities,  he  is  a  mere  servant,  and  the  sheriff  has  his  bond  Webb&N«wtU. 
lo  indemnify  him.    But  Newell  was  only  liable  on  Webb's  default. 
To  admit  the  admission  of  the  principal  to  charge  the  surety,  is 
placing  the  surety  entirely  in  the  hands  of  a  dishonest  principal, 
and  opens  a  wide  door  for  coUuaon  betweea  third  persons  and  the 
principal  to  destroy  the  surety.     A  claim  against  a  surety  is  always 
a  nutter  of  strict  right  on  the  part  of  the  person  making  it.    Equity 
is  on  the  aide  of  the  surety.     It  has  been  decided,  that  the  admis* 
sioD  ct  the  principal,  in  a  good  bond,  that  he  had  broken  it,  is  not 
evidence  against  the  surety. — Swift's  Ev.  128.    Phoenix  vs.  Day, 
SJobn.  412.     Abtl  vs.  Tbrgne,  1  Root.  502.     Bosiwickys. 
Lnrity  1  I>ay,  33.    StaU  Bank  vs.  Johns,  1  Conn.  Rep.  404. 
fVaOcer  vs.  Dubeney,  I  Marshall. 

The  treasurer's  extent '  was  not  admissible,  without  first  laying 
the  foundation  for  it,  by  showing  that  he  had  previously  issued  one 
agpiinst  the  constable,  and  the  sheriff  had  returned  it  non  ett  tn- 
venHit. — Stat.  408,  404. 

The  plaintiff's  evidence  did  not  support  the  issue  on  the  third 
and  fourth  pleas  in  bar,  and  the  charge  of  the  court  relative  to  what 
evidence  would  support  the  issue  on  the  above  pleas,  was  clearly 
wrong.  In  the  third  plea,  the  issue  was,  whether  the  plaintifis  did 
deliver  the  warrant  and  rate-bill  they  averred  they  did  in  their 
declaration ;  and  on  the  fourth  plea,  whether  they  delivered  a  rate- 
bill  for  the  coUecticMi  of  the  stscie  tax.  The  proof  was  in  excuse 
for  not  doing  it,  to  wit,  that  the  officer  agreed  to  get  them  himself. 
This  was  not  proving  the  point  in  issue,  and  the  court  ought  so  to 
have  told  the  juiy. 

Again :  The  court  ought  to  have  charged  the  jury,  that  the  rate^ 
bills  should  have  been  signed  by  all,  or  at  least  a  majority  of  the 
selectmen. — Tovmsend  vs.  Oray,  1  D.  Chip.  127. 

The  court  erred  in  instructing  the  jury  that  Webb  got  the  other 
selectmen  to  sign  the  rate-bills  and  the  warrant.  The  only  ground 
for  the  presumption  was,  that  Famsworth  swore  he  agreed  to  it. 
A  presumption  is  an  inference  from  facts  proved  that  other  ftcts 
do  exist,  and  results  from  their  connection  with  each  other. — Sw. 
Ev.  136.  Here  was  no  ground  for  the  presumption.  It  might  as 
weD  be  presumed  a  note  was  paid  when  it  fell  due,  because  the 
party  had  promised  to  pay  it.  The  fact  was  capable  of  positive 
proof,  and  in  such  cases,  if  the  party  chooses  to  rely  upon  pre- 
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CsiTTcifDcir.  sumptive  proof,  he  is  not  entitled  to  recover. — Swift's  Ev.  138. 

1835.  *     The  selectmen  of  1828  were  all  exambed,  and  denied  signing  the 

^^^^^'^.  bills  of  1828,  or  during  the  time  Webb  was  elected  constable ; 
^•*****^*^'*"- consequently  the  contrary  could  not  be  presumed. 

The  charge  relative  to  Grant's  testimony  was  wrong,  and  misled 
the  jury.  Though  his  testimony  was  unsatisfactory,  as  to  the  pre- 
cise moment  when  he  signed  the  bill,  it  fully  appeared  by  his  tes- 
timony that  he  did  not  sign  it  until  after  the^year  had  expired  that 
Webb  was  elected  constable. 

The  admission  of  the  evidence  relative  to  Webb's  agreement 
to  get  the  warrant  and  rate-bill  signed,  and  the  charge  of  the  court 
on  the  several  points  in  reference  thereto,  were  wholly  wrong,  con- 
sidering Newell  was  but  a  surety.  He  was  only  liable  in  case 
Webb  made  default,  and  being  surety,  plaintiffi  must  show  a  full 
and  litei^  performance  on  their  part  to  hold  him.  The  plaintiff's 
duties  are  prescribed  by  law,  entered  into  the  contemplation  of  the 
parties  when  the  bond  was  signed,  and  if  by  any  act  of  theirs  his 
risk  has  been  increased,  he  is  discharged. 

The  court  ought  to  have  charged  the  jury  to  find  only  nominal 
damages  under  the  evidence.  It  did  not  appear  that  the  rate-bills 
have  ever  been  collected.  They  belong  to  the  town,  and  the  town 
is  authorized  to  collect  them.    The  surety  has  no  such  right. 

C.  Adams  contra, — 1 .  As  to  the  plea  in  abatement. 

(1.)  Pleas  in  abatement,  as  they  delay  the  trial  of  the  merits, 
are  not  regarded  by  courts,  and  the  greatest  accuracy  and  precision 
are  required.— 1  Chit.  PI.  443.     Law.  PI.  107. 

(2.)  In  this  plea  defendants  have  made  what  b  called  full  de- 
fence, and  it  is  a  rule  in  pleading,  that  defendant  cannot  plead  in 
abatement  after  full  defence.— 1  Chit.  414.  1  Tidd,  560.  L&w. 
92. 

(3.)  There  must  be  a  prayer  of  judgment. — 3  Bl.  Com.  303. 
1  Chit.  451.     Law.  107-9.    2  Saund.  209. 

In  this  case  defendants  say  the  writ  ought  to  abate,  but  do  not 
pray  judgmeYit  of  it. 

(4.)  The  interest  of  the  constable  is  an  inference  of  law,  grow- 
ing out  of  certain  facts,  which  facts  should  be  stated  so  that  they 
might  be  traversed.  He  was  not  necessarily  interested  by  being 
an  inhabitant,  for  he  might  have  no  list  or  rateable  property. 

(5.)  The  constable  is  not  necessarily  an  inhabitant.  There  is 
no  law  requiring  it,  and  from  the  authority  given  to  towns,  to  agree 
with  some  suitable  person,  it  is  rather  to  be  inferred  that  his  resi- 
dence might  be  immaterial. — Stat  411,  sec.  6. 
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(6.)  If  the  constable  was  an  inbabitaDt  and  interested,  the  facts  ^^j^^^^'' 
should  have  been  pleaded  in  such  a  way  that  plaintiffi  could  have        i83s. 
traversed  them.    But  in  this  case  they  are  not  asserted  nor  alluded     <^b^<^^|'<<« 
to,  except  argumentatively.  Webb&N«wei 

2.  As  to  the  pleas  in  bar. 

(1.)  On  the  first  issue  of  non  estfactumy  it  is  not  perceived  that 
any  question  can  arise,  the  bond  being  in  due  form. 

(2.)  The  same  remark  may  be  made  as  to  the  second  issue* 

(3.)  As  to  the  third  issue,  we.  contend  thqt  the  rate-bill  was  a 
legal  bm.  It  contained  the  names  of  ^1  the  inhabitants,  with  the 
sums  in  which  they  were  assessed,  with  the  proper  certificate  of 
the  selectmen,  as  the  constable  received  the  rate-bill  and  war- 
rant, and  promised  to  get  them  signed.  But  the  receipt  is  conclu* 
rive,  and  defendants  are  not  at  liberty  to  oppose  it. 

(4.)  As  to  the  fourth  issue,  it  appeared  by  plaintiff's  showing, 
that  they  delivered  Webb  the  treasurer's  warrant  for  the  collection 
of  the  tax ;  that  Famsworth,  one  of  the  selectmen  made  out  a 
rate-bill  and  certified  it ;  that  Webb  took  it  and  promised  to  hand 
it  to  the  other  selectmen  to  sign ;  that  an  extent  bad  been  issued 
against  the  town,  which  they  paid.  On  this  evidence  it  is  con- 
tended that  the  legal  presumption  is,  that  the  rate-bill  was  signed 
by  the  other  selectmen ;  that  wheth.er  signed  or  not,  is  of  no  im- 
portance, unless  defendants  show  that  some  one  refused  to  pay  his 
tax ;  and  in  that  event,  it  would  be  sufficient  if  plaintiffi  procured 
the  other  selectmen  to  sign  in  time  for  the  collection  of  the  tax. 

The  showing  on  the  part  of  the  defendant,  instead  of  rebutting 
the  presumption,  strongly  corroborates  it.  The  rate-bill,  when 
produced  had  on  it  the  names  of  Famsworth  and  Grant ;  and  the 
testimony  of  Grant  clearly  shows  that  it  was  signed  in  due  season 
to  avail  Webb.' 

The  court  correctly  refused  the  motion  for  a  non-suit,  because 
the  plaintifis  have  made  out  their  case,  and  because  court  will  not 
order  a  non-suit  against  will  of  plamtiff. — French  vs.  Smith,  4  Vt. 
Rep.  363. 

Plaintiff's  right  to  damages  is  not  to  be  limited  to  amount  col- 
lected by  constable. 

It  was  not  necessary  to  show  the  extent  issued  against  the  con- 
stable. The  issuing  of  the  extent  is,  quan,  a  judicial  act;  and  in 
favor  of  judicial  proceedings,  it  is  to  be  presumed  they  are  founded 
on  proper  evidence.  The  extent  agunst  the  town  is,  therefore, 
of  itself,  sufficient  evidence  that  an  extent  had  previously  issued 
against  the  constable. 
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Oait-ntbkn,    Tfee  opioiod  of  the  court  was  delivered  by 

1835. ' WiLLiAMS}  Cb.  J.^ — ^The  questions  in  this  case  arise  both  from 

charToue     (he  judgment  rendered  by  the  county  court  on  the'plea  in  abatement, 

Webb&Neweii.  and  the  decisions  made  at  the  trial  of  the  issues  joined  to  the  jury. 

The  original  writ  was  served  by  a  constable  of  the  town  of 
Charlotte.  It  is  contended  for  the  defendants,  that  the  court,  for 
this  cause,  should  have  abated  the  writ,  on  motion  and  without 
plea.  Where  there  b  a  want  of  jurisdiction  in  the  court,  or  where 
the  writ  is  itself  a  nullity,  so  that  a  judgment  thereon  would  be  in- 
curably err(»)eous,  it  would  be  the  duty  of  the  court,  on  this  being 
shown  to  them,  whether  by  plea,  motion,  or  otherwise,  to  dismiss 
the  writ ;  or,  as  it  is  said  in  some  oases,  to  abate  it  ex  officio.  The 
object  of  the  service  of  a  writ  is  primarily  for  the  purpose  of  notice 
to  the  defendant  to  appear.  He  may  appear  and  answer,  and  by 
that  appearance  or  atiswer,  waive  any  advantage  which  might  oth- 
erwise have  been  taken  of  any  irregularity  or  defect  in  the  service. 
If  he  intends  to  insist  upon  any  advantage,  in  consequence  of  an 
irregular  or  defective  service,  he  must  set  forth  the  irregularity  €X 
defect,  in  a  plea  framed  according  to  the  established  rules  of  plead- 
ttig.  The  inhabitants  of  a  town  are  not  considered  as  the  parties 
to  a  suit  in  the  name  of  their  town,  so  fat  that  they  can  either  re- 
lease or  Control  the  suit.  They  were  deluded  from  being  wit- 
nesses by  the  Common  law,  on  the  score  of  interest  alone.  Hence, 
while  a  rated  inhabitant  was  excluded  as  a  witness  in  such  suit,  ul 

«  inabitant  not  rated  was  admitted.    An  inhaUtant  who  has  no  inte- 

rest in  the  event  of  a  suit,  for  or  dgainst  the  town,  may  therefore 
serve  a  writ  to  which  the  town  is  a  party.  At  all  events,  the  fact 
that  a  writ  was  served  by  an  inhabitant  is  not  of  itself  sufficient  to 
induce  the  court,  at  any  stage  of  the  proceedings,  to  abate  or  dis- 
miss the  suit  on  motion.  The  irregularity  in  the  service  of  the 
writ  in  this  case  was  the  pioper  subject  of  a  plea  in  abatement, 
and  unless  the  plea  can  stand  the  test  of  a  demurrer,  the  county 
court  rightly  awarded  a  respondeas  ouster.  The  plea  is.  obviously 
defective  and  informal.  It  is  not  directly  averred  that  the  constable 
was  interested  in  the  suit,  but  his  interest  is  only  inferred  by  way 
of  argument,  from  the  fact  of  his  being  an  inhabitant,  and  it  is  not 
distinctly  averred  that  he  vims  an  inhabitant.  There  is  no  prayer 
of  judgment,  either  in  the  beginning  or  conclusion  of  the  plea. 
Indeed,  the  defects  in  the  plea  are  so  obvious,  that  it  was  not  much 
insisted  on  In  the  argument  that  it  could  be  sustained  as  a  regular 
[dea  in  abatement  There  is,  therefore,  no  error  in  the  judgment 
of  the  county  court  on  the  plea  in  abatement. 
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Several  questions  have  been  raised  on  the  determinations  of  the  Cbittsiide^, 
county  courts  made  at  the  trial.    It  is  argued,  that  the  receipt  exe- t83& 


cuted  by  the  collector,  Webb,  was  not  admissible  in  evidence  in  Chwiotte 
this  suit.  We  think,  however,  that  these  receipts  are  something  w«bb&Neweii. 
more  than  the  mere  verbal  admissions  of  a  person.  They  may  be 
considered  as  the  written  evidence  of  a  particular  fact,  intended  at 
the  time  as  the  evidence  to  prove  that  fact  whenever  it  should 
come  in  question.  Like  receipts  for  writs  or  executions,  they  are 
designed  to  supercede  the  necessity  of  preserving  any  other  testi- 
mony as  to  the  fact  of  delivery  and  receiving  the  rate-bill  and  war- 
rant, and  are  proper  evidence  as  well  against  the  collector  as  against 
his  sureties. — ^In  the  case  of  Middletan  and  al.  vs.  Milton^  10 
Bam.  and  Cres.  317,  an  entry  made  by  a  deceased  collector  of 
taxes  in  a  private  book,  kept  by  him  for  his  own  convenience, 
whereby  he  charged  himself  with  the  receipt  of  money,  was  held 
to  be  evidence  of  the  receipt  of  the  money  in  an  action  against  his 
surety,  on  a  bond  executed  to  secure  the  due  payment  of  the  taxes 
received  by  the  collector. 

It  appears  that  an  extent,  which  had  issued  against  the  inhabit- 
ants of  the  town  of  Charlotte,  and  which  had  been  paid  by  them, 
was  admitted  in  evidence,  though  objected  to  by  the  defendants. 
Thb  was  certainly  admissible  fc^r  several  purposes.  It  was  evi- 
dence of  the  amount  paid  by  the  plaintiffi,  and  that  the  payment 
was  not  a  voluntary  payment.  The  regularity  of  the  previous 
proceedings  to  be  taken  before  issuing  the  extent  could  not  be 
questioned  by  these  parties  in  thb  suit,  but  their  regularity  was  to 
be  presumed.  An  extent  is  in  the  nature  of  a  scire  facias,  issued 
by  a  public  officer.  The  recital  therein  was,  to  these  parties,  at 
least  prima  facie  evidence  that  the  proceedings  were  had  agreeable 
thereto. 

The  evidence  as  to  the  two  rate-bills,  it  is  contended,  was  also 
insufficient,  or  improperly  received,  to  prove  the  fact  of  the  deliv- 
ery of  those  rate-bills,  together  with  the  warrant  for  the  collection 
of  the  town  tax,  to  the  collector.  The  receipt  executed  by  the 
collector,  admitted  as  above  mentioned,  alone,  and  certainly  when 
taken  in  connection  with  the  testimony  of  Joseph  D.  Famsworth, 
as  detailed  in  the  bill  of  exceptions,  was  prima  Jade  evidence  of 
the  regularity  of  the  rate-bill.  The  object  of  a  rate-bill  is  only  to 
ascertain  the  amount,  or  the  particular  tax,  due  from  each  individ-  . 
ual,  and  this  is  ascertained  by  mere  calculation.  The  tax  was  voted 
on  the  list  of  1827,  and  if  the  collector  had  any  other  rate-bill  con- 
taining the  fist  of  that  year,  this  tax  could  as  well  be  calculated 
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OumEMVKw,  Qnj  carried  into  a  column  of  figures  against  the  names  of  the  indi- 

1885.  *     viduals  in  that  rate-bill,  as  in  any  other  way.     But  farther :  the 

Charlotte     n^te-bill  was  by  the  receipt  proved  to  be  in  the  hands  of  the  de- 

w*bb«N«w*n.f^QJgii{^  Webb.  If  there  was  any  such  irregularity  or  defect  in 
the  rate-bill  as  would  exonerate  the  defendants,  or  excuse  the  col- 
lector from  collecting  the  same,  he  might  and  should  have  produced 
the  same  in  evidence. 

The  evidence  also  in  relation  to  the  rate-bill  for  the  state  tax 
was  entirely  satisfactory.  On  the  receipt  of  the  warrant  from  the 
state  treasurer,  it  becomes  the  duty  of  the  select  men  to  make  out 
a  rate-bill.  Such  a  rate-bill  was  made  out  and  signed  by  one  of 
the  selectmen,  and  delivered  to  the  defendant,  Webb,  who  agreed 
to  procure  the  signatures  of  the  other  selectmen.  It  was  in  evi- 
dence that  it  was  signed  by  Mr.  Grant,  another  selectman,  although 
there  was  some  uncertainty  as  to  the  time  when.  But  fix)m  the 
rate-bill  produced,  apparently  regular,  taken  in  connection  with  the 
testimony,  it  sufficiently  appeared,  that  the  rate-bill  was  made  out 
in  season,  or  that  defendant,  Webb,  who  was  collector,  was  under 
no  embarrassment  in  the  collection  of  the  tax,  from  the  default  or 
neglect  of  the  town  or  of  the  officers  thereof.  The  charge  of  the 
court  to  the  jury  upon  this  part  of  the  case  has  been  objected  to, 
inasmuch  as  the  judge  told  the  jury,  that  the  legal  presumption 
was,  fix>m  the  facts  stated,  that  the  signature  of  the  other  selectman, 
Mr.  Grant,  was  immediately  procured  to  the  rate-bill.  On  this 
point  it  may  be  observed,  that,  from  the  evidence  in  relation  to  the 
undertaking  of  the  collector  to  procure  the  signature  of  the  other 
selectman,  after  he  received  the  rate-bill  certified  by  one  of  them, 
it  was  in  a  great  measure  immaterial  when  he  caused  the  same  to 
be  perfected  by  the  signature  of  the  other.  But  the  charge  on 
this  point  is  not  liable  to  the  objection  raised.  The  language  made 
use  of  was  not,  that  this  presumption  was  one  which  the  jury  were 
bound  by  the  rules  of  law  to  draw ;  but  was,  only,  that  the  legit- 
imate and  fair  presumption  from  the  facts  in  evidence  was,  that  this 
signature  was  immediately  procured.  The  defendrat,  Webb,  had 
engaged  so  to  do,  and  it  was  to  be  presumed,  that  in  this  particular, 
when  there  was  nothing  to  lead  to  a  doubt,  he  had  acted  agreeable 
to  his  undertaking. 

Upon  the  subject  of  damages,  it  is  only  necessary  to  observe, 
that  in  consequence  of  the  neglect  of  the  collector,  the  town  had 
been  subjected  to  the  payment  of  the  amount  of  the  whole  of  the 
state  tax,  and  the  town  tax  had  not  been  fully  paid  to  them.  The 
correct  rule  of  damages  was,  therefore,  the  whole  amount  of  the 
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taxes^  or  what  they  had  been  compelled  to  pay.    The  collector  chitteiid»ii, 
15  empowered  yet  to  collect  any  arrearages  due  fiom  individuals.       i8>6.' 
The  object  in  taking  the  bond  was,  to  ensure  a  punctual  and  faith-     ^b^^<>^'* 
fill  performance  of  the  duties  required  of  the  collector.     The  w«bbatN«w«u. 
plaintiff  may  therefore  resort  to  this  bond,  and  are  not  under  obli- 
gation to  endeavor  to  ascertain  what  remains  uncollected,  or  take 
any  measures  to  collect  from  the  several  individuals,  if  there  are 
any  who  have  neglected  to  pay  their  tax  to  the  collector. 

The  result  of  the  whole  is,  that  the  judgment  of  the  county 
court  must  be  affirmed. 
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FRANKLIN    COUNTY. 


January  Tirm,  1835. 


PreMnt,  Hon.  CHARLES  K.  WILLIAMS,  Chiif  Justice. 

«  «      SAMUEL  S.  PHELPS, 

.  «  «      JACOB  COLLAMER,    >  AansUad  Justices. 

"  «      JOHN  MATTOCKS, 


KiiARKLiif,  State  Treasurer  vs.  Timothy  Foster. 


1836. 


Sdr*  fadoM  on  a  jud^ent,  lo  procure  elocution  against  the  party  to  laid  judgment,  is  not 
an  original  suit,  but  a  continuation  of  the  former  action. 

The  execution  thereby  proeured  is  an  execution  on  the  fonner  judgment. 

This  was  a  scire  facias  against  the  defendant,- as  the  bail  of 
Shiverie  Holmes,  sheriff  of  the  county  of  Franklin  in  the  year 
1821.  The  declaration,  after  setting  out  the  appointment  of  said 
Holmes  m  1820,  and  the  entering  into  the  bond  of  recognizance 
by  the  defendant,  in  common  form,  proceeded  to  allege  the  recov- 
ery of  a  judgment  in  favor  of  the  plaintiff,  the  issue  of  execution 
thereon,  the  delivery  thereof  to  said  Holmes,  and  hb  neglect  thereon, 
in  1821.  It  then  alleged  the  commencement  of  an  action  and  re- 
covery of  a  judgment,  by  the  plaintiff,  against  said  Holmes,  for 
said  neglect  in  1821.  It  further  alleged,  the  said  judgment  remain- 
ing unsatisfied,  the  plaintiff,  in  1826,  sued  out  a  ^areyacM»  against 
said  Holmes,  and  procured  execution  thereon  in  1832,  which  was 
duly  issued,  and  legal  return  had  thereon,  of  nan  est  innemtus  and 
nulla  bona ;  and  then  calls  on  the  defendant  to  show  cause  why 
execution  therefor  should  not  issue  against  him.  To  this  there 
was  a  genera)  demurrer  and  joinder. 

Himi  and  Beardshy  for  the  defendant. — I.  The  defendant  in- 
sists, this  action  cannot  be  maintained.  The  judgment  which  the 
pluntiff  seeks  to  enforce  by  this  action  b  not  a  judgment  rendered 
for  the  neglect  of  the  sheriff.  The  execution  which  issued  on  that 
judgment  was  not  n<m  ested^  but  suffered  to  run  out. 
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< 

2.  The  scire  facias  brought  against  Hoknes,  as  set  forth  in  the    ^}^'""* 
dedaratioD,  had  no  other  effect  than  an  action  of  debt,  brought       isas-  ' 
00  the  same  judgment. 


Traasnrer 
Foster. 


The  State's  Attorney  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^The  statute  provides,  where  a  judgment  has 
been  obtained  against  a  sheriff  for  a  deikult  or  neglect  of  official 
duty,  and  an  execution  issued  thereon,  on  which  there  is  a  return 
of  mm  est  inventus,  or  a  commitment  to  prison,  then  a  scire  facias 
may  be  sustained  against  the  bail  of  the  sheriff.  It  is  on  that  stat- 
ute this  action  b  founded  ;  and  inasmuch  as  it  appears  by  the  dec- 
laration, that  after  the  judgment  was  obtained  against  the  sheriff,  it 
lay  unexecuted  several  years,  and  then  a  scire  facias  was  sued  out 
thereon  against  said  sheriff,  execution  issued,  on  which  there  was 
a  return  of  non  est  inventus;  the  question  now  is,  was  there  an 
execution  issued  on  the  judgment  against  the  sheriff  for  neglect,  or 
did  it  issue  on  a  different  and  independent  judgment.  In  other 
words,  was  the  scire  facias  against  Holmes  an  independent  or  sep- 
arate acUon,  or  is  it  but  a  continuation  and  part  of  the  former  suit  ? 

Scire  facias  is  a  generic  term,  and  includes  proceedings  of  two 
<fistinct  classes.  First,  those  cases  which  are  in  nature  and  in  (act 
original  actions,  such  as  sci.  fa.  to  set  aside  letters  patent,  on  recog- 
nizances of  various  kinds  and  these  cases  in  our  statute,  against 
sheriff's  bail,  &c.  Secondly,  sci.fa.  on  a  judgment  against  par- 
ties, or  previous  thereto.  These  are  not  original  suits,  but  merely 
ancillary.  It  is  used  when  there  is  a  death  between  interlocutory 
and  final  judgment,  or  a  marriage  has  intervened.  Such  are  clearly 
but  parts  of  the  former  suit.  In  1  T.  R.  383,  where  scire  facias 
was  brought  because  the  defendant  died  between  the  execution  and 
return  of  the  writ  of  inquiry,  the  court  say,  ^*  this  is  not  a  new 
action,  but  a  continuation  of  the  old  one." 

Under  which  of  these  classes  belongs  the  scire  facias  on  a 
judgment,  after  a  year,  against  the  judgment  debtor  ?  By  the  an-* 
cient  oxnmon  law,  sci.  fa.  could  not  issue  on  judgment  in  a  per- 
sonal action.  It  was  always  debt.  In  real  actions,  scL  fa.  issued, 
because  debt  could  not  be  sustained  for  the  land,  in  kind.  By 
Stat.  West.  3,  (18  Edw.  1,)  sci.fa.  was  extended  to  personal  ac- 
tioDs ;  and  as  thus  anciently  modified,  the  law  has  come  down  to 
us.  The  law  {Nresumes  the  judgment  is  in  some  way  arranged  in 
a  year,  and  w31  not  suflbr  an  execntbn  to  go.     Sci.  fa.  k  issued 
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Faavkliiv,   fgr  ^ijQ  debtor  to  show  cause  why  execution  should  Dot  issue ;  and 
I8S5. '     and  if  no  cause  is  shown,  judgment  passes  that  the  plaintiff  have 
execution.     In  short,  it  is  but  a  process  to  procure  execution  an 
the  former  judgment. 

"  When  brought  td  revive  a  judgment,  after  a  year  and  a  day, 

it  is  but  a  continuation  of  the  origimil  action" — 2  Arch.  Pra.*76. 

"  Upop  a  recognizance,  a  ^cire  facias  is  an  original  proceeding ; 

but  upon  a  judgment,  it  is  only  a  continuation  of  the  former  suit," 

Tidd.  Prac,  983. 

The  result  is,  that  execution  did  issue  on  the  judgment  against 
Holmes  for  his  neglect. 

Judgment,  that  the  declaration  is  sufficient. 


Fears  Liir, 

January^ 

ISSfr. 


Samuel  Barlow  vs.  Aaron  Bellamy. 

An  unqualified  acknewledgment,  that  a  debt  is  due,  »  conclusive  evidence  of  a  new  prom- 
ise, and  takes  a  case  out  of  the  statefa  qf  /Mutafaon. 

This  was  an  action  of  assumpsit  on  three  notes  of  hand,  dated 
June,  1817.  Plea,  the  statute  of  limitation.  Replication,  a  prom- 
ise within  six  years,  and  issue  joined  to  the  country.  On  trial,  the 
plaintiff  proved,  that  one  S.  H.  Barlow,  as  his  agent,  called  on  the 
defendant  with  the  notes,  February  28,  1828,  at  Shelbume,  and 
there  showed  him  the  notes,  and  talked  with  the  defendant  about 
them.  The  defendant  then  said,  that  he  gave  the  notes,  tliat  they 
were  due,  and  he  meant  to  have  seen  the  plaintiff  about  them  be- 
fore. This  was  all  the  evidence  in  the  case.  The  defendant  in- 
sisted, that  the  plaintiff  could  not  recover,  but  the  court  decided 
that  these  declarations  of  the  defendant  were  evidence  of  a  new 
promise,  and  directed  a  verdict  for'  the  plaintiff.  To  which  the 
defendant  excepted,  and  thereon  the  cause  passed  to  this  court. 

SmaUey  and  Adams  for  the  defendant. — ^The  question  in  this 
case  is,  whether  the  admission  of  the  defendant,  that  he  gave  the 
notes,  and  that,  they  were  due,  and  he  meant  to  have  seen  the 
plaintiff  about  them  before,  is  sufficient  to  revive  the  notes.  Ac- 
cording to  many  of  the  ancient  decisions  on  the  statute,  this  evi- 
dence would  undoubtedly  be  sufficient.  But  the  result  of  the 
modem  adjudications  is,  that  in  order  to  recover  on  the  strength  of 
a  new  promise,  an  express  promise  to  pay,  or  an  acknowledgment 
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of  a  suhsbtiog  debt;  which  the  party  acknowledging  expresses  a    FRAnKuii, 
wilimgness  to  pay,  must  be  proved.— J?c//  vs.  Robinson^  1  Pet.        1835. ' 
Rep.  351,  368.     Wilk.  on  Lira.  63,  33,  and  authoriues  there      ^'^'^ 
cited.     L.  L.  No.  2.     Tanner  vs.  Smarts  13  C.  L.  R.  273.     Beiumy. 
Hancock  vs.  Blissy  7  Wend.  267. 

No  case  has  been  adjudged  in  this  court,  where  it  has  been  held 
that  an  admission  of  the  character  of  the  defendant's  at  bar  would 
be  sufficient  proof  of  a  new  promise.  The  admission  in  this  case 
is  no  more  a  prohiise  to  pay  the  notes  than  the  plea  in  bar.  And 
upon  what  principle  are  the  court  to  deprive  the  defendant  of  the 
benefit  of  the  statute,  because  he  did  not  plead  it  but  in  part  be- 
fore he  was  brought  into  court? — Wilkinson,  ube  supera.  Whippy 
et  al.  vs.  Hillary,  24  C.  L.  R.  283.  Gibson  vs.  Baghott,  24 
C.  L.  R.  283,  in  note. 

If  the  defendant  had  accompanied  his  admission  with  a  declara- 
tion that  he  should  rely  upon  the  statute  to  defeat  the  demand,  it 
is  well  settled  that  the  admission  would  not  be  evidence  sufficient 
to  sanction  the  action.  But  what  kind  of  ground  for  an  obligation 
is  that,  which  one  may  concede,  and  yet. disarm  the  law  of  ability 
to  enforce  ?  . 

Hunt  and  Beardshy  for  the  plaintiff. — ^The  only  question  pre- 
sented by  this  bill  of  exceptions  is,  whether  the  acknowledgment 
made  by  the  defendant  is  legally  sufficient  to  remove  the  statute  bar. 

The  words  used  by  the  defendant,  when  called  on  for  payment, 
were,  ^'  that  he  gave  the  notes,  that  they  were,  due,  and  that  he 
meant  to  have  seen  the  plaintiff  about  them  before."  These 
words,  we  insist,  amount  to  a  sufficient  acknowledgment  to  remove 
the  bar  and  revive  the  original  action.  In  Olcott  vs.  Scales,  3  Vt. 
Rep.  173,  the  court  directly  recognize  the  doctrine,  that  an  ackiTow- 
ledgment  of  a  debt,  in  terms  which  admit  it  to  be  due,  removes 
the  efiect  of  the  statute  of  limitations.  The  same  doctrine  is  re- 
cognized in.  Bell  vs.  Morrison,  1  Pet.  Rep.  368.  Clemenison  vs. 
WiUiams,  8  Cranch,  72,  and  numerous  other  authorities,  both  in 
England  and  our  sister  states.  Indeed,  we  think  it  may  be  safely 
averred,  that  no  case  can  be  found,  where  an  unequivocal,  uncondi- 
tional acknowledgment  of  a  present  indebtedness,  or  a  subsisting 
liability,  has  not  been  held  sufficient  to  remove  the  bar  created  by 
the  statute. 

The  opinion  of  the  court  was  delivered  by 
CoLLAMER,  J. — ^Tbe  only  question  presented  is,  does  an  unqual- 
ified acknowledgment  that  a  debt  is  due  take  it  out  of  the  statute 


56 


CASES  IN  THE  SUPREME  COURT 


Fbahkliii, 

Jamianij 

188S. 

Bwlow 
ns. 
Boliamy. 


of  limitation  ?  It  is  too  late  now  to  inquire  whether  the  statute  is 
to  be  holden  an  absolute  bar  both  of  the  debt  and  the  remedjj 
except  in  the  cases  therein  excepted ;  or  whether  it  tests  on  a  pre- 
sumption of  payment,  which,  when  rebutted,  dispenses  with  the 
statute.  Whether  the  statute  confers  on  the  debtor  a  pefsonal 
privilege,  which  he  alone  may  wahe  by  confessing  the  debt,  or  by 
neglecting  to  plead  the  statute  when  sued ;  whether  the  statute 
was  made  for  debts  which  had  been  paid,  or  for  those  which  never 
were  paid ;  whether,  m  case  of  a  new  promise,  the  former  debt, 
barred  by  express  law,  is  revived,  or  only  a  foundation  laid  for  an 
action  on  the  new  express  promise,  of  which  the  old  debt  consti- 
tutes the  consideration  of  moral  obligation :— ^1  these,  if  res  inte- 
grUf  would  constitute  grave  questions,  redolent  of  discussion.  But 
they  are  too  &r  settled  by  decision  for  any  court,  not  utterly  re- 
gardless of  the  course  of  safe  precedent,  now  to  adventure  upon. 
While  we  repudiate  those  decisions  which  wrest  a  man's  words  and 
actions  and  even  silence,  to  put  into  his  mouth  concessions  and 
promises  which  he  never  made ;  we  at  the  same  time  consider  it 
fiilly  and  repeatedly  decided  in  this  state,  and  sustained  by  author- 
ity, that  an  uni|ualified  concession  of  an  existing  debt  takes  it  out 
of  the  statute.  In  this  case,  the  defendant,  within  six  years  before 
the  commencement  of  this  suit,  and  after  the  statute  had  run  on 
his  notes,  conceded  that  he  made  the  notes,  and  that  they  were 
due.  This  was  an  unqualified  acknowledgment  of  an  existmg 
debt ;  nor  was  it  accompanied  with  any  salvo,  or  protest,  or  dis- 
cldmer  of.  liabiFitjr,  which  could  rebut  the  imj^ied  assumpsit,  aris- 
ing on  an  acknowledged  indebtedness. — Ooifer  vs.  Grennett,  2 
Aik.  Rep.  849. 

Judgment  affirmed. 
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Benjamin  D.  Brown  vs.  Bradford  Scott. 

A  SOD,  purchatiof  m  fknu,  with  a  yiaw  to  fatnishing  a  home  to  an  mdiireDt  fathefi  and  itock-' ' 
m%  taid  fimB,  and  permitting  th^  father  there  to  reiide  and  labor,  doei  not  lubject  lh¥ 
produciB  of  that  farm  to  attachment  on  ihe  father's  debt*. 

Tliis  was  an  acdon  of  trespass,  vi  et  armit,  to  recover  the  ralue 
of  five  tons  of  bay. 

It  appeared  in  evidence,  on  the  trial  of  this  cause,  that  sometune 
previoua  to  April,  ISSO,  one  William  Brown,  father  of  the  present 
plaintiff,  resided  on  a  facm  in  the  town  of  Swanton,  which  farm 
was  rented  to  the  said  William  Brown  by  one  S.  S..  Key es;—*- 
that  the  plaintiff,  on  the  16fh  day  of  April,  1830,  purchased  said 
iarm  of  Keyes,  for  the  purpose  of  providing  a  home  for  his  father 
and  bis  father's  family;  and  also  purchased  stock  and  fiirming 
utensils,  suitable  for  carrying  on  said  farm.  William  Brown,  the 
firtber,  remained  on  said  farm  and  carried  the  same  on.  It  was 
also  proved,  that  William  Brown  was  poor  and  destitute.  It  further 
appeared  in  evidence,  that  on  the  eighteenth  day  of  December, 
1833,  the  defendant  went  to  said  farm  and  sold  a  mow  of  hay  at 
public  auction,  which  hay  was  cut  upon  said  farm,  and  put  into  the 
barn  by  William  Brown.  Said  hay  was  not  moved  by  the  officer, 
or  the  person  who  bid  it  off,  but  was  paid  for  and  afterwards  used 
by  said  William  Brown.  It  was  bid  off  by  a  brother  of  the  phki- 
liff,  and  to  prevent  the  removal.  It  also  appeared,  that  the  plain- 
tiff never  resided  on  said  farm,  but  that  Keyes,  previous  to  the 
purchase,  permitted  William  Brown  to  occupy  at  the  requesi  of 
the  plaintiff. 

Upon  this  testimony,  the  counsel  for  the  defendant  requested  that 
a  non-suit  be  directed,  as  the  evidence  would  not  support  the  pre- 
sent action ;  which  request  was  refused  by  the  court. 

The  defendant  then  gave  in  evidence,  that  he  was  a  legal  con- 
stable of  tbe  town  of  Swanton,  and  that  said  hay  was  levied  upon 
by  virtue  of  an  execution  to  him  directed,  which  execution  was 
issued  on  a  judgment  rendered  by  one  Alfred  Forbes,  justice  of  the 
peace  in  and  for  said  county,  in  favor  of  one  Zoraster  Fisk,  against 
said  William  Brown,  for  the  sum  of  fifty-one  dollars  and  fifty-two 
cents  damages,  and  two  dollars  and  eighty-one  cents  costs,  inc., 
which,  after  being  advertised  according  to  law,  was  sold  at  auction 
as  aforesaid.  The  defendant  further  proved,  that  the  said  Benja- 
min D.  Brown  had  stated,  that  if  William  Brown  could  raise  any 
thing  more  than  sufficient  to  support  himself  and  family,  he,  Ben- 
jamin, was  willing  it  should  go  to  pay  William's  debts. 
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Fbavkliv,  xbe  defendant  then  offered  to  prove,  that  said  WiUiam  had  sold 
.  hay,  stock  and  grain  from  said  farm,  raised  thereon  since  the  afore- 
said purchase  by  said  Benjamin,  and  had  also  purchased  a  hoBie 
and  other  stock,  for  which  his  son  gave  his  note,  and  put  on  said 
farm ;  all  which  was  excluded  by  the  court,  and  a  verdict  directed 
to  be  taken  for  the  plaintiff  for  the  amount  paid  the  o^cer  upon 
the  purchase : — ^to  which  the  defendant  excepted,  and  the  cause 
passed  to  this  court  for  revision. 

Stevens  and  Foster  for  the  defendant. — 1.  In  this  case  the  de- 
fendant contends,  that  the  county  court  erred  in  deciding,  that  the 
testimony  introduced  by  the  plaintiff  was  sufficient  to  support  an 
action  of  trespass,  vi  et  armiSf  because  the  testimony  did  not  even 
tend  to  prove  that  the  defendant  had  done  any  act  which  was  in 
itself  immediately  injurious  to  the  property  of  the  plaintiff.  With- 
out such  proof,  no  action  of  trespass,  vi  et  armis,  can  be  supported. 
1  Chit.  Plead.  IS^-S. 

2.  The  sale  in  this  case  by  the  defendant  could  not  operate  as 
an  immediate  or  direct  injury  to  the  plaintiff,  because  it  is  in  proof 
that  the  hay  was  not  removed  or  meddled  with  by  the  defendant ; 
and  in  order  to  test  the  question,  whether  trespass,  vi  et  armis,  will 
lie,  it  is  only  necessary  to  examine  whether  the  plaintiff,  supposing 
him  to  be  the  owner  of  the  hay  had  suffered  any  injury  at  the  time 
the  act  complained  of  was  completed.  We  contend  that  he  bad 
not,  for  the  hay,  if  ever  in  his  possession,  still  remained  so,  unin- 
jured. The  act  of  the  defendant,  as  proved  by  the  plaintiff's  wit- 
nesses, amounted  merely  to  a  slander  of  the  plaintiff's  title  to  a 
personal  chattel. 

3.  From  the  evidence  introduced  by  the  plaintiff,  it  did  not  ap- 
pear that  the  defendant  was  an  officer,  having  right  or  authority  to 
sell  at  vendue,  as  such ;  his  acts  must  therefore  be  taken  as  the 
acts  of  a  private  individual,  who  could  convey  by  sale  no  better 
title  than  he  himself  had.  Therefore,  if  he  was  guilty  of  a  fraud, 
the  purchaser  alone  could  call  on  him  for  damages.  We  allow, 
that  if  (he  property  had  been  removed,  the  owner  might  have  sup- 
ported trespass  against  him  who  removed  it,  and  against  the  person 
who  sold  and  directed  it  to  be  removed. 

4.  It  is  contended  by  the  defendant's  counsel,  that,  admitting 
the  defendant  to  be  a  legal  officer,  and  that  he  had  a  process  which 
authorized  liim  to  sell  the  goods  and  chattels  of  William  Brown, 
yet,  if  he  levied  upon,  advertised  and  sold  the  goods  and  chattels 
of  another  person,  he  by  such  act  conveyed  no  title  to  the  pur- 
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chaser. — ^7  C.  L«  R.  272,  Farrant  vs.  J%omp$on.    3  John.  174, 
f¥il8€n  ixnd  Oibbs  vs.  He.  Rend.    2  John.  48,  St.  John  vs.  Stanr  ^ 
iridge.    6  John.  44, vs.  LivingsUm. 

If  the  defendant  never  injured  or  removed  the  property,  nor 
conveyed  any  title  to  the  purchaser  by  the  pretended  sale,  he  cer- 
tainly cannot  be  liable  to  this  action. 

5.  The  defendant  further  contends,  that  the  property  sold,  to 
wit,  the  hay,  was  liable  to  be  attached  and  sold  as  the  property  of 
William  Brown,  on  executions  against  him  ;  for  he  must  be  con- 
sidered as  tenant  at  will,  or  a  tenant  for  years ;  and  in  either  case, 
whatever  he  raised  was  subject  to  attachment.  William  Brown 
cannot  be  taken  and  deemed  to  be  the  agent  of  the  plaintiff,  for 
the  agent  must  in  all  cases  be  accountable  to  the  principal,  and 
ftom  the  testimony  adduced,  this  in  the  present  instance  was  not 
the  case.  William  Brown  was  put  into  the  possession  of  the  farm 
and  stock,  and  directed  to  support  himself  and  femily  out  of  it, 
and  if  any  thing  more,  could  be  made  to  apply  the  balance  to  the 
payment  of  his  debts. 

Who  shall  be  considered  landlord,  is  a  consequence  to  be  de- 
duced from  the  act  of  the  parties. — 12  Petd.  Ah.  12, 13.  A  per- 
son occupymg  land  by  the  permission  of  the  owner,  or  a  gift  of  the 
use  of  lands,  constitutes  the  relation  of  landlord  and  tenant. — 12 
Petersd.  17,  note. 

A  disseizor  acquires  a  good  title  to  the  crops  raised  by  him  upon 
the  land  of  which  he  dispossessed  the  owner,  and  a  tenant  at  will 
is  entitled  to  the  emblements.— 2  B.  C.  145,  403.    8  T.  R.  8. 

Hunt  and  Beardsky  for  the  plaintiff. — ^Two  questions  are  pre- 
sented by  the  exceptions  for  consideration. 

1.  Are  the  facts  stated  in  this  case  sufficient,  pruita  ^iicte,  to 
entitle  the  plaintiff  to  a  verdict  ? 

2.  Was  the  testimony  oflfered  by  the  defendant  properly  exclud- 
ed by  the  court  ? 

The  determination  of  the  first  point  depends  mainly  whether 
the  property  in  question  was  the  property  of  the  plaintiff,  or  of 
William  Brown ;  or  whether,  granting  that  in  point  of  fact  it  was 
the  property  of  the  plaintiff,  it  was  so  situated  that  it  might  be  tak- 
en to  satisfy  William  Brown's  debts. 

It  appears  by  the  caee,  that  previous  to  the  purchase  of  the 
turn  by  the  plaintiff,  Williani  Brown  was  permitted  to  occupy  the 
ten,  at  the  request  and  upon  the  responsibility  of  the  plaintiff 
solely.    The  plaintiff,  and  not  William  Brown,  was  liable  for  the 
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FmAiiKLiw,    teois.    At  the  time  of  the  purchase,  it  was  agreed,  that  William 

IM5. '     Brown  should  remain  upon  the  farm,  have  a  home  there,  and  his 

Brown      support  out  of  the  proceeds  of  the  farm.    This  certainly  could  not 

SeqiL       i^est  in  William  Brown  such  a  legal  interest  in  the  crops,  though 

produced  by  his  labor,  as  to  render  them  liable  to  attachment  for 

his  debts.     William  Brown  was  to  have  only  his  support.    That 

could  not  be  attached,  for  it  was  exempt  by  statute.    The  over* 

plus,  if  any,  could  not  be  taken  to  satisfy  William's  debts,  for  he 

had  no  legal  interest  in  it.    The  relation  in  which  he  stood  to 

plaintiff  was  rather  that  of  agent  than  tenant.     The  public  could 

not  be  deceived,  because  before  and  ^t  the  time  he  was  known  to 

foe  in  destitute  circumstances. 

2.  If  the  principles  above  assumed  be  correct,  it  necessarily  fol- 
lows, that  the  court  properly  excluded  the  evidence  offered  by  the 
defendant  to  show  that  William  Brown  sold  hay,  grain,  &c.  from 
the  farm ;  for  whatever  was  necessary  to  be  disposed  of  in  order  to 
the  support  of  William  Brown  and  his  family,  he  had  a  nght  to 
dispose  of;  and  the  disposition  and  sale  would  furnish  no  evidence 
that  he  has  any  other  or  greater  interest  than  has  been  already  con- 
sidered. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^The  first  question  raised  in  this  case  is,  was  the 
property  so  taken  as  to  amount  to  a  trespass  ?  It  appears,  that  the 
defendant,  as  an  officer,  sold  the  hay  on  execution.  This  is  within 
the  case.  Hart  vs.  Hyde,  5  Vt.  Rep.  328,  and  must  follow  that 
decision. 

The  principal  question,  however,  is,  was  this  hay  the  property 
of  the  plaintiff,  or  his  father  ?  It  seems  that  the  plaintiff  purchased 
a  fiurm  to  furnish  a  home  for  an  indigent  father,  and  put  on  tools, 
stock,  &c.  and  suffered  the  father  there  to  labor  and  live.  It  is 
now  insisted,  that  the  father  was  a  tenant  to  the  son,  and  so  be- 
came the  owner  of  all  the  crops  on  the  place,  and  that  the  same 
were  subject  to  be  taken  on  the  father's  debts.  The  court  will  be 
slow  to  give  to  a  bonajlde  support,  furnished  by  a  son  to  a  father, 
such  artificial  names  and  technical  character  as  shall  in  efllect  dis- 
courage and  frustrate  such  praiseworthy  objects.  To  create  a  ten- 
ancy ^  there  must  be  some  parting  with  the  poesessioui  so  as  to  give 
exclusive  occupancy  to  the  tenant,  at  least  for  the  dme  being. 
Nothing  of  this  kind  was  shown  in  this  case.  The  father  was  suf- 
fered to  reside  there.  Now  to  bold  this  a  tenancy^  and  make  the 
crops  there  the  property  of  the  father,  would  be  forcing  upon  the 
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a  character  never  designed  by  the  parties,  and  evidently  at 
war  with  their  legitinaate  design.  The  true  object  is  obvious,  and  ^ 
the  legal  character  should  be  holden  by  the  courts  to  correspond ; 
that  is,  the  plaintiff  is  the  owner  of  the  farm,  stock,  tools  and  crops, 
and  has  never  parted  with  possession.  He  is  by  his  father  in  con- 
structive possession,  Vith  the  right  of  taking  personal  and  actual 
possession  at  any  time.  Thb  entitles  him  to  maintain  trespass.  It 
appears  the  plaintiff  had  said,  if  more  could  be  raised  than  was 
necessary  for  the  father's  support,  he  was  willmg  it  should  go  on 
bis  debts.  This  did  not  vest  the  title  in  the  father,  or  subject  it 
to  attachment  as  his.  It  does  not  appear  that  even  enough  for  the 
support  was  raised. 

Nor  do  the  facts  offered  by  the  defendant  seem  to  alter  the  case, 
had  the  proof  been  admitted.  He  offered  to  show  the  father  had 
sold  off  the  crops  and  had  purchased  stock  on  to  the  farm,  for  which 
the  son  gave  his  note.  This  only  tended  to  prove  him  the  agent 
of  the  plaintiff,  not  owner  of  the  property  ;  and  had  it  been  shown 
that  the  father  had  purchased  the  horse  and  given  his  own  note,  it' 
would  but  have  made  him  the  owner  of  that  horse,  not  of  the  hay. 
Much  stress  is  laid  by  the  defendant's  counsel  on  the  law  of  em- 
blements. That  only  arises  where  a  tenancy  is  shown,  and  there 
does  not  extend  to  grass. 

This  case  is  not  to  be  drawn  in  precedent  to  give  protection  to 
frauduknt  transactions.  Had  any  testimony  been  offered,  tending 
to  prove  the  purchase  money  had  in  whole  or  in  part  belonged  to 
the  father,  or  that  be  bad  been  for  a  long  time  in  exclusive  pos- 
session, and  by  valuable  labor  added  greatly  to  the  farm  and  stock, 
and  was  secredng  his  property  from  his  creditors,  by  his  son's  as- 
sistance, it  would  have  deserved  a  different  consideration  and  course 
of  proceeding ;  but  the  case  is  destitute  of  all  circumstances  of  that 

character. 

Judgment  affirmed. 


Jamtanf. 
18S6. 

Brown 
Bcott. 
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A 


Adi  Vincent  vs.  Hbnrt  Stinehoub. 

No  tciion  of  tratpaM  can  be  maintained,  whera  the  injury  complained  of  retulta  from  una- 
voidabla  aAcideat,  and  no  Uame  is  imputed  to  the  person  doing  the  injor^. 

The  court  are  not  under  obligation  to  give  any  opinion  to  the  jury  on  the  weight  of  tetti- 
nony.     "^ 

This  cause  came  ffx>in  the  court  below  upou  the  following  bill  of 
exceptions : 

This  was  an  action  of  trespass  for  defendant's  driving  against 
and  over  the  plaintiff  with  his  horse  and  sulkey. 

Plea,  not  guilty — and  trial  by  jury. 

The  plaintiff  gave  evidence  tending  to  prove,  that  he  was  walk- 
ing in  the  road,  east  of  the  part  usually  travelled  by  carriages,  in 
the  town  of  St.  Albans,  and  that  the  defendant  was  travelling  the 
same  road  with  his  horse  and  sulkey,  driving  fast,  and  when  com- 
ing near,  the  defendant  drove  out  on  the  east  side,  in  such  a  man- 
ner as  to  bring  his  horse  in  contact  with  the  plaintiff,  which  knocked 
him  down,  and  the  sulkey  wheel  passed  over  his  body  and  leg, 
whereby  he  was  much  bruised  and  injured. 

On  the  part  of  the  defendant,  the  deposition  of  S.  P.  Bascomb 
was  read.* 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  if  they 
found  the  plaintiff  was  walking  out  of  the  travelled  path,  and  was 
run  upon  by  the  defendant,  the  plainti^must  recover,  though  there 
was  no  fault,  neglect,  or  want  of  prudence  on  the  part  of  the  de- 
fendanty^  But  the  court  declined  so  to  charge. 

The  court  charged  the  jury  as  follows : — ^Thfejparties  were  legally 
travelling  the  road,  and  the  plaintiff  has  been  injured  by  the  de- 
fendant ;  and  the  plaintiff  b  entitled  to  recover,  although  the  injury 
was  not  wilful,  unless  the  jury  are  satisfied  it  was  the  result  of  ac- 
cident, unavoidable  by  the  defendant  (^  but  there  must  be  some  de- 
gree of  negligence  or  inattention  on  the  part  of  the  defendant,  to 
charge  him.'  Every  man,  in  pursuing  his  lawful  business,  must  use 
the  prudence  of  the  most  prudent  kind  of  men ;  and  If  there  was 
any  want  of  the  exercbe  of  this  prudence  on  the  part  of  the  de- 
fendant, either  in  using  an  unsafe  horse,  or  in  the  manner  of  driving 
and  using  the  horse,  whereby  the  event  happened,  the  defendant 
must  be  answerable,  and  the  jury  would  assess  the  damages ;  but 
if  the  jonry  were  convince^tnere  was  no  such  neglect  or  want  of 
prudence,  but  that  it  was  the  result  of  accident,  unavoidable  on 
the  part  of  the  defendant,  they  would  find  for  the  defendant.^^ 

*  Thib  deposition  was  not  aent  to  the  Editor. 
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To  which  neglect  to  charge  as  requested,  and  charging  as  afore-    ^J^^|^*' 
9  the  plaintiff  excepted ;  and  thereupon  the  cause  passed  to        »^- 
this  court  for  revision.  Viweot 

Btiaabour. 

Judge  TWner  for  the  plaintiff, — I.  It  is  contended  that  the 
plaintifi^.had  taken  all  necessary  precaution  to  prevent  being  injured, 
and  that  the  injury  was  occasioned  wholly  by  the  act  of  the  defend- 
ant. 

9.  The  defendant  cannot  excuse  himself  by  saying  that  the  in- 
jury proceeded  from  the  misconduct  of  the  horse,  or  inevitable 
accident. 

Nor  is  this  a  hardship  on  the  defendant.  An  injury  has  been 
done,  and  suppose  it  purely  accidental,  it  is  no  worse  for  the  de- 
fendant to  sustain  it  than  the  plaintiff.  He  was  guilty  of  no  wrong, 
and  the  defendant,  to  say  the  least,  was  driving  a  ski^sh  horse ; 
and  if  the  horse  was  frightened  and  became  unmanageaUe,  the 
injury  done  by  him  should  be  borne  by  the  defendant.  It  should 
be  his  misfortune,  and  not  the  misfortune  of  the  plaintiff. 

3.  Trespass  does  not  imply  any  evil  intention  on  the  part  of  the 
trespasser. — 1  Str.  596.  It  may  be  purely  accidental,  as  where 
one  enters  on  the  land  of  another  by  mistake,  or  where  one  driving 
in  the  dark  happens  to  get  on  to  the  wrong  side  of  the  road  and 
injure  the  carriage  of  another  by  accident.  As  is  said  by  Law-  > 
rence,  Judge,  in  I^eam  vs.  Bray^  if  one  turn  round  suddenly  and  ^y 
knock  another  down,  whom  he  did  not  see,  and  purely  by  acci- 
dent, the-  action  wo^d  be  trespass.  And  in  Gates  vs.  Mile$y 
Hosmer,  Judge,  says  innooency  of  intention  is  no  excuse. — 3  Conn. 

Rep.  69, 70.     3  East.  595. 

4.  Nor  is  an  act  of  the  will  necessary  to  the  commission  of 
trespass,  for  the  action  may  well  be  maintained  against  idiots  and 
lunatics,  who  are  presumed  to  have  no  will.  It  was  so  said  by 
Lord  Kenyon  in  Ogle  vs.  Barnes — ''  It  is  clear  the  mind  need 
not  concur  in  the  act  that  occasioned  the  injury." — 8  T.  R.  191. 
3  Conn.  Rep.  70. 

5.  The  act  may  be  a  trespass,  though  the  mind  dissent,  as  where 
a  person  goes  to  cut  timber  on  his  own  land,  adjoining  another's, 
and  does  not  intend  to  trespass ;  yet  if  he  cut  the  other's  timber, 
it  would  be  trespass ;  and  it  would  be  no  answer  to  the  action  for 
him  to  say  he  did  not  intend  it,  and  used  great  precaution,  and 
carefoUy  examined  the  lines  in  order  to  prevent  it.     And  in  the 

case  of  Ledhsfi  vs.  Bray^  Lawrence,  Judge,  says,  ^^  The  injury     '>wt  / 
might  happen  where  the  force  of  wind  and  tide  operated  against 
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Faahklim,   tiie  force  used  by  the  defendant  to  prevent  it. — 3  Elast.  Rep.  S95. 

i89^s^ And  LcMPd  EUenborough  said,  **  If  one  put  an  animal  or  carriage 

^^^^^     in  motion;  he  is  the  actor. 

stinebour.  g^  Where  an  act  occasions  an  injury,  the  law  always  presumes 
some  degree  of  fault.  Suppose  A  should  cut  a  tree  on  his  own 
Ian(],  and  it  should  fitU  into  the  enclosure  of  B,  and  kill  B's  horse, 
would  it*  be  any  answer  to  an  action  by  B,  for  A  to  say  he  verily 
thought  the  tree  would  fall  the  other  way,  and  when  he  found  it 
was  likely  to  fall  on  B's  land,  he  did  all  in  his  power  to  prevent  it  ? 
7.  The  defendant  put  the  deposition  of  Bascomb  into  the  cause, 
which  was  the  only  evidence  on  his  part,  and  the  plaintiff  contends 
that  the  court  ought  to  have  charged  the  jury,  that  if  fhey  believed 
the  testimony  of  Bascomb,  the  law  arising  from  the  facts  stated  by 
him  would  entitle  the  plaintiff  to  a  verdict. 

Hunt  imd  Beardsley  for  the  defendant. — ^The  only  question 
presented  by  this  case  is,  whether,  where  one  man,  in  the  proper 
exercise  of  a  lawful  employment,  is  the  occ^ision  of  damage  to 
another,  ^d  the  act  producing  the  damage  could  not  be  controlled 
by  the  use  of  proper  prudence  and  caution,  he  is  liable  to  repair 
the  damage,  whatever  it  may  be.  The  defendant  insists  he  is  not ; 
that  such  a  case  is  to  be  regarded  as  damnum  absque  injuria;-  that 
It 'is  essential  that  some  degree  of  blame  be  imputable  to  the  party, 
in  order  to  constitute  such  damage  or  injury ;  and  that  no  one  can, 
in  any  shape,  be  made  answerable  for  the  consequences  which  his 
prudence  could  not  avert. — Ham.  N.  P.  67.     I  Sw.  Dig.  478. 

If  this  view  of  the  subject  be  correct,  it  results  that  the  instruc- 
tions of  the  court  to  the  jury  were  correct. 

The  opinion  of  the  court  wds  delivered  by 

Williams,  Ch.  J. — ^In  this  case  the  jury  must  have  found,  that 
the  injury  suffered  by  the  plaintiff  was  the  result  of  unavoidable 
accident,  and  that  there  was  no  want  of  prudence  or  care  on  the 
part  of  tfae  defendant.  They  were  instructed  by  the  court,  that 
if  they  found  these  to  be  the  facts,  their  verdict  must  be  for  the 
defendant. 

The  plaintiff  contends  in  this  case,  that  the  inj^j;^  arose  from 
the  unlawful  act  of  the  defendant.  This,  however,  is  taking  for 
granted  the  very  point  in  dispute.  If  the  act  which  occasioned 
the  injury  to  the  plaintiff  was  wholly  unavoidable,  and  no  degree 
^  *  of  blame  can  be  imputed  to  the  defendant,  the  conduct  of  the  de- 
fendant was  not  unlawful.     From  an  examination  of  the  case,  we 
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find  the  cbarge  of  the  court  was  conformable  to  the  law,  and  is    fbahxliit, 
wbdiy  unexceptionable.     The  principle  of  law,  which  is  laid  down        'gs^- 
by  ail  the  writers  upon  this  subject,  and  which  is  gathered  from  and     "^^"^^^ 
oonfirmed  by  the  whole  series  of  reported  cases,  js^  that  no  one!   siin«hour. 
can  be  made  responsible,  in  an  action  of  trespass,  for  consequences,!^ 
where  he  could  not  have  prevented  those  consequences  b] 
dence  and  care^.    Thus  it  has  been  laid  down,  that  if  a  horse,  upon 
a  suddsD  surprise,  run  away  with  his  rider,  and  runs  against  a, man 
and  harts  him,  this  is  no  battery.     Where  a  person,  in  doing  an 
act  which  it  is  his  duty  to  perform,  hurts  another,  he  is  not  guilty 
of  battery,     A  man  falling  out  of  a  window,  without  any  impru- 
dence, injures  another — ^there  is  no  trespass.     A  soldier,  in  exer- 
cise, hurts  his  companion — no  recovery  can  be  had  against  him. 
In  tKe  case  of  Oibbom  vs.  Pepper,  4  Mod.  405,  it  was  ]Jistinctly 
(decided,  that  if  a  horse  runs  away  with  his  rider,  against  his  will, 
and  he  could  not  have  avoided  it,  and  runs  against  another,  it  is  no 
battery  in  the  rider,  and  he  can  defend  under.thq  general  issue.     . 
Id  the  case  of  JVakeman  vs.  Robinson,  fiBmg,  213,  in  trespass  for   / ^ 
driving  against  plaintiff's  horse,  and»injuring  him  with  shafts  of  a 
gig,  it  was  considered  a  good  defence,  that  the  horse  was  frightened 
by  the  noisy  and  rapid  approach  of  a  butcher's  cast,  and  became 
ungovernable,  so  that  the  injury  was  occasioned  by  unavoidable  ac- 
cident.    In  the  case  of  Goodman  vs.  Taylor,  5  Car.  and  Payne, 
410,  which  was  an  action  of  trespass  for  an  injury  done  to  a  horse 
by  a  poney  and  chaise  running  against  it,  evidence  was  given  on 
the  part  of  the  defendant,  that  his  wife  was  holding  the  poney  by 
the  bridle,  when  a  punch  and  judy-show  came  by  and  frightened 
the  poney,  which  run  off  with  the  chaise.     It  was  held,  that  if 
trae,  this  was  a  good  defence  on  a  plea  of  not  guilty. 

It  has  also  been  considered,  that  if  a  man  is  entirely  deprived  of 
the  command  of  his  will  and  actions,  and  occasions  an  injury,  he  is 
not  accountable  for  the  injury  which  he  involuntarily  occasions ;  as 
if,  from  modves  of  self-preservation,  he  should  jump  out  of  the 
window  of  a  house  on  fire,  and  fall  against  another ;  or  in  endeav- 
oring to  save  another  from  inevitable  destruction,  he  should  run 
against  some  one ;— -or  if  He  is  deprived  of  all  control  over  his  will 
by  idiocy,  or  permanent  madness,  and  should  injure  another,  it  is 
considered  as  an  involuntary  trespass,  for  which  no  recovery  can 
be  had.  In  the  case  of  lunacy,  it  has  been  held,  that  a  man  is 
answerable  in  trespass  for  an  injury  which  he  occasions  to  another. 
This,  however,  is  on  the  strength  of  authority  alone.     To  prevent 

any  abuse  of  this  protection,  a  person  is  accounted  neg-igent  or 
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FmAiriLiw,   careless,  and  blame  is  imputed  to  him,  if  he  does  do  use  an  extra- 

1836.       ordinary  degree  of  circumspection  and  prudence,  greater  than  is 

Vincent     commonly  practiced,  and  if  he  might  have  prevented  the  accident. 

stinehoar.    Therefore,  where  a  person  is  doing  a  voluntary  act,  which  be  is 

under  no  obligation  to  do,  be  is  held  answerable  for  any  injury 

^  which  may  happen  to  another,  either  by  carelessness  or  accident. 

On  this  principle,  the  case  of  Underwood  vs.  Hewson^  1  Str.  596, 

was  decided.    The  act  of  uncocking  the  gun  was  voluntary,  not 

^  unavoidable ;  a  greater  degree  of  prudence  was  therefore  required. 

The  case  of  a  man  turning  round,  and  knocking  down  another, 

whom  he  did  not  see — the  shooting  an  arrow  at  a  mark,  which 

glanced — ^were  of  this  class*    The  act  was  purely  voluntary,  not 

/one  which  the  person  was  required  to  do.  In  the  case  of  XredVicvn^ 
vs.  Bray,  3  East.  593,  it  was  decided  only  that  trespass  was  the 
proper  remedy,  where  the  injury  was  immediate;  that  it  was  not 
necessary  that  the  act  should  be  wilful ;  that  although  the  injury 
happened  accidentally  by  misfortune,  yet  the  defendant  was  respon- 
sible, where  it  was  occasioned  immediately  by  his  act,  when  he 
was  driving  the  wrong  side  of  the  road.  In  that  case  it  b  to  be 
noticed  that  blame  was  imputable  to  the  defendant. 

We  have  examined  this  case  more  particularly,  as  the  highly 
respectable  and  learned  counsel  for  the  plaintiff,  for  whose  opinion 
we  entertain  a  great  respect,  has  urged  so  strenuously  that  a  party 
must  in  all  cases  be  answerable  for  an  injury  occasioned  by  a  horse 
which  he  is  riding,  and  that  the  doctrines  to  the  contrary,  found  in 
the  elementary  writers,  are  only  the  opinions^  of  the  writers,  and 
\  pQt  founded  on  adjudged  or  reported  cases.AThe  result  of  our  exA 
'  amination  b,  that  we  think  there  mu^t  be  some  blame,  or  want  of 
care  and  prudence,  to  make  a  man  answerable  in  trespass  1  and  V 
that  where  a  horse  takes  a  sudden  fright,  and  there  is  no  impru- 
dence in  the  rider,  either  in  managing  the  horse  or  in  driving  an 
unsafe  horse,  and  the  horse  runs  against  another,  and  injures  him 
the  trespass  is  wholly  involuntary  and  unavoidable,  for  which 
action  can  be  maintainedy<A.nd  although  a  man  is  held  responsib 
for  injuries  occasioned  by  his  cattle,  as  was  urged  in  the  argument,* 
it  is  on  the  ground  that  blame  is  attached  to  him  in  not  restraining 
them,  that  it  is  his  duty  to  keep  them  from  mischief,  and  make  use 
of  care  and  prudence  proportioned  to  the  necessity  of  the  cscse.  It 
is  on  the  ground  that  no  blame  is  attached  to  him,  that  he  is  not 
responsible  for  damages  arising  from  the  vicious  propensity  of  do- 
mestic animals,  unless  he  knew  of  such  propensity,  and  neglects  to 
take  the  proper  precaution  to  prevent  their  injuring  others. 
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1886. 


Vincent 
Stinehotir. 


Another  question  has  been  made  in  this  case: — ^whether  the  FBANimr, 
judge  should  have  charged  the  jury,  that  from  the  evidence  con- 
tained in  the  deposition  of  Bascomb,  the  plaintiff  was  entitled  to 
recover.  Upon  this  subject  it  is  only  necessary  to  remark,  that 
the  deposition  tended  to  prove  the  facts  contended  for  by  the  de- 
fendant. It  does  not  appear  that  it  was  the  only  evidence  in  the 
case.  The  jury  were  to  determine  the  facts,  and  it  is  clear  that 
the  court  would  not  have  been  justified  in  saying  to  the  jury,  upon 
this  evidence,  the  plaintiff  was  entitled  to  a  verdict.  The  jury,  as 
they  believed  or  disbelieved  the  testimony  of  Bascom.  or  taking  it 
in  connection  with  the  other  testimony,  not  detailed  m  the  excep- 
tions; might  have  come  to  the  conclusion,  that  the  injury  to  the 
plaintiff  was  the  result  of  unavoidable  accident,  or  that  it  arose 
from  want  of  prudence,  and  returned  their  verdict  accordingly. 
The  court  were  not  requested  to  express  any  opinion  upon  this 
deposition.  It  was  wholly  optional  with  them,  whether  to  give  an 
opinion  upon  the  weight  of  the  testimony,  or  as  to  what  facts  were 
proved.  Their  neglect  to  give  this  opinon  can  never  be  urged  as 
a  reason  for  reversing  a  judgment. 

The  judgment  must  therefore  be  affirmed. 


V 


Josef  H  Weeks  vs.  Hubbard  B.  Burton. 

An  action  can  be  maintained  for  a  iHliie  and  fraudulent  renresantation  of  the  rvvpontibilitj  . 
of  a  person,  whereby  au  iujury  bas  bf  cn^usiained  by  fie  one  to  whom  it  ia  made. 

A  represefitation  rhal  a  note  is  good  is  equivalent  to  ieprt«ienting  that  the  maker  ia  reapon- 
nUo. 

This  was  an  action  of  trespass  on  the  case,  alleging  that  the 
defendant,  by  falsely  and  fraudulently  affirming  that  one  Elijah 
Baker  was  good  and  responsible,  and  that  said  Baker's  real  estate 
was  unencumbered,  had  induced  the  plaintiff  to  receive  of  the  de- 
fendant a  note  of  sixty-five  dollars,  signed  by  Baker,  in  part  pay** 
roent  for  a  horse  sold  by  the  plaintiff  to  the  defendant.  The  note 
was  dated,  March  27th,  1831,  and  payable  four  years  from  date, 
with  interest. 

The  plaintiff,  on  trial  upon  the  general  issue,  gave  incidence, 
that  on  the  jhird  day  of  February  last,  he.  sold  a  horse  to  the 
defendant,  and  received  said  note  in  part  payment  for  the  same ; 
that  the  plaintiff  requested  the  defendant  to  endorse  the  note. 


Fmavemn, 

January^ 
18S6. 
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Framxuh,    which  defendant  refused ;  but  that  at  the  time,  the  defendant  said 
1835.       the  note  was  good,  and  also  told  the  plaintiff,  that  he  ha^  on  the 
^tu!^'      Thursday  preceding,  been  at  the  town  clerk's  office  in  Georgia, 
Burton,     where  said  Baker  resided,  and  that  one  of  said  Baker's  forms  was 
unencumbered,  and  the  other  was  mortgaged.     It  further  appeared 
by  the  plaintiff's  showing,  that  on  the  said  Thursday  the  defendant 
was  at  Georgia,  and  that  said  Baker  at  that  time  had  real  estate  in 
Georgia,  free  of  encumbrance,  to  the  value  of  more  than  one  thou- 
sand dollars.     It  also  appeared  from  plaintiff's  showing,  that  de- 
fendant had,  on  one  other  note  which  he  held  against  Baker,  at- 
tached eighteen  head  of  cattle,  and  that  they  were  then  in  custody 
of  the  officer,  at  the  house  where  the  sale  of  the  horse  took  place ; 
"    and  it  did  not  appear  whether  Weeks  had  knowledge  of  the  attach- 
ment or  not  at  the  time  of  his  receiving  the  note ;  but  after  he 
received  the  note,  and  before  he  delivered  the  horse  to  defendant, 
he  was  informed  of  that  fact,  and  did  not  then  offer  to  return  the 
note  or  have  the  trade  rescinded. 

It  also  further  appeared,  from  the  plaintiff's  showing,  that  Sey- 
mour Eggleston,  sheriff,  had,  that  morning  previous  to  the  trade 
with  Weeks,  called  at  the  house  of  Mrs.  Ball,  where  the  trade 
was  made,  and  informed  her,  in  presence  of  defendant,  that  he  could 
not  find  personal  property  of  Baker's  sufficient  to  secure  the  pay- 
ment of  a  fifty  dollar  execution,  which  he  then  held  against  Baker, 
adding  that  Baker's- creditors  had  stripped  him ;  but  that  said  Eg- 
gleston gave  no  information  respecting  the  real  estate  to  the  de- 
fendant. It  was  proved  by  other  evidence,  that  very  early  that 
morning,  the  creditors  of  Baker  had  taken  all  his  property,  real 
and  personal.  The  plaintiff  was  acquainted  with  Baker,  and  re- 
sides within  five  miles  of  him.  The  defendant  resides  in  the  state 
of  Ohio,  and  was  then  here  on  a  visit.  It  did  not  appear  that  de- 
fendant gave  notice  to  the  plaintiff  of  the  information  he  received 
from  Eggleston. 

Upon  this  statement  of  facts,  the  defendant  contended  that  the 
jury  could  not  be  warranted  in  finding  a  verdict  for  the  plaintiff. 

The  court  charged  the  jury,  that  the  defendant's  declaration  at 
the  lime  of  sale,  "  that  the  note  was  perfectly  goodj'  was  tanta- 
mount to  saying  that  Baker  was  amply%responsible ;  and  whether 
they  supposed  Weeks  to  have  placed  any  reliance  on  the  declara- 
tion, or  j|fit,  as  mere  matter  of  ojpinion  as  to  the  previous  general 
responsimnty  of  Baker,  (which  was  probably  as  well  known  or 
better  to  him  than  the  defendant)  it  might  properly  be  assumed 
that  he  relied  on  it  as  an  asssertion  that  defendant  was  aware  of  no 
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recent  facts  unknown  to  Weeks,  which  were  iiSconsistent  with  the 
opbion  that  the  note  was  good ;  or  in  other  words,  that  Baker 
would  piove  responsible.  The  suppression  of  the  information  re- 
ceived from  Eggleston,  and  the  defendant's  affirmation  respecting 
the  note  were  therefore  a  fraud  on  Weeks,  and  entitled  him  to  a 
verdict. 

Verdict  and  judgment  for  plaintiff,  and  exceptions  by  the  defend- 
ant to  the  charge  were  allowed  and  certified. 

Jl^fr.  Stevens  and  Mr.  De  Witt  for  the  defendant. — 1 .  In  this 
cause  the  defendant  contends,  that  the  evidence  introduced  by  the 
plaintiff  did  not  even  tend  to  prove  the  allegations  contained  in  his 
declaration. 

2.  It  is  contended,  that  the  court  erred  in  charging  the  jury  that 
the  defendant's  declaration,  ^*  that  the  note  was  perfectly  good," 
.was  tantamount  to  saying  that  Baker  was  amply  responsible.  For 
the  descriptive  term,  ^'good,"  does  not  amount  to  a  warranty. — 1 
Ajk.  Rep.  269,  Barrett  fy  Co.  vs.  HaU  fy  Ch. 

3.  In  order  to  sustain  this  action,  it  is  not  only  necessary  that 
the  representation  of  the  defendant  to  the  plaintiff  was  untrue,  but 
that  it  was  made  by  the  defendant  knowing  it  to  be  false,  and  that 
the  plaintiff  has  in  consequence  of  such  false  representation  suffered 
a  loss. — 2  East.  Rep.  92,  Hoycroft  vs.  Creasy.  Fell  on  Guar. 
387. 

In  this  case  the  defendant  made  no  false  representation.  The 
atuation  of  Baker's  real  estate  was  as  represented,  and  the  note 
was  good ;  that  b,  it  was  exactly  what  it  purported  to  be,  not  a 
forgery,  and  for  aught  yet  known,  may  be  paid  when  it  arrives  at 
maturity. 

When  the  defendant  refused  to  endorse  the  note,  he  thereby 
gave  notice  to  Weeks  that  he  must  take  the  note  at  his  own  risk, 
if  he  took  it  all. 

It  is  also  contended,  that  there  is  no  evidence  that  the  defendant 
stated  any  thing  which  he  knew  to  be  false,  or  even  any  thing 
which  he  had  reason  to  doubt.  Baker,  on  the  Thursday  next  pre- 
ceding the  sale  complained  of,  was  possessed  of  more  than  one 
thousand  dollars  worth  of  real  estate,  which  was  unencumbered. 

Might  not  the  defendant  then  have  honestly  recommended  him 
to  have  been  good  for  so  small  a  sum  as  sixty-five  dollars,  when  it 
is  not  proved  that  defendant  knew  of  Baker's  being  indebted  in 
any  other  sum  than  the  fifty  dollars  mentioned  by  Eggleston. 


January^ 
18S6. 


Weeks 

««. 
Barton. 
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Paakxlix, 

January^ 

1836. 

Weeks 
Burton. 


J.  Smith  for  the  plaintiff. — 1.  It  is  conteDded  by  the  plaintiff, 
that  the  declaration  made  to  him  by  the  defendant,  at  the  time  of 
the  sale  of  the  note  in  question,  ^'  that  the  note  was  perfectly  good^^^ 
was,  in  the  language  of  the  judge,  who  tried  said  cause,  '^  tanta- 
mount to  saying  that  Baker  was  perfectly  responsible." 

2.  The  suppression  of  the  fact,  by  the  defendant,  that  he  had 
attached  the  cattle  of  Baker  on  Thursday  before  the  sale  of  the 
note,  and  also  of  the  information  which  be  received  from  Eggles- 
ton,  the  sheriff,  on  the  morning  before  the  sale  of  the  note,  was 
such  a  fraud  upon  the  plaintiff  as  would  make  the  defendant  liable 
in  this  action. 

The  case  is  so  plain,  that  it  is  unnecessary  to  make  any  refer- 
ence to  authorities  in  support  of  the  principle  contended  for. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — The  principles  of  law  upon  which  this  ac- 
tion 18  sustained  were  declared  in  the  case  of  Pasley  vs.  Freeman^ 
3  T.  R.  51,  and  were  recognized  by  this  court,  at  the  present 
term,  in  the  case  of  Ewing  vs.  Calhoun,  To  maintain  it,  the 
plaintiff  must  have  proved  the  representations  made  by  the  defend- 
ant in  relation  to  the  note  against  Baker,  the  falsity  of  those  rep- 
resentations, the  knowledge  ef  the  defendant  in  relation  to  the  fals- 
ity, and  that  the  plaintiff  sold  the  horse  and  took  the  note  on  the 
faith  of  those  representations,  and  was  thereby  deceived.  The 
evidence  was,  that  plaintiff  sold  the  defendant  the  horse,  and  re- 
ceived the  note  in  payment ;  that  defendant  refused  to  endorse  the 
note,  but  at  the  time  declared  that  the  note  was  good ;  and  that  on 
the  Thursday  preceding,  the  defendant  had  been  at  the  town  clerk's 
office  in  Georgia,  and  that  one  of  Baker's  farms  was  unencumbered. 
To  prove  the  falsity  of  these  representations,  the  evidence  was, 
that  the  defendant  then  had  attached,  on  a  note  which  he  held 
against  Baker,  eighteen  head  of  cattle,  whicji  were  at  that  time  in 
the  custody  of  an  officer ;  that  the  sheriff  had  informed  a  Mrs. 
Ball,  in  the  presence  of  the  defendant,  that  he  could  not  find  per- 
sonal property  of  Baker's  sufficient  to  secure  a  fifty  dollar  execu- 
tion, and  that  his  creditors  had  entirely  stripped  him  of  property. 
The  evidence  was  also,  that  in  fact  the  creditors  of  Baker  had  that 
morning  taken  all  his  property,  both  real  and  personal. 

The  inquiry  is,  whether  this  evidence  tended  to  prove  the  plain- 
tiff's declaration  ;  and  of  this  there  can  be  no  possible  doubt.  By 
a  representation  that  a  note  is  good,  no  other  meaning  is  conveyed, 
than  that  the  maker  is  responsible.     It  would  be  a  far-fetched  sup- 
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position,  to  say  that  the  parties  understood  from  this  expression  no  ^j^'"^* 
more  than  that  the  note  was  genuine.  It  is  in  no  particular  similar  '836. 
to  the  declaration  made,  as  reported,  in  the  case  of  Barrett  8f  CJo.  ^m!^' 
vs.  Hall  fy  Co,,  1  Aik.  269,  where  the  word  good  was  made  use  of  Bunon. 
as  applicable  to  an  article  of  merchandize.  As  applied  to  a  note, 
it  has  a  different  meaning,  and  is  clearly  equivalent  to  saying  that 
the  signers  are  responsible.  It  is  also  to  be  considered,  that  the 
representation  was  made  on  a  request,  by  the  plaintiff  to  the  de- 
fendant, to  endorse,  and  thereby  guarantee  the  payment  of  the 
note  when  it  became  due,  and  was  also  connected  with  a  repre- 
sentation of  the  property  of  Baker,  and  his  ability  to  pay  the  same. 
Was  this  representation  false,  and  known  so  to  be  to  the  defendant  ? 
The  testimony  was  abundant  to  this  point.  His  own  attachment, 
the  representation  made  by  Eggteston,  the  sheriff,  in  his  presence, 
and  the  actual  condition  of  Baker  at  the  time,  all  prove  these  facts. 
And  his  refusal  to  endorse,  and  concealing  the  information  which 
he  bad  thus  obtained,  are  evidence  of  &  design  to  impose  on  the 
plaintiff,  and  induce  him  to  take  the  note  in  payment  for  the  horse. 
His  giving  the  information  of  the  situation  of  Baker's  property,  as 
it  was  on.  the  Thursday  previous,  without  at  the  same  time  com- 
municating the  fact  of  his  failure  and  insolvency,  was  well  calcu- 
lated to  deceive  and  defraud  the  plaintiff.  Neither  can  we  see  any 
fiulure  of  evidence  to  convince  the  mind  that  the  plaintiff  relied  on 
this  representation,  or  that  if  the  whole  truth  had  been  communi- 
cated to  him,  he  would  have  parted  with  the  horse  and  received 
the  note  in  payment, without  endorsement.  Baker  was  apparently 
good  but  a  short  time  previous.  There  is  no  evidence  that  the 
plaintiff  bad  heard  of  his  failure ;  nor  can  it  be  believed  for  a  mo- 
ment, that  if  defendant  had  communicated  all  the  facts  in  his  know- 
ledge, without  endeavoring  to  create  the  impression  that  Baker 
stiU  remained  a  responsible  roan,  the  plaintiff  would  have  accepted 
the  note.  In  short,  the  conduct  of  the  defendant  on  that  occasion, 
if  the  testimony  as  detailed  in  the  bill  of  exceptions  was  true,  was 
too  evidently  designed  to  create  a  false  belief  in  the  plaintiff,  to 
enable  the  defendant  to  profit  thereby. 

On  the  whole,  the  declaration  appears  to  have  been  proved  in 
every  particular,  and  the  charge  of  the  court  was  correct. 
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FRAvsLiir,  Joseph  Weeks  vs.  Orlando  Stevens. 


18S5. 


A  jail  bond  is  takon  primarily  for  the  benefit  of  the  shcriffi  who  may  inslilute  a  suii  ihereoD 
for  hie  own  benefit,  control  and  release  the  same. 

QiMT^.^f'helher  a  baokrapt  sheriff  would  be  permitted  fraudulently  to  discharge  such 
boud. 

This  was  an  action  on  jail  bond.  The  defendant  plead  a  release 
from  the  plaintiff,  Weeks.  The  plaintiff  replied  that  the  bond  was 
the  property  of  Hezekiah  Niles,  of  which  notice  was  given  to  the 
defendant  before  the  date  of  the  release,  and  that  said  Weeks  never 
had  any  equitable  interest  in  the  bond.  But  there  was  no  allega- 
tion that  the  bond  was  either  assigned  or  deUvered  to  Niks,  nor 
was  it  stated  how  it  became  his  property. 

To  the  replication  there  was  a  special  demurrer,  and  assigning, 
among  other  causes,  the  omissions  in  the  replication  adverted  to. 

Stevens  and  De  Witt  far  defendant, — 1.  When  a  sheriff  takes 
a  bond  for  admitting  a  debtor  to  the  limits  of  the  jail  yard,  such 
bond  is  the  property  of  the  sheriff,  and  cannot  become  the  property 
of  the  original  creditor,  except  as  directed  by  the  eleventh  section 
of  the  act  relating  to  jails  and  jailers. — ^Rev.  Stat.  220..  That 
statute  authorizes  the  sheriff  to  assign  such  bond,  but  not  until  the 
condition  thereof  is  broken. 

3.  It  is  contended,  that  said  replication  is  insufficient,  because 
the  plaintiff  does  not  aver  that  said  bond  was  assigned,  sold,  or 
even  delivered,  by  said  Weeks  to  said  Niles.  On  the  contrary, 
the  plaintiff  negatives  any  such  conclusion,  by  affirmbg  that  said 
bond  was  always  the  property  of  said  Niles. 

That  courts  protect  the  rights  of  assignees,  is  not  disputed.  But 
it  is  contended,  that  when  an  assignee  attempts  to  avoid  the  act  of 
his  assignor,  in  whose  name  the  suit  b  prosecuted,  it  is  necessary 
that  he  should  in  his  replication  aver  the  following  facts : 

(I.)  That  the  bond,  bill  or  note  vras  legally  assigned. 

(2.)  That  it  was  for  a  good  and  sufficient  consideration. 

(3.)  That  the  bond,  bill  or  note  was  delivered  to  the  assignee. 

(4.)  That  notice  of  such  assignment  was  given  to  the  debtor. 

(5.)  That  the  suit  was  commenced  by  the  assignee,  and  is  pros- 
ecuted by  him  for  his  own  benefit. 

15  Mass.  Rep.  117,  Perkins  vs.  Parker.  11  Mass.  490,  Wood 
vs.  Partridge. 

In  this  case  the  plaintiff  has  made  no  such  averments. 
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N.  L.  Whittemort,  contra,— The  demurrer  to  the  replication    'y""""! 
will  extend  to  the  first  defect  in  the  pleadings,  and  it  b  insisted  that        1836. 
the  plea  in  bar  is  insufficient.  ^^^ 

1.  The  plea  ought  to  have  alleged  that  the  discharge  was  exe-  stevenf. 
cuted  since  the  last  continuance.  It  is  incumbent  on  the  defend- 
ant to  make  his  defence  the  first  opportunity,  and  if  a  continuance 
intervenes,  he  cannot  put  in  such  a  plea.  It  is  not  sufficient  to 
allege,  that  the  defence  arose  since  the  commencement  of  the  ac- 
tion.—Chit.  552^. 

2.  Jail  bonds  are  taken  as  additional  security  to  the  creditor^ 
who  owns  all  the  interest  in  the  original  demand,  on  which  the 
bond  is  predicated,  and  who  is,  de  facto,  owner  of  the  bond  after 
it  b  executed.  The  sheriff  has  no  other  interest  than  as  an  agent, 
liable  to  hb  principal  for  the  sufficiency  of  the  bond,  and  it  b  hb 
duty  to  assign  the  bond  to  the  creditor,  on  demand,  without  any 
new  consideration  for  so  doing ;  and  the  remedy  on  the  bond  b 
the  principal  one  for  the  creditor  to  pursue. 

3.  The  defendant,  to  avail  himself  of  the  sheriff's  discharge, 
must  show  by  hb  plea  that  the  interest  of  the  creditor  in  the  bond 
bad  been  extinguished  by  payment  of  the  original  debt )  and  it  b 
necessary  to  aver  in  the  plea,  that  all  the  interest  was  in  the  sheriff 
when  the  release  was  executed,  and  in  what  manner  the  interest 
of  the  creditor  had  passed  to  the  sheriffs 

4.  As  to  the  first  cause  of  demurrer,  it  is  not  a  matter  of  law, 
but  of  fact,  that  the  replication  attempts.  To  put  in  issue  whether 
the  nominal  plaintiff  has  any  interest  in  the  bond,  is  a  fact  proper 
for  the  jury  to  try.  The  allegation  is,  that  H.  Niles  is  the  sole 
owner  of  the  bond,  and  that  is  sufficient  to  show  that  the  sheriff 
has  no  interest  in  it. 

5.  The  commitment  is  not  a  satisfaction  of  the  debt,  and  the 
commitment  b  stated  as  inducement  to  other  facts  that  follow,  and 
prior  matter  of  inducement  is  not  admissible. 

6.  The  replication  b  not  double  and  multifarious,  for  the  facts 
stated  go  only  to  make  one  answer  to  the  plea. — Ghitty,  640,604^ 
593. 

7.  It  b  sufficiently  understood  from  the  replication,  that  the 
bond  was  delivered,  that  Niles  was  the  owner  of  the  bond,  and 
that  Weeks  had  no  right  or  authority  to  discharge  the  same.  And 
again,  it  b  not  necessary  to  allege  a  delivery  of  the  bond.  The 
sheriff  prosecutes  the  bond,  not  for  his  own  benefit,  but  for  the 
benefit  of  the  creditor,  and  the  creditor,  at  any  time,  has  a  right  to 
control  the  prosecution.     His  discharge,  in  all  cases,  is  good^  and 

10 
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FsAir<L»,    |||0  theriff  cannot  object,  unless  ha  shows  that  the  debt  has  been 
1SS5.       satisfied  and  paid  to  the  creditor  by  the  sheriff.    A  delivery  with- 
^^'"      out  an  assignment  amounts  to  nothing ;  and  if  an  assignment  was 
8t«veBi.     averredi  it  would  defeat  a  suit  in  the  name  of  the  sheriff. 

It  is  clear  that  the  creditor  has  a  right,  before  the  bond  is  either 
assigned  or  delivered,  and  while  in  the  possession  of  the  sheriff,  to 
discharge  or  claim  his  lien  on  the  bond,  by  giving  notice  to  the 
debtor  that  he  must  not  pay  the  amount  to  the  sheriff,  but  must 
pay  the  same  to  him. 

If  the  last  proposition  be  correct,  then  the  replication  is  suffi- 
cient ;  for  it  is  alleged,  that  the  defendant  had  notice  on  the  tenth 
day  of  April,  1833,  which  was  previous  to  the  execution  of  the 
release. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.-— This  is  an  action  of  debt  on  jail  bond,  to 
which  the  defendant  pleads  a  release  by  the  plaintiff.  Weeks.  The 
plaintiff  replies,  that  the  bond  was  the  property  of  Hezekiah  Niles, 
of  which  notice  was  given  to  the  defendant  before  the  date  of  the 
release,  and  that  Weeks  never  had  any  equitable'  interest  in  the 
bond.    To  tliis  replication  there  is  a  demurrer. 

An  objection  has  been  taken  to  the  form  of  the  plea,  as  it  is  not 
stated  that  the  release  was  executed  since  the  last  continuance  of 
the  case.  The  plea  was  put  in  at  the  September  term  of  the 
court,  and  the  release  was  executed  on  the  ninth  of  the  same 
month.  The  defect  in  the  plea,  if  there  is  any,  is  only  in  a  matter 
of  form,  and  the  plaintiff  should  have  demurred  specially,  if  he 
considered  that  there  was  a  defect  in  this  particular. 

In  the  replication,  it  is  to  be  noticed,  that  it  is  not  alleged  that 
the  bond  was  either  assigned  or  delivered  to  Mr.  Niles ;  nor  is  it 
stated  how,  when,  or  in  what  way,  it  ever  became  his  property. 
Unless,  therefore,  such  a  bond  is  taken  entirely  for  the  benefit  of 
the  creditor  in  the  execution,  and  the  interest  therein  is  in  biro, 
when  taken,  this  replication  cannot  be  sustained.  A  jail  bond  is 
taken,  principally,  for  the  indemnity  of  the  sheriff,  and  belongs  to 
him  until  it  b  assigned.  It  is  assignable  to  the  creditor,  and  no 
action  can  be  maintained  against  the  sheriff,  until  the  creditor  has 
failed  to  recover  the  contents  of  the  persons  who  executed  the  bond, 
if  the  sheriff  shall  on  demand  assign  the  bond  to  the  creditor. 
But,  until  assignment,  the  sheriff  may  maintain  an  action  in  bis 
own'name,  where  there  has  been  a  breach  of  the  conditioiis ;  and 
as  lie  is  ultimately  responsible  for  tlie  ability  of  the  signers  of  the 
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boDd,  be  may  prefer  to  maiotaiD  the  action  rather  than  assiim.    If  Pf*""-i!>, 

the  creditor  does  not  demand  the  bond,  and  the  signers  are  in  fail- 18S5. ' 

ing  ciicurostanceSy  if  he  can  secure  it  on  real  estate^  which  the  ^t*^' 
creditor  may  not  think  proper  to  accept,  or  if^  fifom  any  cause,  it  steTen*. 
is  his  interest  to  retain  the  bond,  he  may  commence  a  suit  thereon 
b  his  own  name  and  for  hb  own  benefit.  If  he  can  commence  a 
suit,  he  may  control  it,  receive  the  pay,  make  a  compromise,  take 
real  or  personal  estate  in  satisfaction,  and  in  short,  act  in  prosecu- 
tion of  the  suit  for  his  own  benefit.  But  in  this  he  must  act  fairly 
and  with  good  fiiith,  and  without  any  attempt  or  design  to  wrong  ^ 
or  defiraud  the  creditor.  As  the  creditor  may  be  considered  as 
having  an  interest  in  the  bond,  the  sheriflf  may  not  wantonly,  or 
fraudulently,  discharge  a  bond  thus  taken.  A  bankrupt  sheriff 
would  not  be  permitted  to  discharge  or  release  a  bcMid,  with  an  in- 
tent to  injure  or  defraud  a  creditor.  A  creditor  might  be  permitted, 
in  certain  cases,  where  the  sheriff  was  a  bankrupt,  and  fraudOlently 
attempted  to  control  a  jail  bond,  or  wantonly  refused  to  assign,  to 
commence  a  suit,  in  the  name  of  the  sheriff,  on  such  bond,  and 
pursue  it  for  his  own  benefit.  It  will  be  sufiicient,  however,  when 
such  cases  arise,  to  determine  on  the  respective  rights  of  the  creditor 
and  the  sheriff.  It  is  sufficient,  in  this  case,  to  say,  that  no  such 
facts  are  stated  in  this  replication,  neither  fraud  or  bankruptcy  in 
the  sheriff;  nor  is  it  stated  that  the  suit  is  brought  for  the  benefit 
of  the  creditor,  and  how  or  in  what  way  he  ever  acquired  any  in- 
terest or  property  in  the  bond,  either  legally  or  equitably,  so  ai  to 
pieclude  Mr.  Weeks  from  commencing  this  action  in  his  own  name, 
or  controlling  a  suit  thus  brought.  That  thb  bond  was  ever  in  the 
possession  of  Mr.  Niles,  does  not  appear  from  any  facts  stated  in 
the  replication.  The  replication  must  therefore  be  adjudged  m- 
sufficient,  and  judgment  rendered  for  the  defendant. 
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Fbahxliii,  Clabk  and  Meigs  vs,  Azariah  Waterman. 


18S6. 


WhtTB  a  person  called  a  physician  lo  attend,  at  bis  house,  upon  a  female,  who  had  been 
brou|;ht  up  in  his  family,  but  aAer  coming  of  age,  had  the  control  of  her  time,  and  had 
resided  in  different  families,  but  when  taken  sick,  resided  in  his  family  as  a  ser^ani,  with- 
out any  stipulated  wages — //e^  Such  person  is  liable,  as  upon  an  original  undertaking. 

Dietuni'^A  person  is  not  ordinarily  liable  to  pay  for  medical  attendance  on  bis  senrant. 

This  cause  came  here  upon  exceptions  to  the  decision  of  audit- 
ors, who  reported  the  facts  to  be  as  follows : 

That  in  1815,  or  1816,  the  defendant  received  into  his  family 
one  Caroline  Hubbard,  then  about  eight  years  of  age,  to  keep, 
educate  and>maintain,  till  she  should  arrive  to  the  age  of  eighteen 
years ; — ^that  said  Caroline  served  out  her  minority,  and  afterwards 
continued  to  work  in  the  defendant's  family  nearly  all  the  time  till 
her  death,  which  happened  soon  after  she  was  twenty-three  years 
of  age ; — that  during  the  five  years  of  her  freedom,  she  worked 
some  in  other  families,  in  which  cases  she  made  her  own  contracts 
and  received  pay  to  her  own  use^  and  was  at  liberty  to  go  and 
come  when  she  pleased,  without  asking  permission, 'but  was  not 
out  of  the  defendant's  employ  to  exceed  one  eighth  part  of  the 
time,  and  that  when  in  his  employ  she  worked  without  any  con- 
tract or  accounting ; — that  she  was  taken  sick  at  defendant's  house, 
and  while  in  his  employ,  as  above  mentioned,  the  fore  part  of  No- 
vember, 1830,  and  the  defendant,  in  person,  called  on  Doctor 
Meigs,  one  of  the  plaintiffi,  and  requested  him  to  go  and  see  Caro- 
line, and  Meigs  accordingly  visited  her,  and  administered  medicine, 
end  continued  his  visits  till  defendant,  finding  fault  with  the  prac- 
tice.and  experience  of  Meigs,  said  he  would  call  Doctor  Clark, 
land  accordingly  called  on  Doctor  Clark,  the  other  plaintiff,  in  per- 
son, and  requested  him  to  visit  Caroline,  Vhd  in  compliance  with 
that  request,  Clark  visited  her  and  administered  medicine  till  she 
died,  the  last  of  January  following ; — that  during  Caroline's  con- 
finement, the  defendant,  in  person,  frequently  called  on  said  Doctor 
Clark,  and  requested  him  to  go  and  see  his  girl  and  cure  her ; — 
that  not  far  from  the  time  she  died,  defendant  called  on  plaintifi^  for 
the  amount  of  their  account,  saying  be  wanted  to  lay  it  before  the 
town,  to  see  |f  they  would  not  assist  him.  All  the  charges  in  the 
account  accrued  for  the  services  above  mentioned. 

The  defendant  filed  his  exceptions — 

1.  That  said  Azariah  Waterman  was  in  no  way  bound  or  obli- 
gated in  law  to  support  or  provide  for  the  said  Caroline  Hubbard, 
and  that  the  said  Caroline,  if  living,  was  alone  accountable  for  the 
attendance  of  said  physicians. 


OF  THE  STATE  OF  VERMONT.  77 

3.  That  DO  sort  of  promise,  from  or  hj  the  said  Azariah,  was    ^y^^^^* 
proTed  before  said  auditors^  to  be  accountable  for  the  doctoring  the        ^83^' 
said  Candioe,  either  by  the  parties  or  any  indifferent  persons.         ciark  ik  Meigi 

3.  Because  it  dcJes  not  appear  by  said  report  of  the  auditors,    Waierman. 
that  the  said  Azariah  did  any  thing  more  than  call  on  the  said  Clark 

or  Meigs  to  visit  said  person,  then  sick  at  his  bouse,  as  a  common 
messenger  or  friend. 

4.  Because  it  does  not  appear  by  said  report,  but  to  the  contrary, 
that  said  Caroline  was  a  natural  or  adopted  child  of  said  Azariah, 
or  that  he  was  in  any  way  bound  to  support,  provide  for,  or  take 
care  of  ber,  after  she  arrived  at  the  age  of  eighteen  years. 

The  county  court  rendered  judgment  for  the  plaintiff,  and  de- 
fendant excepted. 

Savn/er  and  Weeksy  for  the  defendant,  cited  2  Stark.  Ev.  part 
4,  p.  94 — ^note  Z,  citipg  Wenntdl  vs.  Adney.  2  do.  part  4,  p. 
82.  Peters.  Cond.  Rep,  196.  .  3  do.  270.  1  Stark.  870. 
New.  on  Con.  352. 

Mr.  Reed  contra. 

The  opinion  of  the  court  was  delivered  by 
Mattocks,  J. — ^The  question  is,  whether  the  facts  found  by  the 
auditors  will  in  law  justify  the  conclusion  they  came  to,  that  the 
defendant  was  liable  to  the  plaintiffi  for  their  services  as  physicians, 
m  attending  upon  Caroline  Hubbard,  then  resident  at  defendant's 
house.  If  it  was  the  intention  of  both  parties  that  the  defendant 
should  pay  the  bill,  then  it  would  be  a  contract  to  that  efiect.  The 
employment  or  request  to  attend  upon  the  patient  was  made  and 
often  repeated  by  the  defendant,  in  person.  Complaints  of  the 
inefficient  practice  of  one  of  the  plaintiffi,  and  an  exchange  for 
the  other,  like  a  man  acting  in  his  own  business,  and  at  last  a  vir- 
tual admission  that  it  was  hb  expectation  to  pay,  by  calling  for  the 
bill  to  lay  before  the  town,  "  to  see  if  they  would  not  assist  him ;" 
this  appears  like  an  original  employment  by  the  defendant;  and 
the  plaintiff's  making  the  charges  directly  against  him  is  evidence 
that  tbey  so  understood  it.  If  these  facts  were  such  as  it  would 
have  been  proper,  in  action  of  assumpsit,  to  have  left  to  the  jury, 
then  they  were  sufficient  for  the  auditors  to  act  upon.  The  other 
circumstances  b  the  case,  that  the  patient  had  been  brought  up  by 
the  defendant,  and  although  she  had  been  three  years  out  of  her 
time,  yet  continued  most  of  the  time  in  his  family,  and  ^'  in  his 
employ,  without  contract  or  accounting,"  renders  it  not  improbable 
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FmAVKfT!*,    (]}]|t  be  was  willing  to  render  her  all  needful  aid  in  time  of  sickness, 

1835.  '     and  that  his  intention  was  really  such  as  his  conduct  naturally  iodi- 

oUfkjkMoigB^j^^j^     It  is  true,  as  contended  by  defendant's  counsel,  and  as 

Waurman.    stated  by  Starkie,  ^*  that  a  master  is  not  liable  on  an  implied  assutnp- 
*  sit  to  pay  for  medical  attendance  on  his  servant."    Although  Lord 

Kenyon,  in  Learman  vs.  Castelly  I  Esp.  Rep.  270,  ruled  he  was, 
yet  it  had  before,  in  Newbury  vs.  WUUhire^  reported  in  2  I^p. 
739,  in  King's  Bench,  been  decided  otherwise ;  and  in  WennaU 
vs.  Adney,  3  B.  and  P.  247,  it  was  fully  so  settled ;  but  never,  it 
is  believed,  has  it  been  so  decided,  if  the  attendance  was  at  the 
request  of  the  master.  But  however  that  may  be,  we  do  not  put 
the  case  upon  the  ground  of  master  and  servant ;  but  there  being 
a  request  by  the  defendant,  in  his  own  name,  upon  the  credit  of 
which  the  services  were  rendered,  it  is  very  much  as  if  the  defend- 
ant had  directed  a  shop-keeper  to  deliver  her  goods ;  and  if  he  had 
not  added,  "  charge  them  to  me,"  or  "  I  will  pay  for  them,"  yet 
be  would  be  chargeable  with  what  was  delivered  in  consequence ; 
certainly,  if  by  any  subsequent  act  it  should  appear  that  he  expected 
to  pay  for  them.  There  seem  to  have  been  benevolence  and  kind 
intentions  in  the  defendant  towards  the  suffering  female  to  whom 
he  had  formerly  been  in  the  place  of  a  parent,  and  who  was  still 
an  inmate  of  his  family ;  and  he  should  now  meet  the  expenses 
jthose  good  feelings  have  occasioned  to  the  plaintifis ;  for  although 
«  ^their  practice  was  not  successful,  yet  the  result  was  quite  profes- 
sional. We  do  not  mean  by  this  determination  to  intimate,  that  a 
man  who,  by  himself  or  another,  happens  to  go  for  a  doctor  to  at- 
tend a  hired  man,  or  maid,  or  sister,  or  friend  in  his  house,  is  €S 
course  liable  to  pay  the  bill.  In  naany,  and  periiaps  most  of  these 
cases,  the  person  going  or  sending  might  be  regarded  as  a  mere 
""^'medium  of  intelligence  that  a  physbian  was  wanted;  but  where 
the  proof  in  the  case  is  sufficient,  as  we  think  it  was  in  this  case, 
to  authoriise  the  triers  to  find  that  the  defendant  intended,  and  gave 
the  plaintiffi  so  to  understand,  that  he  was  himself  the  employer, 
then  the  original  credit  was  given  to  him ;  then  he  is  liable  upon 
general  principles,  and  it  not  b^g  the  debt  of  another,  is  not  af- 
fected by  the  statute  of  frauds. 

Judgment  of  county  court  affirmed. 
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HOSACB  EwiNS  W.  l&JLkC  CaLBOUN.  Frawmliii, 

Jmrnary^ 


Number  fifteen,  section  first,  of  the  act  regulating  judicial  procoedingf ,  is  a  general  enact- 
ment, eompreheiidinf  all  caiei  whore  there  has  been  bail  put  in  before  the  nciion  ia  en- 
teied,  either  by  endorsing  the  writ,  qr  entering  bail  for  an  appettL 


18S6. 


Parol  evidence  is  admiaBiUe  to  tuiCain  an  Action  for  falnelj  luid  frauiulentty  representing 
a  person  of  sufficient  ability  to  pay  a  certain  amount. 

This  was  an  action  on  the  case,  and  the  plaintiff  declares^  that  on 
"the  14tbday  of  February,  A.  D.  1833,  at  Berkshire,  a  discouise 
was  had  between  the  plaintiff  and  one  Samuel  Calhoun,  jr.  and  the 
defendant,  of  and  concerning  the  plaintiff's  selling  to  the  said  Sam- 
uel Calhoun,  Jr.  a  certain  stud  horse,  of  which  the  plaintiff  was 
then  possessed,  of  the  value  of  two  hundred  dollars,  and  of  and 
concerning  the  said  Samuel's  purchasing  the  said  horse,  and  giving 
his  promissory  note  for  seventy  dollars,  in  part  payment  for  the 
seme^  payable  in  the  month  of  October  then  next.  And  the  plam- 
tiff  not  knowing  the  circumstances  of  the  said  Samuel,  and  whether 
he  was  of  ability  to  pay  the  said  sum,  declined  and  refused  to  trust 
the  said  Samuel  with  said  horse,  or  to  take  his  promissory  note 
therefor,  unless  he  could  be  assured  of  the  said  Samuel's  ability  to 
pay  said  sum.  And  the  defendant,  then  and  there,  well  knowing 
that  the  said  Samuel  was  not  of  sufficient  ability  to  pay  said  sum, 
and  was  wholly  insolvent,  and  well  knowing  that  the  said  Samuel 
never  intended  to  pay  said  sum,  but  to  cheat  him  out  of  it,  then 
and  there  falsely  and  fraudulently  affirpied  to  the  plaintiff  that  the 
said  Samuel  was  a  person*  of  interest,  and  of  sufficient  ability  to 
pay  the  said  sum,  and  that  the  plaintiff  need  not  be  afraid  to  give 
him  credit,  or  to  take  his  promissory  note,  payable  as  aforesaid. 
And  the  plaintiff  says,  that,  believing  and  trusting  in  the  said  false 
information  of  the  defendant,  be  did  then  and  there  give  part  credit 
to  the  said  Samuel  for  said  horse,  to  the  amount  of  seventy  dollars, 
and  took  his  promissory  note  of  that  date  for  the  payment  of  the 
same  in  the  month  of  October,  1832.  And  the  plaintiff  says,  that 
the  said  Samuel  was  then  wholly  insolvent,  which  the  defendant 
well  knew,  and  that  he  has  never  since  been  able  to  find  the  said 
Samuel,  who  absconded  and  left  the  country  immediately  after  the 
purchase  of  said  horse,  and  has  not  since  returned,  and  that  he  has 
wholly  lost  said  sum,  due  by  said  note." 

Plea,  general  issue. 

On  motion  of  the  plaintiff,  the  court  ordered  the  defendant  to 
furnish  additional  bail ;  to  which  decision  the  defendant  excepted. 

On  trial,  the  plaintiff  offered  to  prove  the  representation,  that 
Samuel  Calhoun,  jr.  was  good  and  trustworthy,  alleged  to  have 
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fJoMw"'   ^^^^  fn^de  by  the  defeodaDty  by  parol.    To  the  admission  of  this 

__  16^:.* OTidence  the  defendant  objected,  but  the  objection  was  overruled 

^]1'°*  and  the  evidence  admitted.  The  defendant  insbted  that  the  facts 
Calhoun,  alleged  by  plaintiff  in  bis  declaration  did  not  entitle  him  to  a  ver- 
dict against  defendant,  and  requested  the  court  to  charge  the  jury 
to  that  effect.  But  the  court  instructed  the  jury,  in  substance,  that 
the  plaintiff,  on  proof  of  the  allegations  in  his  declaration,  would 
-be  entitled  to  recover. 

To  the  aforesaid  decision  and  instruction  the  defendant  excepted. 
The  defendant  also  moved  an  arrest  of  judgment  for  the  msuffi- 
ciency  of  the  declaration,  which  was  overruled  by  the  court ;  to 
which  the  defendant  also  excepted. 
Exceptions  were  allowed  and  certified. 

iS.  and  A.  Brown  for  defendantt — ^The  order  of  the  county 
court  in  this  case,  requiring  the  defendant  to  fumbh  additional  bail, 
was  erroneous  and  oppressive ;  and  for  this  he  ought  to  have  a  new 
trial.— Stat.  71,  97,  125. 

2.  The  declaration  and  the  facts  in  the  case  do  not  authorize  the 
court  to  render  judgment  for  the  plaintiff.  [The  counsel  here 
cited  3  T.  R.  51,  which  was  decided  in  1789 — Eyer  et  al.  vs. 
Dunsfordy  1  East.  318,  decided  m  1801 — Haycroft  vs.  Creasy,  2 
East.  91,  decided  also  in  1801.] 

An  action  on  the  aUeged  grounds  of  the  declaration  is  an  inven- 
tion of  modem  times  to  elude  the  operation  of  the  statute  of  frauds. 
It  had  the  sanction  of  high  judicial  authority  for  a  short  period, 
but  it  has  been  finally  adjudged  otherwise,  and  an  act  of  ParUamenC 
has  at  length  settled  it  against  such  action. — Tap  et  aL  vs.  Lu,  3 
B.  and  P.  367,  decided  in  1803.  Wilk.  on  Lim.  121-63,  and 
authorities  there  referred  to. 

Hunt  and  Btardiley  contra, — ^Two  principal  questions  are  raised 
by  the  exceptions : 

1.  Whether  the  court  properly  admitted  paro7  evidence  to  prove 
the  representations  made  by  the  defendant  of  Samuel  Calhoun,  jr.'s 
solvency  or  trustworthiness. 

2.  Whether  the  court  erred  in  their  directions  to  the  jury. 
The  first  question  is  not  new.    It  has  been  thoroughly  examined 

in  England  and  in  this  country,  particularly  in  New  York ;  {Upton 
vs. ,  6  John.  181 ;)  and  so  far  as  our  investigation  of  author- 
ities has  gone,  they  uniformly  come  to  the  same  concludon.  The 
statute  of  fraudi,  in  causes  of  this  description,  has  no  application. 
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The  next  question  is,  whether  the  court  erred  in  in  their  instruc- 
tions to  the  jury.  This  part  of  the  question  naturally  divides  itself 
into  two  general  subjects  of  inquiry — 

1.  Whether  an  action  of  this  description  can  be  sustained  at  all. 

3.  Whether,  if  sustainable,  does  the  declaration  contain  sufficient 
allegations  to  entitle  the  plaintiff  to  recover. 

That  thb  action  is  well  founded  results  not  only  from  the  plain- 
est principles  of  common  justice,  but  is  established  by  a  series  of 
adjudications. — PasUy  vs.  Freeman^  3  T.  R.  51.  Eyer  et  ah  vs. 
Dunsford,  1  Ekist.  318.  Haycroft  vs.  Creasy ^  2  East.  92.  Up- 
ton vs.  VtUy  6  John.  181.  Bean  vs.  Beany  12  Mass.  Rep.  20. 
Patten  et  ah  vs. 17  Mass.  182. 

The  foundation  of  the  action  b,  fraud  and  deceit  in  the  defend- 
ant, and  damage  to  the  plaintiff;  and  when  these  two  concur,  the 
action  will  lie. 

The  main  question  in  these  cases  is,  whether  the  representation 
was  made  in  good  faith,  and  with  a  belief  of  the  tntfb  of  it ;  and 
if  the  jury,  to  whom  the  question  is  properly  submitted,  find  them 
m  the  negative,  fraud,  which  is  the  gist  of  the  action  as  a  matter  of 
law,  at  once  results,  and  determines  the  plaintiff^s  right  of  recovery ; 
and  this  the  jury  have  found  by  their  verdict. 

The  next  mquiry  is,  whether  the  present  declaration  contains  the 
necessary  averments.  It  is  sufficient,  we  apprehend,  substantially 
to  allege  that  the  representation  was  made  mala  fide — that  it  was 
false,  that  the  defendant  knew  it  to  be  false,  and  that,  relying  upon 
the  representation,  the  plabtiff  sustained  damage.  All  these  alle- 
gations are  contained  in  the  present  declaration. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — ^The  exceptions  present  several  questions,  which 
will  be  disposed  of  in  their  order. 

1 .  That  the  county  court,  on  motion  of  the  plaintiff,  ordered 
the  plaintiff  to  ilimish  additional  bail.  The  act  regulating  judicial 
proceedings,  section  45,  p.  71,  requires  the  plaintiff,  in  writs  of 
attachment,  to  give  security  by  way  of  recognizance  to  the  oppo- 
site party  for  costs,  and  provides  that,  pending  any  suit,  on  the 
suggestion  of  the  defendant  that  the  surety  or  recognizance  is  in- 
sufficient, the  court  may  otder  further  bail.  This  act  gave  the 
courts  no  authority  to  order  the  defendant  to  put  in  bail ;  but  an 
additional  act,  number  15,  p.  97,  section  1st,  after  mitigating  the 
liability  of  the  sheriff  as  to  bail,  in  certain  cases,  says,  '^  and  if  the 
plabtiff  sbaU,  pending  any  suit,  suggest  to  the  court  that  the  surety 
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^ywuSv*  ^'  sureties  are  insufficient  to  respond  the  judgment  that  may  be 

>885.       recovered  in  sud  action,  the  court  may,  in  their  discretion,  order 

^1°*       bail  ti>  be  put  in  sufficient  for  the  purposes  aforesaid,  by  such  time 

Calhoun,     gg  ^jjgy  sjjj^u  direct,  or  otherwise  order  judgment  as  by  default." 

This  clause,  although  inserted  in  the  same  section  which  speaks  of 

sheriff's  bail,  is  a  distinct  and  general  enactment,  and  comprehends 

all  cases  where  there  has  been  bail  put  in  before  the  action  has 

been  entered,  either  by  endorsing  the  writ,  or  entering  bail  for  an 

appeal  from  a  justice ;  and  so  it  has  been  construed,  and  bail  ordered 

in  such  cases  at  discretion.     This  decides  this  objection,  without 

stopping  to  inquire  whether,  if  it  were  otherwise,  we  could  reverse 

the  judgment  for  this  irregularity,  especially  after  the  order  has 

been  complied  with,  and  the  cause  proceeded  to  trial. 

2.  It  has  been  urged,  that  no  action  of  this  sort  should  be  sus- 
tained, that  the  attempt  is  a  modem  innovation  upon  the  common 
law,  and  in  fraud  of  the  very  statute  of  frauds,  and  has  lately  been 
abolished  by  act  of  parliament.  In  the  case  of  Pashy  vs.  JPree* 
man^  3  T.  R.  51,  which  was  very  like  this  case,  the  court  sustained 
the  action.  Gross,  J.,  having  led  with  an  opinion  for  the  defend- 
ant, the  other  judges  gave  full  and  separate  opinions  the  other  way, 
which,  especially  as  they  contain  some  very  good  discourse  upon 
the  interesting  subject  of  lying,  are  well  worth  the  further  perusal 
of  the  bar.  To  the  objection  there  taken,  that  the  action  was 
new,  Ashurst,  J.,  said  it  was  not  new  in  the  principle,  but  only  in 
the  instance ;  and  to  the  objection,  that  to  support  the  action  of 
deceit  not  only  one  party  must  lose  but  the  other  make,  he  says  it 
is  the  more  diabolical  to  lie  without  the  temptation  of  gain,  and  the 
gist  is  the  injury  done  to  the  plaintiff;  and  he  thought  that  one 
great  reason  why  actions  had  not  before  been  brought  against  those 
not  interested  in  the  fraud  was,  that  others  would  not  be  likely  to 
be  concerned  in  such  practice ;  and  it  may  be  added,  if  they  were 
interested,  it  would  in  most  cases  be  impossible  lo  prove  it.  That 
case  was,  we  think,  decided  upon  the  soundest  principles  of  justice 
and  common  honesty,  and  having  been'  followed  by  other  cases  in 
England  and  the  neighboring  states,  as  appears  by  the  cases  cited 
by  the  plaintiff's  counsel,  we  adopt  it  as  the  law  of  this  land,  and 
for  the  reasons  I  refer  to  the  case  in  the  Term  Reports.  They 
being  nearly  the  last  set  of  the  English  Reports  that  contain  any 
great  body  of  the  law,  are  in  almost  every  office.  If  this  action 
has  been  destroyed  by  an  act  of  Parliament,  it  only  shows,  that 
although  it  was  not  of  ancient  growth,  it  was  so  firmly  rooted  that 
it  required  that  powerful  engine  to  uplift  it.     If,  as  stated  by  coun- 
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sel^  (for  I  baye  not  seen  tbe  act,)  it  requires  the  fraudulent  repre- 
sentations to  be  in  writing,  it  is  singular,  and  it  would  seem  must  be 
intended  to  prevent  any  redress  in  those  cases.  That  the  evidence 
of  contracts  which  require  mutual  consent  should  be  required  to  be 
in  writing,  or  have  any  other  prescribed  formalities,  is  practicable  at 
least,  and  may  be  useful.  But  that  the  proof  of  facts  which  con- 
stitute fraud  or  crime  should  be  so  privileged,  would  exempt  most 
Ganders.  To  undertake  to  prevent  fraud  by  supposing  all  verbal 
communicati6ns  false,  would  destroy  all  confidence  in  business  and 
in  society.  Great  practices  of  perjury  may  have  required  this  act 
in  Ekigland,  but  merely  the  fear  of  it  here  should  not  prevent  us 
finom  acting  upon  the  great  principle  upon  which  the  action  is  found- 
ed, unless  our  legislature  also  interfere.  But  the  theory  of  the 
requirement  of  the  act,  unless  it  was  intended  to  expunge  all  rem- 
edy in  such  cases,  is  as  singular  as  to  require  swindling  or  crim, 
con.  to  be  proved  by  a  memorandum  m  writing. 

The  last  question  is,  the  motion  in  arrest  for  the  insufficiency  of 
the  declaration.  This  is  little  else  than  the  same  question  in  an- 
other form,  whether  this  action  can  be  sustained,  as  the  declaration 
certainly  contains  all  the  essential  facts  and  averments  of  that  in 
3  T.  R.,  which  was  holden  good,  and  no  technical  defects  have 
been  named  or  seen  that  would  have  made  it  defective  even  before 

verdict. 

Judgment  of  county  court  affirmed. 


Fbamkliii 
January 
18S5. 

Ewinf 

Vf. 

Calhoun. 


James  Farnsworth  vs.  Jason  C.  Pierce. 

The  eooTiy  upon  the  application  of  one  party,  and  without  the  content  of  the  other,  will . 
iMue  a  dedhmu  poteatatem  to  take  testimony  in  a  foreign  jurisdiction. 

This  was  an  action  of  assumpsit,  in  two  counts,  to  which  the 
defendant  plead  the  general  issue. 

It  came  here  from  the  county  court  upon  a  bill  of  exceptions 
taken  upon  the  trial  before  the  jury,  by  the  defendants,  to  the  ad- 
mission of  depositions  taken  in  Canada,  by  commissioners,  under  a 
deditnus  potestatem,  granted  on  application  of  the  plaintiff,  to  which 
it  did  not  appear  that  the  defendant  had  ever  given  his  assent. 
Other  exceptions  were  taken,  but  on  trial  here  were  abandoned. 

iSinaUey  Sf  Adams  for  defendant. — ^The  county  court  could  not, 
on  the  application  of  the  plaintiff,  legally  issue  a  deditnus  potesiatem 


FmAirxi.111, 
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^Janu^'^'   to  take  the  testimoDy  of  witnesses  in  Canada,  without  the  consent 
"«5?'     of  the  defendant.—!  Stark.  Ev.  276,  277.     1  Arch.  Prac.  153, 
154.     Stevens  vs.  Crichtan,  2  East.  Rep.  256.     Taylor  vs.  Hie 
Pierce.      Royal  Esochonge  hisurance  Company,  8  East.  329.     CktUiand  vs. 
Vavghan,  1  B.  and  P.  20»-10. 

In  this  case>  such  consent  is  wanting ;  therefore  the  depositions 
oflbred  by  the  plaintiff  were  improperiy  admitted. 

Hunt  and  Beardsley  contra. — ^The  first  question  4)resented  by 
the  exceptions  is,  whether  the  court  properly  admitted  the  depo- 
sitions of  John  Taylor  and  others. 

In  the  absence  of  any  statute  regulation  on  the  subject,  the 
plaintiff  insists  that  the  court,  ex  officio^  have  the  power  to  pre- 
scribe forms  and  regulations  in  the  procurement  of  testimony  ne- 
cessary in  the  proper  administration  of  justice.  Courts  in  England 
have  in  some  instances  exercised  it,  and  for  a  long  time  it  has  been 
(be  common  practice  of  our  courts. 

Without  the  exercise  of  this  power  by  our  courts,  there  must 
be  in  many  cases  a  total  failure  of  justice  for  the  want  of  testimony 
of  witnesses,  where  attendance  could  not,  by  any  legal  process,  be 
compelled. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — ^The  only  question  which  has  been  argued  in 
this  case  is,  whether  the  county  court  has  power,  on  the  applica- 
tion of  one  party,  to  issue  a  dedimus  potestatem  to  take  testimony 
in  a  foreign  country,  without  the  consent  of  the  adverse  party. 
The  other  exception  taken  at  the  trial  is  abandoned.  As  the  case 
does  not  say  whether  the  commission  to  take  testimony  was  issued 
witli  or  without  consent,  perhaps  we  might  be  justified  in  presum- 
ing consent.  But  as  the  main  question  is  of  some  practical  impor- 
tance, and  has  not  been  directly  decided  by  this  court,  we  do  not 
presume  consent,  but  decide  the  question  submitted. 

In  England,  a  party  in  a  suit  at  law  can  obtain  a  commission  by 
applying  to  the  court  of  chancery,  without  the  consent  of  his  ad- 
versary. But  in  the  courts  of  law,  unless  the  opposite  party  con- 
sents, none  are  granted. — 1  Chit.  276,  and  note.  The  reason  of 
this  difference  is  not  stated,  but  probably  it  is  because  all  writs 
originally  issued  from  the  chancery,  and  common  law  courts  have 
not,  as  yet,  in  this  instance,  presumed  to  interfere.  But  as  the 
expense  of  the  commission,  in  chancery,  is  borne  by  the  applicant, 
so  at  law,  when  consent  is  given,  it  is  ordered  in  the  same  way ; 
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for  otherwise,  conseDt  would  never  be  obtained.    This  obliges  the    Fkavklin, 

®  January^ 

prevailing  party  to  lose  the  expense  of  obtunbg  his  necessary  tes-  1835. 
timony,  which  the  courts  regret^  but  do  not  avoid,  lest  it  drive  the  ^"»JJ|]'^'*^ 
applicant  into  chancery,  which  would  be  far  more  expensive.  P>orce. 
They  also  endeavor  to  force  the  adverse  party  to  consent,  but,  it 
seems,  with  litde  effect,  in  many  cases.  Some  authors  say,  the 
court  will  put  off  the  trial  until  the  other  party  will  consent.  That 
may  do  where  the  defendant  applies,  but  if  the  plaintiff  desires  the 
ccNnmission,  to  put  off  the  trial  to  punbh  the  defendant  would  be 
like  reprieving  a  criminal,  unless  he  would  consent  to  be  executed. 
But  Starkie  says,  '<  The  court  will  put  off  the  trial  at  the  instance 
of  the  defendant,  if  the  plaintiff  will  not  consent ;  and  if  the  de- 
fendant refiise,  the  court  will  not  give  him  judgment,  as  in  case  of 
a  non-suit."  What  wiU  they  do  ?  Not  continue,  not  try,  not  non- 
suit !  This  must  be  what  is  meant  by  hanging  up  a  case.  Yet; 
though  this  practice  of  the  English  courts,  of  requiring  consent, 
seems  unnecessary,  it  may  be  tolerable  there  oa  that  island,  where  ' 
foreign  jurisdictions  do  not  come  to  suitors'  thresholds,  and  where 
the  court  of  chancery  is  always  open.  But  here,  where  we  are 
separated  on  most  sides  from  other  jurisdictions  by  only  a  mathe- 
matical line,  and  witnesses  are  daily  floating  away  by  the  tide  of 
emigration,  and  our  court  of  chancery  is  seldom  open,  to  deny  the 
right,  or  to  embarrass  it  with  useless  and  unreasonable  conditions, 
would  in  some  cases  prevent  justice,  and  in  many  make  expensive 
delays.  But  it  is  said  that  letters  rogatory  may  be  issued,  and  the 
courts  of  other  countries  may  deign  to  take  the  testimony  for  us. 
But  why  obtest  foreign  tribunals  to  do  that  for  us  that  we  can 
better  do  for  ourselves,  by  appointing  a  competent  individual. 

It  has  also  been  objected,  as  a  reason  against  the  power  to  jssue 
the  commission,  that  the  witnesses  would  not  be  liable  to  indict- 
ment for  perjury.  This  was  intimated  by  the  court  in  Calliand 
vs.  VaughaUy  1  B.  and  P.  210 ;  but  it  was  on  the  ground  that  the 
commission  would  be  illegal  without  consent.  There  is  no  intima- 
tion given,  that  if  the  commission  was  legal,  the  deponents  would 
not  be  liable  ;  and  if  we  hold  that  the  commission  legally  issued 
for  one  purpose,  it  would  follow  that  it  was  legal  fqr  all  purposes. 

As  to  other  objections  to  a  conviction,  they  would  be  the  same 
with  consent  as  without.  Nor  would  the  legislature,  if  they  passed 
an  act  be  likely  to  do'  more  than  to  expressly  authorize  the  courts 
to  issue  commissions ;  still  leaving  the  other  questions  to  be  mooted 
before  the  courts  here  or  abroad,  where  the  indictment  may  be 
•found.     And  it  may  be  sufficient  on  this  point  to  say,  that  it  must 
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FsAHKLin,    \^  ^Q  understanding  of  the  judges  and  chancelloxs  of  England  that 
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Faniiworth 

nf. 

Piwce. 


the  party  offending  may  be  punished  somewhere,  or  the  practice 
would  not  be  continued  there.  To  issue  these  commissions  in  any 
case,  or  to  refuse  them  in  all  cas^s,  here,  is  more  than  b  or  can  be 
contended  for.  So  that  the  question  comes  to  this,  may  not  our 
courts,  which  are  entrusted  with  the  general  power  of  administering 
justice,  adopt  the  salutary  usaage  of  the  common  law  courts,  drop- 
ping as  it  were  the  proviso,  which  conflicts  with  the  enacting  clause. 
We  do  many  thbgs  here  directly,  that  in  England  are  done  by 
useless  circuity,  mostly  indeed  by  legislative  provisions.  But  we 
think  it  will  not  be  overstepping  the  bounds  of  judicial  modesty  to 
make  the  correction  in  this  point  by  our  own  inherent  authority. 
It  is  believed  that  the  practice  in  this  state  has  been  pretty  general, 
if  not  universal,  to  issue  these  commissions,  and  that  without  con- 
sent being  asked  or  required ;  and  this,  probably,  is  the  reason  why 
tbia  power  is  given  by  the  third  section  of  the  probate  act  to  that 
court ;  it  being  supposed  that  the  superior  courts  already  had  and 
exeiciscd  the  power,  but  to  a  court  of  particular  jurisdiction  it  was 
needful  to  confer  it.  Usage  alone,  this  being  rather  a  matter  of 
practice,  might  be  a  sufficient  ground  for  us  to  decnde  as  we  do, 
that  the  dedimus  p^testaiem  was  legally  issued,  although  without 
consent ;  and  therefore  the  testimony  taken  under  it  was  properly 
admitted. 

Judgment  affirmed. 


FllA!VKLIIt, 

Januarfft 
1836. 


Thomas  H.  Camfbell  vs,  Elias  Patterson. 

A  writ  of  error  does  not  lie  to  correct  a  misprison  of  the  clerk,  in  entering  up  judgment  for 
too  large  a  lum,  but  the  remedy  is  by  application  to  the  court  in  which  tiie  record  is,  to 
amend  it. 

Error  to  the  county  court  for  the  county  of  Franklin^.  This 
writ  was  brought  to  reverse  the  judgment  of  the  county  court,  in 
the  suit  Elias  Patterson  vs.  Thomas  H.  Campbell,  at  their  Sep- 
tember term,  A.  D.  1833. 

It  appeared  upon  inspection  of  the  record,  that  the  original  suit 
was  upon  a  promissory  note,  dated  February  S6,  1816,  alleged  to 
have  been  made  at  Cambridge  in  this  state,  for  the  sum  of  $739  87, 
and  made  payable  in  thirty  days  with  interest.  The  judgment  of 
the  county  court,  upon  nil  decit,  was  for  the  sum  of  $1693  68, 
damages  and  costs.     Upon  a  computation  it  was  found,  that  the 
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amount  of  the  note,  including  interest  at  six  per  cent.,  to  the  date  ^^^m'^i") 
of  the  judgment,  was  only  $1519  93.     The  error  relied  on  was        1936. 

the  rendering  judgment  for  the  excess,  being  the  sum  of  $173  75,  ^■™p'*«^* 

over  and  above  the  amount  of  the  note.  Patierron. 

Aldis  for  the  plaintiff  in  error. — ^The  judgment  upon  which 
this  writ  IS  founded  was  rendered  by  the  county  court  at  their  Sep- 
tember tdrm,  1833«  The  original  action  was  assumpsit  upon  a 
promissory  note,  executed  by  Campbell  to  the  defendant  and  one 
Asa  Gardner.  The  note  was  dated,  Cambridge,  (Vt.)  26th  Feb- 
ruary, 1816,  and  was  for  the  sum  of  $739  87,  and  payable  in 
thirty  days  from  date,  with  interest. 

The  county  court  rendered  judgment  for  the  then  plaintiff,  Pat- 
terson, for  the  sum  of  $1693  68  damages. 

The  sum  of  $739  87,  with  interest  on  the  same  at  six  per  cent 
from  the  date  of  the  note  to  the  last  day  of  the  term  at  which 
judgment  was  rendered,  only  amounts  to  $  1 5 1 9  93 ;  and  no  larger 
sum  for  damages  than  $1519  93  ought  to  have  been  given. 

1 .  The  place  where  the  note  is  dated  must  be  taken  to  be  the 
place  where  the  contract  was  made,  and  the  law  of  the  place 
where  the  contract  is  made  determines  the  rate  of  interest,  unless 
it  appears  from  the  express  terms  or  the  nature  of  the  contract, 
that  the  parties  had  reference  to  the  laws  of  some  other  place. — 
2  Kent's  Com.  460. 

In  the  present  case  there  is  nothing  to  show  that  the  parties  had 
reference  to  the  laws  of  any  other  state  than  Vermont.  It  does 
not  appear  but  that  both  parties  lived  in  this  state  when  the  con- 
tract was  made,  and  no  foreign  place  is  set  for  payment. 

2.  Admitting  the  residence  of  the  defendant  to  have  been  in 
New  York  when  the  contract  was  made,  yet  mere  residence  in  a 
foreign  state  has  never  been  held  a  circumstance  sufficient  to  de- 
termine the  construction  of  the  contract  according  to  such  foreign 
law. 

The  rule  of  law  is,  that  the  law  of  the  place  where  the  contract 
is  made  governs  its  construction,  unless  the  transaction  is  entered 
into  with  a  view  to  the  law  of  some  other  country. — Burrows,  1077, 
Robinson  vs.  Bland, 

But  the  doctrine  cooteoded  for  would  change  the  principle  to 
this,  viz :  that  the  law  of  the  pbce  where  the  creditor  resides  gov- 
erns the  construction,  &ic.  The  maxim,  that  '*  personal  actions 
follow  the  person  of  the  creditor,"  means  nothing  more  than  that 
such  contracts  may  be  enforced  in  any  country  which  the  creditor 
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Fkahklih,    iQuy  choose,  and  that  the  debtor,  to  make  a  tender,  must  go  to  the 
'M6. '     creditor. — 13  Mass.  Rep.  1   and  6,  BUmchard  vs.  RutieU.     1 
Campbell     c^^en,  ShcrriU  vs.  Hopkins. 

Paiterion.  Suppose  the  payees  of  this  note  bad  endorsed  it  to  a  third  per- 
son. To  whom  and  at  what  place  should  the  note  have  been  pre- 
sented for  payment  or  protest,  so  as  to  hold  the  endorsers  liable  ? 
At  the  place  of  payment,  which  is  the  residence  of  the  maker. — 
Bay  ley  on  Bills,  196,  and  cases  there  cited.  2  Pet.  Cond.  Rep. 
351. 

3.  As  foreign  laws  are  admitted  by  other  states  only  ex  coviiita^e, 
the  court  will  exercise  a  discretion  in  regard  to  them ;  and  when, 
as  in  this  case,  th^y  contravene  the  policy  of  our  state,  and  operate 
to  the  injury  of  our  citizens,  they  ought  not  to  be  sanctioned. 

4.  But  even  at  seven  per  cent.,  the  interest  and  Sum  make  only 
$  1649  95 ;  while  the  judgment  rendered  is  $  1693  68. 

A  remittitur  damna  can  only  be  entered  by  leave  and  direction 
of  court.  A  judgment  cannot  be  corrected  or  altered  by  a  party. 
If  parties  had  the  right  to  correct  mistakes  in  the  judgments  of 
courts,  according  to  their  own  notions  of  right,  records  would  soon 
cease  to  be  the  highest  kind  of  evidence. 

SmalJey  and  Adams  for  defendant  in  error. — 1.  What  damages 
was  the  defendant  in  error  entitled  to  recover  on  the  declaration  in 
the  court  below  ? 

This  question  must  be  determined  by  the  facts  which  the  plain- 
tiff below  was  entitled  to  give  in  evidence  in  support  of  his  decla- 
ration. 

Under  this  declaration  he  could  have  given  in  evidence  a  note 
made  in  China,  and  payable  there. 

In  declaring  on  a  foreign  bill  or  note,  it  may  be  stated  to  have 
been  made  at  any  place  in  England,  and  this  would  be  no  variance, 
per  Lord  EUlenborough  in  Houriet  vs.  Morris)  3  Camp.  Rep.  303. 
Bayley  on  Bills,  268. 

The  place  of  payment  could  not  be  stated  in  the  declaration, 
unless  the  place  of  payment  was  specified  in  the  note  declared  on. 
Bayley  on  Bills,  272.  Exon  vs.  Russell,  4  Maul  and  Selwya, 
505. 

The  damages  which  the  plaintiff  below  would  be  entitled  to  re- 
cover must  be  governed  by  the  law  of  the  place  where  the  con- 
tract was  to  have  been  executed.  Robinson  vs.  Bland,  8  Burr. 
1077.  Royce  and  Henry  vs.  Edwards,  4  Pet.  Rep.  123.  Fan- 
ning  vs.  Ckmsequa,  17  John.  Rep.  519.     Consequa  vs.  Williams, 
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1  Pet.  C.  C.  Rep.  225.    2  Cond.  Rep.  353.    SherrUlys.  Hop-    ^JH;,"*"''» 
kinsy  1  Cow.    107-8.     Tlumipson  vs.  Ketcham,  8  John.  Rep.       IsSS?* 
146.     ScofitU  and  Taylor  vs.  Day  and  Oilston,  20  John.  Rep.     ^ampWi 
102.     See  6  Cond.  Rep.  where  all  the  cases  are  noted.  Paiterton. 

2.  If  there  was  error  in  the  computation  of  damages,  it  is  aided 
by  the  remittitur  entered  by  the  defendant  in  error  on  the  record 
below.— 2  Arch.  P.  242.     Packwood  vs.  Wright y  1  H.  B.  643. 

The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — ^Tbe  error  alleged  in  this  case  is,  that  the  county 
court  rendered  judgment  for  more  than  the  amount  due  upon  the 
note.  If  this  be  so,  it  probably  originated  in  the  misprison  of  the 
clei^  in  entering  up  judgment  in  the  case,  and  admits  of  an  easy 
remedy  by  application  to  that  court  to  correct  its  records, — ^a  power 
which  every  court  possesses  and  exercises  in  such  cases  in  a  sum- 
mary way.  A  writ  of  error  in  such  case  is  a  proceeding  not  to  be 
favored ;  and  It  becomes  a  question  of  some  practical  importance 
whether  it  lies  at  all. 

Errors  are  of  two  kinds,  viz :  errors  In  law,  and  errors  in  fact. 
Writs  for  error  in  fact  never  lie,  to  draw  into  controversy  any  mat- 
ter of  fact  litigated  in  the  original  suit,  or  which  was  put  in  issue 
by  the  pleadings*  Error  in  law  lies,  where  upon  the  facts  appa- 
rent of  record,  the  judgment  is  improper.  But  no  writ  of  error 
lies  to  re-examine  a  question  of  fact  depending  upon  the  evidence 
in  the  original  suit,  nor  to  i'e-examine  a  mixed  question  of  law  and 
feet.  Hence  where  the  point  depends  upon  evidence,  and  the 
inquiry  is  of  a  mixed  character,  a  bill  of  exceptions  is  necessary  to 
lay  the  foundation  for  a  writ  oT  error.  And  even  where  a  bill  of 
exceptions  is  allowed,  and  error  brought,  the  only  legitimate  sub- 
ject of  inquiry  concerns  the  correctness  of  the  legal  rules  adopted, 
and  the  accurate  application  of  them  to  the  facts  stated  in  the  rec- 
ord. Even  here,  no  evidence  is  received,  nor  inquiry  allowed, 
upon  evidence  extraneous  of  the  record,  nor  as  to  the  sufficiency 
of  evidence  to  establish  any  fact,  except  so  far  as  the  legal  tend- 
ency of  the  evidence  is  involved,  or  its  sufficiency  may  be  deter- 
mined by  abstract  rules. 

In  this  case  the  error  assigned  is  technically  an  trror  in  laWy  and 
the  question  is,  whether  it  is  apparent  upon  the  record  before  lis, 
that  the  court  below  ought  to  have  rendered  a  different  judgment. 

So  far  as  the  facts  are  conclusively  determined  by  the  pleadings 
in  the  case,  they  are  to  be  taken  as  the  basis  of  our  decision,  but 
so  far  as  they  depend  upon  evidence,  which  might  have  been  the 

12 
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Fmanelir,   subject  of  discussion  in  the  court  below,  every  presumption  is  to  be 
18S5.  *     made  in  favor  of  the  judgment  of  that  court  which  is  not  positively 
Cunpbeii     inconsistent  with  the  record.     So  far  *as  by  the  rules  of  law  the 
Pau«reon.     facts  must  havo  been  proved  precisely  as  alleged,  to  that  extent 
they  are  to  be  taken  as  having  been  so  proved  ;  but  where  the 
proof  may  legally  vary  from  the  declaration,  they  are  to  be  pre- 
sumed to  have  so  varied,  if  it  be  necessary  to  support  the  judg* 
ment. 

Whether,  then,  error  lies  for  rendering  judgment  for  a  di&rent 
sum  from  that  declared  for,  depends  upon  circumstances.  If  it 
appear,  that  the  judgment  was  for  a  greater  sum  than  the  party 
would,  in  any  event,  and  upon  any  supposable  state  of  evidence, 
be  entitled  to,  the  judgment  is  doubtless  erroneous.  So,  anciently, 
where  the  action  was  for  a  debt  in  numtro^  while  the  rule  obtained 
that  the  pldntiff  could  recover  only  for  the  precise  sum  declared 
for^  a  recovery  for  any  other  sum  was  erroneous,  and  this  although 
he  declared  for  a  greater  sum  than  he  is  entitled  to.  Duppa  Exor 
vs.  Mayoy  1  Saund.  281.  It  is  undoubtedly  true,  at  this  day,  that 
the  plaintiff  cannot  recover  except  secundum  allegata  et  probata^ 
and  if  the  recovery  exceeds  the  amount  declared  for,  it  is  errone- 
ous unless  cured  by  a  remittitur.  But  so  far  as  the  amount  of 
damages  is  uncertain,  depending  upon  evidence  to  be  exhibited  to 
the  triers,  it  is  very  certain  that  their  finding  is  conclusive  and  can- 
not be  re-examined  by  writ  of  error.  It  would  be  repugnant  to 
the  nature  of  a  writ  of  error,  and  utterly  inconsistent  with  the  pro- 
ceeding upon  it,  to  sustain  it,  upon  a  suggestion  that  the  jury  have 
erred  in  the  computation  of  damages.  Such  a  proceeding  would 
necessarily  lead  to  the  re-examination  of  evidence,  and  overleap 
at  once  the  wide  distinction  between  proceedings  in  error  and  pro- 
ceedings upon  appeal. 

The  question  then  is,  whether  in  this  case  the  judgment  is  in- 
consistent with  the  declaration,  or  in  other  words  whether  there  be 
any  supposable  state  of  evidence,  admissable  under  this  declara- 
tion, which  would  warrant  the  recovery. 

The  note  in  question  is  described  as  having  been  made  at  Cam- 
bridge in  this  state.  It  was  not  however  necessary  to  prove  a  note 
executed  at  that  place,  but  a  note  made  elsewhere,  even  in  another 
jurisdiction,  would  support  the  action. — Honriett  vs.  Morris,  3 
Camp.  304.  Bay.  on.B.  22,  305.  So  <^  the  court  will  not  take 
judicial  notice,  that  a  bill  was  drawn  abroad,  though  alleged  to  have 
beenmade  at  Dublin."  Keameyvs.KingfQB.&i  A.ZOl.  Sprowle 
vs.  Legge,  1  B.  &  C.  16.    Deybel's  case,  4  B.  &  A.  243. 
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The  note  in  question  may  be  intended  to  have  been  made  in 
New  York  where  the  payee  resides.  At  all  events,  we  cannot . 
judicially  know  that  it  was  not  so,  and  if  such^an  assumption  is 
necessary  to  sustain  the  judgment,  the  fact  may  well  be  presumed, 
as  proof  to  that  efBsct  was  consistent  with  the  declaration.  If  the 
note  were  executed  in  the  state  of  New  York,  then  the  legal  rate 
of  interest  in  that  state  must  be  allowed,  as  it  does  not  appear  to 
have  been  made  payable  elsewhere. 

But  it  is  insisted  that  the  judgment  is  too  large,  even  if  seven 
per  cent,  interest  is  allowed.  But  how  are  we  to  know  judicially 
what  b  the  legal  rate  of  interest  in  that  state  ?  Besides,  the  note 
may  have  been  executed  in  some  jurisdiction  where  a  higher  rate 
is  allowed.  In  short,  as  the  declaration  in  the  original  suit  admits 
of  evidence  which  would  warrant  the  finding,  and  as  there  is  noth- 
ing apparent  of  record  to  negative  the  supposition,  that  such  evi- 
dence was  exhibited,  it  follows  that  the  judgment  is  not,  upon  the 
face  of  the  record,  necessarily  and  conclusively  wrong. 

We  do  not  admit,  that  we  may  be  required  upon  this  proceed- 
mg  to  re-examine  the  computation  of  a  jury,  or  to  correct  a  mis- 
prison of  the  clerk  in  the  court  below.  If  we  admit  such  a  prac- 
tice, we  may  foe  required  upon  a  writ  of  error  to  do  it  in  any  case, 
and  even  to  reverse  a  judgment  for  some  trivial  error,  occurring  in 
some  nice  calculation  of  principal  aind  interest,  growing  out  of  nu- 
merous endorsements.  And  in  such  a  case,  we  can  make  no  dis- 
tinction in  principle,  between  this  case  and  one,  where  owing  to 
payments,  the  amount  recovered,  although  less  than  the  original 
amount  of  the  note,  may  be  more  than  the  plaintiff  is  in  reality 
entitled  to. 

The  plaintiff  in  error  has  mistaken  his  remedy.     Instead  of  this 

process,  he  should  have  filed  his  bill  of  exceptions,  if  there  were 

in  reality  any  controversy  as  to  the  rate  of  interest,  and  brought 

before  this  court  the  &cts,  which  would  have  enabled  us  to  judge 

whether  the  court  below  acted  upon  any  erroneous  principle.     If 

th^e  has  been  a  mistake  through  the  misprison  of  the  clerk,  in 

computing  the  amount  of  the  note,  he  should  have  applied  to  the 

court  below  to  have  it  corrected.     That  court  might  either  correct 

the  error  directly,  or  grant  a  new  trial  ibr  a  new  assessment,  unless 

the  plaintiff  below  would  remit  the  excess.     Such  application  may 

he  made  even  now. 

Judgment  affirmed. 


FlTARXUB 

/snuaryi 
1836. 

Campbell 

V*. 

Paturaon. 
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Fraveliiv,  Administrator  of  Horace  Janes  vs.  James  Martin  and  Rus- 

Januaryy 
18S5.  SELL  S.  MaRCY. 


It  it  not  an  aviilablM  ground  of  exception,  that  the  county  court  aiimitted  parol  proof  <^  the 
contents  of  a  paper,  lupposed  to  be  lost,  upon  proof  of  lo8»,  which  ihia  court  might  deem 
unsatiffaetory. 

The  purchaser  of  personal  chattels,  at  a  sheriff's  sale,  is  not  affected  by  any  irregularity  or 
impropriety  in  the  officer's  proceedings,  but  the  officer  is  liable  therefor  to  the  party  in- 
jured* 

This  was  an  action  of  trespass,  for  taking  as  the  property  of 
Henry  N.  Janes  one  double  waggon,  one  single  sleigh,  one  double 
harness  and  ofie  single  harness. 

Plea,  not  guilty.  On  trial,  the  plaintiff,  to  show  title  to  the 
property  in  question,  offered  to  prore  by  parol  the  following  facts : 

That  Horace  Janes,  in  his  life-time,  took  out  an  execution  in  his 
favor  against  the  said  Henry  N.  Janes,  for  about  one  hundred  and 
thirty-seven  dollars,  signed  by  Jaqfies  Davis,  justice  of  the  peace, 
issued  on  a  judgment  by  confession  of  said  Henry  N. ; — that  said 
execution  was  delivered  to  one  of  these  defendants,  Russell  S.  Mar- 
cy,  constable  of  Montgomery; — ^that  said  Marcy  levied  said  exe- 
cution on  the  property  in  question,  together  with  a  considerable 
amount  of  other  property ; — that  he  posted  said  property  for  the 
space  of  fourteen  days,  and  that,  at  the  end  of  that  time,  he  sold 
the  same  at  auction  to  the  plaintiff's  agent,  he  being  the  only  bid- 
der. 

To  the  admission  of  this  evidence,  the  defendants  objected,  but 
the  court  admitted  the  evidence ;  the  judgment  being  first  proved 
by  production  of  the  original  note  and  confession,  and  said  Davis 
having  testified  that  execution  issued  thereon,  but  had  never  been 
returned  to  his  knowledge,  and  if  ever  returned,  could  not  be 
found. 

The  defendants,  on  their  part,  justified  the  taking  under  legal 
process  in  favor  of  Abel  Carter,  against  said  Henry  N.  Janes. 

The  defendants  also  further  proved  that  the  sale  of  said  property 
was  in  the  chamber  of  the  said  Henry  N.  Janes ;  that  no  part  of 
said  property  was  present,  it  being  in  the  shed,  yard  and  bam  of 
sud  Janes ;  that  the  only  persons  who  attended  the  sale  were,  the 
plaintiff's  agent,  one  Allis,  Henry  N.  Janes,  the  officer,  Marcy, 
and  one  Jeremiah  Janes ;  that  all  the  property  was  put  up  together 
and  struck  off  at  one  time  and  upon  one  bid  to  Allis,  he  being  the 
only  bidder,  and  the  agent  of  the  plaintiff,  expressly  directed  to 
bid  in  said  property  for  the  plaintiff;  that  the  property  sold  and 
bid  off  by  the  plaintiff's  agent  on  that  occasion,  at  a  fair  cash  val- 
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ue.  amoQnted  to  considerable  more  than  sufficient  to  satisfy  the    ^y*^'-^** 
execution.  iS3&. 

Upon  these  facts  the  defendants  requested  the  court  to  charge  "^^J^^^  ^^ 
the  jury  that  the  sale  was  illegal,  and  that  the  plaintiff  acquired  dOj^^^.^~-^^^ 
legal  title  to  said  property  as  against  a  bona  fide  creditor  under  the 
sale ;  but  the  court  refused  so  to  charge  the  jury,  and  in  substance 
instnicted  them,  that  it  was  necessary  the  property  should  have 
been  posted  in  some  public  place  in  the  town  at  least  fourteen  days 
befcHre  the  sale,  setting  forth  the  time  and  place  of  sale,  and  that 
the  sale  should  have  been  n^ade  in  good  faith,  and  without  any  de- 
sign in  the  officer,  or  con^rt  between  the  debtor  and  creditor,  to 
have  it  pass  to  the  creditor  at  an  under  value,  by  means  of  its  being 
put  up  together  and  not  in  parcels.  And  if  they  should  find  from 
the  evidence  that  it  was  thus  posted,  that  the  property  was  known 
to  the  persons  present  at  the  sale,  and  might  readily  have  been 
seen,  and  that  there  was  no  such  design  to  have  it  go  at  an  under 
value^  the  manner  in  which  the  sale  w^s  in  fact  made  did  not  ren- 
der it  illegal.  But  if  they  were  not  satisfied  in  favor  of  the  plain- 
tiff, upon  each  of  these  points,  the  defendants  should  recover. 

Verdict  and  judgment  for  plaintiff,  and  to  the  decisions  and 
charge  the  defendants  excepted.  Exceptions  allowed  and  passed 
to  the  supreme  court. 

Smith  and  Hoyt  for  plaintiff, — The  first  question  presented  by 
the  case  for  the  consideration  of  the  court  is,  whether  the  county 
court  erred  in  permitting  the  plaintiff  to  prove  by  parol  testimony 
the  loss  of  the  execution  and  officer's  return. 

It  would  seem  that  on  this  point  there  could  be  no  doubt,  inas- 
much as  it  appears  from  the  case  that  it  was  proved  that  the  exe- 
cution and  the  return  of  the  officer  were  either  lost  or  mislaid. 
The  case  then  clearly  comes  within  the  rule  of  law  which  provides 
that  the  contents  of  any  writing,  process  or  record,  which  is  lost, 
may  be  proved  by  parol  testimony. 

2.  Did  the  county  court  err  in  refusing  to  charge  the  jury  (as 
requested  by  the  defendants)  that  Horace  Janes  acquired  no  title 
to  the  property  in  question  under  and  by  virtue  of  the  aforesaid 
sale  at  auction,  as  against  a  bona  fide  creditor  of  Henry  N.  Janes, 
from  the  consideration  that  the  defendants  proved  on  the  trial,  that 
the  sale  was  made  in  the  wood-house  chamber  of  the  said  H.  N. 
Janes,  when  the  property  was  in  the  bam,  sheds  and  yards  adja- 
cent ;  that  the  only  persons  present  at  the  sale  were  the  plaintiff's 
agent,  one  Jeremiah  Janes  and  H.  F.  Janes ;  that  all  the  property 
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FsAVffLfv,  xvvis  Struck  off  at  one  time  and  upon  one  bid  to  the  plaintiff's 
19>5.  agent ;  and  that  the  property  sold  in  payment  of  said  execution 

^  jTn"'/  ^^  ^^  '"  f*^^  worth  more  than  the  amount  bid  by  the  agent- 

^    .  ^\^  Now  it  cannot  be  seriously  contended,  that  the  fects  shown  on 

Martin  &  Mure  V  ^  ' 

trial  by  the  defendants  rendered  the  sale  of  the  property  to  Horace 
Janes,  ipso  facto,  void.  It  was  proper  that  the  facts  prqved  by 
the  defendants  should  be  submitted  to  the  jury,  to  be  weighed  by 
them  in  making  a  decision,  whether  there  was  in  the  sale  and  pur- 
chase of  the  property  any  fraud  in  fact.  The  jury  have  had  all 
the  facts  under  consideration,  and  have  found  that  the  sale  was 
bona  fide,  . 

It  is  true,  that,  by  the  first  section  of  an  act  directing  the  levy- 
isg  and  serving  executions,  it  is  made  the  duty  of  the  officer  in  bis 
return  to  describe  particularly  the  goods  or  chattels  taken  and  sold, 
and  the  sum  for  which  each  article  is  struck  off.  But  what  if  the 
officer  does  not  in  his  return  set  forth  the  mim  at  which  eodi  ariu 
cle  was  sold,  does  such  neglect  render  the  sale  void,  so  as  to  defeat 
the  title  of  the  honest  purchaser  ?  Certainly  not.  If  there  is  any 
fraud  or  collusion  on  the  part  of  the  officer  in  the  sale  of  property, 
or  in  making  his  return,  a  full  and  adequate  remedy  is  given  against 
the  officer.  The  statute  makes  him  liable  to  pay  to  the  debtor 
treble  damages  for  the  sum  of  which  he  has  been  defrauded. 

Hunt  and  Beardsley  for  the  defendants.^-^-The  first  question 
presented  by  the  case  is,  whether  the  testimony  (^ered  by  the 
plaintiff  and  admitted  by  the  court  was  legal  and  proper  to  show  a 
valid  transfer  of  the  property  to  the  plaintiffi. 
«  In  order  for  the  plaintiff  to  recover,  it  is  indispensable  to  show 
by  proper  evidence  that  the  title  of  the  property  in  question  was 
legally  in  the  plaintiff's  intestate.  This,  we  insist,  cannot  in  the 
present  case  be  shown  by  parol. 

It  is  a  well  settled  principle  of  law,  that  the  best  evidence  of 
which  the  nature  of;the  case  is  susceptible  must  be  produced.  In 
the  present  case,  no  reason  is  furnished  why  the  execution  itself 
and  the  officer's  return,  or  a  certified  copy  of  the  record  thereof 
was  not  produced  ;  and  without  satisfactorily  accounting  for  the 
'  non-production  of  this  evidence,  which  is  the  legal  and  best  evi- 
dence, it  is  a  violation  of  the  long  established  and  very  satisfactory 
rule  of  evidence  to  supply  it  by  parol. 

We  ap()rehend  that  no  case  can  be  found  where  a  purchaser  at 
sheriff's  sale  has  ever  been  permitted  to  make  a  title  to  the  prop- 
erty purchased  by  parol  proof  of  the  issuing  of  the  execution  and 
all  the  subsequent  proceedings  thereon. 
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The  case  of  Bates  vs.  Carter  5  Vt.  Rep.  602,  might  at  the    F;a»««-'" 

m  *  .  •  '        o  January 

Dfst  view  seem  to  militate  against  this  ground.     But  it  will  be  no- |8S6.    _ 

tked  that  the  question  raised  in  that  case  was  not  whether  parol  ^  j^o"^  ^^ 
evidence  of  the  officer's  proceedings  was  admissible,  but  whether  MarUn'&Marc 
the  officer's  return  on  the  execution^  which  was  produced  in  evi- 
dence, WIS  sufficient  to  have  passed  the  legal  title  to  the  purchaser. 
We  are  not  disposed  to  war  with  the  ground  taken  by  the  court  id 
that  case.  It  may  be,  and  probably  is,  a  correct  determination, 
that  the  title  of  a  purchaser  at  a  AerifT's  sale  ought  not  to  depend 
upon  the  strict  legality  of  the  officer's  proceedings. 

The  question  in  this  case  is  not,  whether  the  officer's  proceed- 
ings were  all  legal,  (for  they  cannot  be  examined,)  but  the  ques- 
tion is,  whether  legal  or  illegal,  his  proceedings  can  all  be  shown 
by  parol. — fVUliams  vs.  Amory^  14  Mass.  Rep.  29.  Hammei 
vs.  Wymany  9  Mass.  Rep.  138.     Woodcock  vs.  Bementj  1  Cow. 

It  certainly  cannot  be  the  policy  of  our  law,  however  it  may  re- 
gard the  interest  of  purchasers,  to  permit  the  introduction  of  pa- 
rol evidence  in  all  cases  to  make  out  and  support  perfect  titles  to 
property  acquired  at  a  sheriff's  sale.  If  it  is  admissible  in  the 
present  case,  it  is  admissible  in  all  cases,  and  records  might  at  once 
be  dbpensed  with. 

2.  The  court  ought  to  have  charged  the  jury,  that  the  manner 
in  which  the  sale  was  made  was  illegal  and  inoperative  to  transfer 
a  legal  title,  or  at  least  that  it  furnished  evidence  of  a  fraudulent 
design  on  the  part  of  the  creditor  and  debtor  to  have  the  property 
pass  at  an  under  value. 

The  statute  requires  that  the  property  should  be  exposed,  and 
that  the  officer  should  return  on  the  execution  a  particular  descrip- 
ti(Hi  of  the  property  sold  and  the  sum  for  which  each  article  was 
struck  off. — Stat.  209. 

This  requisition  cannot  be  complied  with,  when  different  arti- 
cles are  put  up  at  the  same  time,  and  in 'one  lot  or  bunch  are^ 
struck  off  together.  In  these  particulars,  the  statute  regulations 
were  wholly  disregarded,  and  it  was  the  duty  of  the  court,  in  view 
of  the  facts,  to  have  instructed  the  jury  tliat  they  ought  to  regard 
ibe  manner  of  conducting  the  sale,  (all  the  parties  interested  being 
present,)  as  tending  to  prove,  and  from  it  they  were  at  liberty  to 
infer,  a  fraudulent  conduct  between  the  creditor  and  debtor  to  have 
the  property  struck  off  at  an  under  value. 


96  CASES  IN  THE  SUPREME  COURT 

Frahelin  ,     Tlie  opinioD  of  the  court  was  delivei^  by 
_   18S6.    _      PaELFS,  J. — ^That  the  execution,  if  to  be  found,  or  a  copy  duly 
zl^Kt*     authenticated, should  have  beea  produced, there  is  no  doubt.   But 
MariiB&Marcy  '^  app^afSy  in  tbis  case,  that  the  secondary  or  parol  proof  of  the 
existence  and  contents  of  the  paper  was  received  upon  proof  of  its 
loss.     Whether  the  proof  of  the  loss  was  sufficient  or  not,  it  is  not 
our  province  to  detennine.     It  was  a  matter  of  fiict  to  be  settled 
by  the  ^urt  below,  upon  such  evidence  as  was  satisfactory  to  them^ 
and  even  if  the  evidence  were  unsatisfactory  to  us,  it  would  fur- 
nish no  legitimate  ground  for  reversing  their  judgment.     It  is  not  a 
ground  of  error. 

The  evidence  as  to  the  proceeding  of  the  officer,  in  conducting 
the  sale,  was  doubtless  proper,  as  tending  to  show  the  sale  fraudu- 
lent and  mala  fide ;  but  of  this  proof,  the  defendants  had  the  full 
benefit,  in  the  manner  in  which  it  was  submitted  to  the  jury. 

Admitting  the  proceeding  of  the  officer  to  have  been  irregular^ 
yet  it  does  not  follow  that  the  sale  was  void.  If  there  be  any 
thing  improper  in  the  transaction,  it  consists  in  the  circumstance 
that  the  manner  of  sale  was  unfavorable  to  the  debtor,  as  tending 
to  dispose  of  the  property  at  a  reduced  price.  In  this  point  of 
view,  it  was  a  matter  which  concerns  the  debtor  alone,  and  for 
which  he  has  his  remedy  against  the  officer.  It  is  certainly  not 
competent  for  a  stranger  to  interfere  and  contest  the  title  of  the 
purchaser.  It  is  a  settled  rule,  that  the  sale  is  not  to  be  affected 
by  any  irregularity  or  impropriety  in  the  proceedings  of  the  officer. 
The  purchaser  is  not  supposed  to  be  cognizant  of  the  previous 
proceedings,  nor  can  he  be  affected  by  the  subsequent  acts  of  oth- 
ers. It  is  on  this  ground,  that  our  statute  gives  a  remedy  to  the 
debtor,  in  such  case,  against  the  officer. 

Judgment  of  county  court  affirmed. 
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John  W.  Martin  vs.  Joseph  Fairbanks.  FjASKLiir, 

January^ 


li  is  iIm  imy  of  a  jusiice  of  the  peace,  in  an  aotion  bf  book  account,  to  adjust  the  account  ' 
Dp  to  ihe  time  of  trial.    So  of  the  auditOM  in  an  appealed  ease. 

Am  article  d^vered  on  a  credit,  not  expired  at  the  commencement  of  tlie  suit,  may  never- 
thdeas  be  aBowsd,  if  the  credit  have  ezpiied  before  trial. 

Thb  was  an  action  of  book  account,  brought  by  appeal  to  the 
county  court,  and  referred  to  an  auditor,  who  made  the  following 
report,  viz : 

"  The  auditor  reports  a  balance  in  favor  of  the  plaintiff  of 
05  47. 

'^  Your  auditor  further  reports,  that  the  agreement  between  the 
parties  was,  that  the  defendant  was  to  let  the  plaintiff  have  towards 
his  services  charged  in  his  account,  during  their  performance,  grain 
and  ^oods,  such  as  the  plaintiff  might  want  and  call  for,  and  if  any 
thing  remained  due  to  plaintiff,  when  he  closed  his  work,  it  was 
agreed  to  be  paid  during  the  winter  next  following,  in  grain.  The 
defendant  did,  at  sundry  times,  let  the  plaintiff  have  grain  and 
other  articles,  for  which  he  regularly  charged  the  plaintiff  on  book ; 
but  the  defendant  did  not  let  theplaintiff  have,  nor  did  the  plaintiff 
call  for  articles  of  property  sufficient  to  balance  his  accounts  for  his 
services.  The  plaintiff  did  not  call  for  the  balance  due  him  from  the 
defendant  befor  ethis  suit  was  brought.  And  the  suit  was  brought  be- 
fore the  time  agreed  upon  for  the  payment  of  ihe  balance  of  plaintiff 's 
account  bad  elapsed.  Defendant  insisted  thatth  e  suit  was  prema- 
turely brought ;  but  the  auditor  decided  that,  inasmuch  as  the  time 
of  credit  had  expired,  anterior  to  the  audit,  it  became  his  duty  to 
aUow  the  plaintiff's  account  up  to  the  time  of  the  audit.  .The 
auditor  accordingly  allowed  the  accounts  of  both  plaintiff  and  de- 
fendant, as  charged,  disallowing  some  items  in  plaintiff's  account, 
not  established,  and  reducing  the  prices  of  several  articles  charged 
in  both  accounts.     All  which  is  respectfully  submitted. 

H.  R.  Beardslet,  Auditor J^ 

To  this  report  the  defendant  excepted,  upon  the  ground  that  the 
auditor  had  allowed  certain  charges  of  the  plaintiff,  which  had  not 
become  payable  at  the  commencement  of  the  suit.  The  excep- 
tion was  overruled  and  judgment  rendered  for  the  plaintiff  on  the 
report ;  to  which  decision  of  the  county  court  the  defendant  ex- 
cepted, and  the  case  came  into  this  court  upon  that  exception. 

Burt  for  defendant. 
Sevens  for  plaintiff. 

'  The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — This  action  was  brought  originally  before  a  justice 
of  the  peace,  and  carried  by  appeal   to  the  county  court,  where 

13 


1886. 
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FBAnuB,  judement  to  account  was  rendered  and  the  case  referred  to  an  au- 

1885.       ditor  to  examine  and  adjust  the  account.     It  is  objected  to  his  re- 

^S!T      P^^>  ^^^^  ^^  ^^  allowed  to  the  plaintiff  certain  charges,  which, 

Fairbtnki,    although  dua  at  the  commencement  of  the  action,  had  not  thea 

become  payable ;  the  term  of  credit  having  expired  before  the 

adjustment  by  the  auditor. 

If  we  consider  this  case  as  standing  upon  the  same  footing  as  an 
original  action  in  the  county  court,  there  can  be  no  doubt  that  the 
auditor  did  right  in  adjudicating  upon  contested  claims,  as  the  stat« 
ute  is  peremptory  that  the  auditor  shall  adjust  the  account  up  to 
the  time  of  making  his  report.  And  there  is  no  reason  why  he 
should  not  proceed  in  the  same  manner,  as  if  the  suit  had  been 
original  in  that  court,  unless  it  should  be  found,  that  the  action  in 
the  justice's  court  would  have  been  governed  by  different  rules. 

The  question  then  is,  ought  the  justice,  if  the  suit  had  rerosuned 
pending  in  his  court  up  to  the  time  when  the  charges  became  pay- 
able, to  have  allowed  the  charges,  or  should  he  have  ttumed  the 
parfy  round  to  a  new  suit  to  recover  them  ?  In  other  words,  is  it 
the  duty  of  a  justice  of  the  peace,  in  the  action  on  book,  to  adjust 
the  account  up  to  the  time  of  trial,  or  only  to  the  commencement 
of  the  action  ? 

There  is  no  statute  provision  on  this  point,  the  provision  above 
alluded  to  having  reference  only  to  auditors  appointed  by  the  higher 
courts.  The  action  of  account  at  common  law  has  this  peculiar 
feature,  that  it  is  not  essential  to  the  maintenance  of  it  that  the  de- 
fendant should  be  indebted  to  the  plaintiff.  Hence  the  only  avail- 
able defence,  in  the  first  stage  of  the  action,  is  such  as  goes  to 
shew  that  there  is  no  legal  ground  for  requiring  an  account.  Thus 
if  the  parties  are  found  to  be  partners,  or  the  defendant  the  bailiff 
and  receiver  of  the  plaintiff,  &c.,  as  the  case  may  be,  judgment 
quod  computet  passes  of  course ;  and  this  without  reference  to  the 
question  who  is  in  arrear.  The  adjustment  by  auditors  is  in  the 
nature  of  an  assessment  of  damages,  with  respect  to  which,  as  a 
general  rule  in  cases  of  contract,  the  damages  are  assessed  and  ad- 
justed up  to  the  time  of  trial.  Such  is  the  case  with  respect  to 
promissory  notes  and  other  evidences  of  debt,  and  it  is  only  in  cases 
where  a  future  action  may  be  sustained  for  other  and  Curtlier  dam- 
ages, that  a  different  rule  obtains.  Hence  in  account  at  common 
law  the  account  is  adjusted  up  to  the  time  of  trial.  The  same 
rule  holds  in  chancery,  when  an  aceount  is  to  be  taken,  whether  it 
be  as  between  partners,  or  in  case  of  trustees,  executors  or  others. 
There  is  the  most  manifest  reason  for  this.     In  all  cases  involving 
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an  account,  the  only  legitiinate  object  of  recovery  is,  the  balance,    g«/|W^"   . 

and  not  any  particular  itemi  or  items,  which  may  constitute  a  por*       1885. 

tion  of  the  account.  Besides,  there  would  be  a  palpable  impro-  Martin 
priety  in  rendering  judgment  upon  an  anterior  state  of  the  account,  Fairbanks. 
and  leaving  the  plaintiff  on  the  one  hand,  to  commence  a  new  ac- 
tion upon  a  subsequent  section  of  it,  or  driving  the  defendant,  on 
the  odier,  to  his  cross  action,  to  recover  a  counter  balance.  It  is 
true  that  a  judgment  at  common  law  cannot  be  prospective,  to  cover 
what  may  accrue  thereafter,  and  it  is  for  this  reason  probably  that 
the  common  law  action  of  account  has  fallen  into  disuse,  and  that 
resort  is  now  usually  had  to  chancery. 

The  rule  of  the  common  law  being  as  stated  above,  it  follows, 
that  the  statute  is  only  in  affirmance^of  that  law,  and  that  it  would 
have  been  the  duty  of  the  justice,  had  the  suit  been  ultimately  de- 
termined in  his  court,  to  adjust  the  account  up  to  the  time  of  trial. 
The  auditor  therefore  did  right  in  allowing  the  claim  in  question. 

If  it  be  objected  that  injustice  is  done  by  subjecting  the  party 
to  costs,  when  he  was  not  indebted  at  the  commencement  of  the 
suit,  it  may  be  answered,  that  this  is  the  necessary  result  of  the 
statute,  as  applied  to  the  more  important  actions  of  this  kind  which 
originate  in  the  higher  courts,  and  is  there  a  matter  of  common 
occurrence.  It  is  also  the  result  of  the  settled  rule  of  the  common 
law,  as  applicable  to  the  subject  of  accounting)  wherever  the  ac- 
count is  taken.  It  is  also  in  this  case  the  consequence  of  the  de- 
fendant's own  default,  for  if  he  had  tendered  the  grain,  when  it 
became  payable,  it  would  have  defeated  the  action. 

Judgment  aiSrmed. 
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FBAPKLiir,  Anson  Hull,  3d.  w.  Au«tin  Fulleb. 

January,  ' 

18S5. 

'"'~~'~'*~~'  Whero  tbeparticular9,in  tho  description  of  land  in  a  deed,  are  inconsistent  and  incongruous, 

the  couf  t  may  reject  a  part  and  give  effect  to  the  deed.    In  doing  this,  (hey  will  be  guided 
by  tbe  inlcni  of  tbe  i^artiest  as  gathered  from  the  de«<i. 

AUhoagh  a  mortgsfeo,  Mteing  in  ejectment,  matt  prove  bis  debc«  in  order  to  recoiMr,  yoi  a 
mortgagee  in  posiawon,  who  tues  a  stranger  in  trespass  or  case  for  a  nuisance,  need  not 
show  his  note  or  bond  secured  by  the  mortgage. 

In  such  action,  the  grantoi  of  the  plaintiff  b  a  competent  witness  for  himi  unless  the  title 
is  put  in  Issue  by  the  pleadinp. 

A  party,  taking,  possession  of  a  part  of  the  land  conveyed  by  his  deed,  is  in  legal  construc- 
tion in  possession  of  all  the  land  described.  But  it  is  necessary  that  the  dead  give  a 
definite  and  certain  extent  to  the  land,  otherwise  he  will  be  deemed  in  {lossossion  only  to 
the  extent  of  his  actual  possession. 

Whore  commissioners,  appointed  by  the  legislature,  to  re-survey  and  complete  an  allotment 
of  a  town,  alter  some  of  tho  original  lines,  and  the  parties  in  possession  subsequently 
convey  agreeably  to  the  corrected  lines,  this  is  sufiiciant  avideaoe  of  an  acqoiescenee, 
and  will  bind  the  parties  and  their  grantees. 

This  cause  came  from  the  court  below  upon  the  following  bill  of 
exceptions. 

This  was  an  action  on  the  case  for  flowing  certain  lands  in  Enos- 
burgh,  alleged  to  be  the  property  of  the  plaintiff,  to  wit,  part  of 
lot  No.  216,  by  means  of  a  dam  of  the  defendant,  erected  on  his 
own  premises.     Plea,  not  guilty. 

On  trial,  the  plaintiff  offered  in  support  of  the  issue  on  his  part, 

1.  A  deed  from  Eliphalet  Dickinson  to  himself,  dated  June  2, 
1833,  conveying  to  him  lot  No.  216  in  Enosburgh,  and  also  a  deed 
from  Hare  and  Lee  of  the  premises  to  Stephen  House,  dated  Nov. 
9,  1809,  (which  deed  was  a  deed  of  mortgage,)  and  an  assignment 
from  House  to  Dickenson,  28  March,  1810. 

2.  Evidence  tending  to  show,  that  previous  to  the  flowing  of  the 
land  complained  of,  viz.  in  the  year  1823,  or  spring  of  1824,  the 
plaintiff  was  in  possession  of  said  lot.  No.  216,  and  had  remained 
in  possession  thereof  ever  since ;  that  in  the  spring  or  summer  of 
1824,  and  whUe  the  plaintiff  was  in  possession,  the  defendant, 
being  in  possession  of  lot  No.  21,  adjoining  to  said  lot  216,  erected 
a  dam  on  said  lot  21,  across  a  certain  stream  which  flowed  over  or 
across  both  said  lots,  by  means  whereof  the  plaintiff's  lot  was  over- 
flowed, to  the  great  injury  of  the  land.  And  among  other  wit- 
nesses, the  plaintiff  offered  said  S.  House  as  a  witness  to  prove  his 
possession,  who  was  objected  to  by  the  defendant  as  interested  by 
reason  of  his  conveyance  to  said  Dickinson,  the  plaintiff's  grantor  ; 
but  the  objection  was  overruled  by  the  court  and  the  witness  ad- 
mitted. 
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The  plaintiff  baving  rested  his  case^  the  defendaDt^  in  order  to  ^j^'^'^* 

sboiir  a  right  in  himself  to  maintain  the  dam  in  question,  offered  in  18»«  * 

evidence'—  ^"'^* 

1.  Testimony  tending  to  prove,  that,  as  early  a»  the  year  1798,  ^^^^ 
one  Fasset  and  said  S.  House  were  jointly  in  possession  of  the  knd 

in  questioD,  viz.  lot  No.  21,  holding  as  tenants  in  common. 

2.  Sundry  deeds,  viz :  a  deed  from  ssdd  Fasset  to  Abiathar  Wal- 
do, dated  March  11,  1806 — a  deed  from  said  A.  Waldo  to  Gur- 
sham  Waldo,  dated  Sept.  19,  1818. 

3.  An  act  of  the  legislature  of  this  state,  passed  Oct.  29,  1810, 
appointing  commissioners  to  complete  the  division  of  the  town  of 
Enosbui^h,  &c.  together  with  the  record  or  return  made  by  said 
commissioners  of  their  doings. 

4.  A  deed  from  Gursham  Waldo  to  Daniel  Chilson  of  seventy 
acres  of  lot  No  21,  dated  Oct.  14,  1819— a  deed  from  Daniel 
Cbibon  to  the  defendant  of  the  same  land,  dated  June  13,  1822 — 
and  a  deed  from  Gursham  Waldo  to  the  defendant,  dated  July  2, 
A.  D.  1824. 

5.  The  defendant  further  offered  evidence  tending  to  prove, 
that  by  the  original  allotment  made  in  1796  of  Enosburgh,  lot  No. 
21  was  run  out  and  divided  from  lot  No.  20  in  said  .town  by  a  me- 
ridian line,  both  lots  being  parallelograms,  and  lying,  No.  20  on  the 
east  and  No.  21  on  the  west :— *that  when  the  commissioners  came 
to  act  under  the  act  of  the  legislature,  passed  in  Oct.  1810,  they 
le-surveyed  the  lots  as  far  as  the  east  line  of  lot  No.  21,  and  that 
No.  21  was  re-surveyed.  He  also  proved  by  the  surveyor  who 
nm  out  lot  No.  21,  under  the  commissioners,  that  he. began  at  the 
oorth-west  comer,  and  running  east  one  hundred  and  sixty  rods, 
made  his  comer  and  turned  first  south  and  then  west,  laying  out 
No.  21  in  a  different  shape  from  that  in  which  it  was  originally 
hid,  adding  five  acres  at  the  south-east  comer  for  a  mill-site; — that 
he  then  supposed  diat  the  measure  (one  hundred  and  sixty  rods) 
would  bring  him  to  the  original  line  run  in  1796,  by  him,  and  as 
far  as  the  line  between  No.  20  and  2h,  but  that,  upon  running  the 
Kne  in  1824,  he  discovered  that  lot  No.  21  was  originally  laid  out 
one  hundred  and  seventy  six  rods  in  length,  instead  of  one  hun- 
dred and  sixty  rods,  and  that  the  east  line- of  No.  21,  as  laid  out 
by  the  commissioners,  was  sixteen  rods  west  of  his  line  run  in 
1796.  And  the  defendant  further  offered  evidence  tending  to  show 
that  the  land  flowed  was  originally  a  part  of  lot  No.  21 . 

6.  It  also  appeared  that  bt  No.  216  was  not  laid  in  the  original 
allotment  of  said  town,  but  was  a  jn^cA,  made  subsequent  to  the 
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rBARXLur,   origiDal  allotment,  at  some  ume  previous  to  the  act  of  1810,  which 
>M^' '     was  sanctioned  by  said  conmiissioners  and  acquiesced  in  by  the 
^"'       proprietors,  and  had  been  occupied  accordingly ;  and  that  it  was  aa 
F«U0r.       iiregular  lot,  comprbing  a  part  of  original  lot  No.  20,  a  part  of 
original  lot  No.  21,  and  part  of  other  lots ;  and  that  the  bounda- 
ries of  No.  216  were  made  and  marked  by  visible  monuments, 
without  reference  to  original  lines. 

7.  The  defendant  also  offered  evidence  tending  to  prove  that  he 
look  possession  of  lot  No.  21,  under  his  deed  from  Chilson, 
as  early  as  the  year  1822,  and  has  continued  in  possession  to  the 
pr^ent  time.  The  defendant  also  offered  to  prove  by  said  Chil- 
son, that  as  early  as  the  year  1310,  he  was  in  possession  of  lot 
No.  21,  under  said  Waldo,  with  a  view  to  give  a  further  or  greater 
extent  to  lot  No.  21,  than  that  fixed  by  the  commissioners'  survey 
in  1812 ;  but  the  court  decided,  that  no  possession  of  Chilson 
previous  to  that  survey  would  avail  the  defendant,  unless  it  was 
followed  by  an  actual  possession  afterwards  of  the  land  in  question, 
by  the  defendant  or  his  grantors,  but  the  defendant  would  be  re- 
stricted to  the  limits  of  No.  21,  as  surveyed  by  the  commissioners^ 
unless  be  proved  an  actual  possession  since  of  lands  lying  out  of 
those  limits.  The  defendant  was  also  permitted  to  give  evidence 
that  he  or  his  grantors  had  flowed  the  land  in  question,  either  wholly 
or  in  part,  at  any  time  previous  to  the  [Jabtiff's  possession  of  lot 
No.  216. 

The  defendant  objected,  that  no  constructive  possession  could  be 
derived  to  the  plaintiff  through  his  deed  from  Dickinson,  inasmuch 
as  the  last  boundary  on  the  description  was  on  the  east  or  right 
bank  of  the  branch,  and  that  therefore  no  line  could  be  run  from 
that  to  the  &st  boundary  on  the  west  bank  of  the  same.  But  the 
court  decided,  and  so  instructed  the  jury,  that  when  there  is  an  in- 
congruity or  inconsnstency  in  the  description  in  a  deed,  a  part  may 
be  rejected,  if  a  sufficient  description  remiun ; — ^that  if  a  part  be 
impossible,  it  may  be  rejected,  and  if  the  description  be  inconsist- 
ent, that  part  should  be  rejected  which  goes  to  defeat  the  inten- 
tion of  the  parties,  as  apparent  on  the  hce  of  the  deed,  or  that 
part  which  would  defeat  the  deed  altogether — and  that  part  adopted 
which  gives  efiect  to  the  deed  ; — ^that  in  this  instance,  the  impofl- 
sibiUty  of  running  the  line  on  the  west  side  of  the  branch  would 
not  render  the  deed  void,  but  that  the  line  should  be  run  from  one 
point  to  the  other,  conforming  as  near  as  possible  to  the  words  of 
the  deed,  but  rejecting  the  expression,  ^'  on  the  west  side,"  &c. 
where  it  became .  indispensable ;— and  that,  in  the  opinion  of  the. 
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coait,  the  line  should  run  from  the  hst  iDonument  to  the  west  or 
left  bank,  near  the  bend  as  laid  down  in  the  plan,  and  thence  on  ^ 
the  west  side  of  the  boundary  first  mentioned; — and  that  the  plaintiff, 
if  in  possession  of  any  part  of  lot  No.  216,  under  his  deed,  would 
be  constructiYely  in  possession  of  the  whole,  unless  a  part  of  lot  No* 
216  wascoFered  by  the  commissioners'  survey  of  lot  No.  21. 

The  court  also  charged  the  jury,  that  the  defendant  did  not  ao- 
qoire  a  right,  by  virtue  of  any  of  the  deeds  offered  by  him,  to  flow 
any  land  other  than  what  was  contained  in  lot  No.  21,  as  surveyed 
by  the  commissioners ; — that  the  original  line  between  No.  20  and 
21,  as  run  m  1796,  was  immaterial,  provided  the  limits  of  No.  21 
were  designated  by  the  commissioners  by  any  visible  monuments ; — 
that  the  deed  from  Chilson  to  defendant  limited  him  to  lot  No.  21, 
and  that  it  therefore  became  unnecessary  to  inquire  what  rights 
Waldo  might  have  had  originally,  inasmuch  as  he  had  restricted  his 
deed  to  Chilson  to  No.  21 ; — and  further,  that  the  deed  from  Wal- 
do to  the  defendant  did  not  convey  to  the  defendant  any  further  or 
greater  right  than  he  possessed  before,  inasmuch  as  it  appeared  on 
the  ikce  of  the  deeds  that  Waldo,  Chilson,  and  defendant  had  ao- 

• 

quiesced  in  the  doings  of  the  commissioners,  and  indeed  held  under 
ihem ; — -that  they  were  to  be  regarded  as  having  sanctioned  the 
proceedings  of  the  commissioners  in  ascertaining  and  settling  the 
uncertain  boundaries  of  their  land,  and  as  having  waived  any  un- 
certain or  indefinite  claim  which  Waldo  might  have  previously 
had ; — that  Waldo  must  be  presumed  to  have  parted  with  all  his 
title  by  his  deed  to  Chilson  in  1819,  and  that,  of  course,  he  had 
no  further  interest  to  be  conveyed  to  the  defendant  by  his  deed  of 
July  2,  1824. 

The  court  further  charged  the  jury,  that  the  plaintiff  could  not 
jrecoTer,  unless  he  had  proved  that  the  land  flowed  was  a  part  of 
4ot  No.  216.  Nor  could  the  plaintiff  recover,  if  the  land  flowed 
was  a  part  of  No.  21 ,  as  surveyed  by  commissioners,  whether  a 
pact  of  No.  216  or  not. 

They  further  charged  the  jury,  that  the  right  to  flow  the  land  in 
question  might  be  appurtenant  to  lot  No.  21,  and  that  if  tbede- 
faidant  oir  his  grantors  had  actually  flowed  the  land  in  question  to 
any  extent  before  the  plaintiff  took  possession,  they  had  a  right  to 
flow  it  to  the  same  extent  afterwards ; — chat,  therefore,  if  the  de- 
fendant had  flowed  the  land  before,  to  the  full  extent  of  the  flowing 
since^  the  plaintiff  could  not  legally  recover.  But  if  the  defendant 
bad  flowed  ihe  land  since  the  plaintiff  took  possession  to  a  greater 
extent  than  it  vtras  flowed  before,  the  plaintiff  would  be  entitled  to 
receive  for  the  injury  sustained  by  the  excess. 
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Tbe  defendant  also  offered  the  testimony  of  a  surveyor,  stating 
that,  m  the  year  1809  he  run  out  the  lot  No.  216  for  said  House, 
and  that  he  run  the  same  according  to  the  description  of  the  plain- 
riff's  deed  from  E.  Dickinson,  except  that  he  did  not  run  the  last 
line,  to  wit,  from  the  last  monument  in  the  description  to  the  one 
started  from,  (the  hemlock  stump ;)  that  he  was  directed  by  House 
to  stop  at  the  end  of  the  "  twenty-eight  rods,"  as  he  wished  to 
leave  a  sufficient  space  for  a  mill-pond.  And  the  defendant,  in 
connexion  with  this,  offered  to  prove  that  the  termination  of  the 
**  twenty-eight  rods'*  was  at  the  edge  of  the  pond  as  raised  by  de- 
fendant's dam.  This  evidence  was  objected  to  by  the  plaintiff, 
and  rejected  by  the  court* 

The  defendant  also  pffered  a  plan  of  said  town,  proved  to  have 
been  inade  from  the  surveys  of  the  commissioners  in  1812,  to 
prove  that  tbe  east  line  of  No.  21  was  further  east  than  the  line 
run  by  the  commissioners  as  the  east  line,  which  plan  was  admitted 
and  may  be  referred  to  as  a  part  of  this  case.  But  the  court  in- 
structed the  jury,  that  if  the  commissioners,  by  their  survey,  fixed 
the  east  line  of  No.  21  further  west  than  the  line  run  in  1796, 
between  20  and  21,  that  the  actual  line  of  the  commissioners 
would  govern,  and  must  be  taken  to  be  the  line  between  these 
parties,  and  not  the  old  line  of  1796. 

To  the  several  decisions  above  mentioned  and  the  charge  afore- 
said, the  defendant  excepted.    Exceptions  allowed  and  certified. 

J.  Smith  for  defendant. 

Hunt  and  Beardsley  and  Smalley  and  Adams  for  plaintiff . 

The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — ^The  first  point,  in  the  natural  order  of  this  case, 
arises  out  of  the  proof  offered  by  the  plaintiff  of  his  tide  to  th^ 
land  in  question.  It  is  objected,  that  the  deed  from  Dickinson  to 
him  is  void  for  want  of  a  sufficient  description.  There  is  an  in- 
consistency in  the  description  of  the  land  conveyed,  in  this  partic- 
ular :  the  first  boundary  given,  or  the  starting  point,  is  on  the  south 
or  west  bank  of  the  stream,  on  which  the  defendant's  miUs  are 
located.  After  giving  several  courses  and  distances,  the  line  is 
brought  to  a  point  on  the  north  or  right  side  of 'the  stream,  and 
then  follows  this  expression,  *^  thence,  on  the  south  side  of  the 
branch  J  to  the  bounds  first  $nentioned.*^  The  two  termini  of  this 
last  line  being  on  opposite  sides  of  the  stream,  this  part  of  the  de- 
scription becomes  impossible ;  so  far,  at  least,  as  this,  the  line  can- 
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not  lie  ^^  uponike  South  side  of  the  broTich"  This  inconsisteDcy, 
it  is  argued,  vitiates  the  deed.  Upon  reference  to  the  deed,  it  is 
found,  that  this  difficulty  does  not  appear  upon  its  face,  but  is  dis* 
covered  by  tracing  the  courses  and  distances  upon  the  land.  The 
description  in  the  deed  is  well  enough,  but  the  difficulty  occurs  in 
its  application.  It  is  not,  therefore,  ambiguitas  patens y  but  a  la* 
tent  ambiguity,  which  may  well  be  cured  by  extraneous  proof.  It 
is  the  common  case,  of  a  want  of  perfect  correspondence,  in  the 
several  particulars  given  in  the  deed,  by  way  of  description. — 
Nothing  is  more  common  than  to  find,  upon  applying  the  descrip* 
tioD  in  a  deed  to  the  several  localities  referred  to,  that  course  or 
distance,  or  the  precise  relative  location  of  visible  objects  hasl)een 
mistaken.  It  never  was  supposed  that  a  deed  is  void  for  such  in- 
aocHiracies.  But  the  difficulty  being  latent,  the  intent  of  the  par- 
ties may  be  ascertained  by  extraneous  proof.  The  rule  which  al- 
lows resort  to  such  proof,  of  itself  implies  the  validity  of  the  in* 
strument. 

The  expression  *  on  the  south  side  of  the  branch,'  is  not  neces* 
sary  to  a  perfect  description  of  the  land.  It  is  a  mere  redundan- 
cy, and  if  it  be  rejected  the  description  is  not  only  perfect  but  con* 
sistent  throughout.  There  is  no  doubt  that  we  are  authorized  to 
reject  the  expression.  It  is  a  general  rule,  that  where  the  intent 
of  the  parties  is  satisfactorily  ascertained,  and  their  contract  can  be 
carried  into  effect,  agreeably  to  that  intention,  incongruities  and 
ioconsstencies  are  to  be  reconciled ;  and  such  parts,  as-through  mis- 
apprehension tend  to  defeat  that  intent,  are  to  be  discarded.  More 
especially,  where  in  a  deed  of  conveyance,  the  land  intended  to  be 
oooveyedis  clearly  ascertained,  is  a  redundancy  or  over-particularity 
of  description  to  be  disregarded.  So  too,  when  an  inaccuracy  occurs 
in  any  particular,  added  for  greater  certainty,  but  found  to  be  mis- 
apprehended by  the  parties,  it  is  the  duty-  of  courts  to  correct  the 
mistake,  and  to  see  that  a  misapprehension  in  a  point  not  essential, 
shall  not  vitiate  the  contract  or  defeat  its  manifest  purpose.  Mot' 
tie  vs.  Wattt^  6  Cranch  \4B.—Ship  vs.  MOhr  ^  Wheat.  316.— 
Netfftom  vs.  Pryor  7  do.  7. 

In  determining  which  of  two  inconsistent  requirements  of  a  deed 
shall  be  rejected,  the  proper  critericHi  is  the  intent  of  the  parties, 
as  gathered  from  the  deed  itself.  That  part  is  to  be  rejected  which 
tends  to  defeat  the  intention  of  the  parties,  or  to  defeat  the  deed, 
and  that  part  adopted  which  consists  with  the  one  and  sustains  the 
other.  At  the  same  time  every  part  of  a  description  is  to  be  re- 
garded, as  far  as  may  be,  and  is  to  be  rejected  only  when   indis- 
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'l^'u"!    pensable.  Hence  the  expression, '  on  the  south  side  of  the  branch/ 

1836.'     is  to  be  confomied  to,  as  nearly  as  the  localities  will  permit.     Upon 

^"*       inspection  of  the  plan,  it  is  apparent,  that  the  last  course,  if  run 

f  oiur.      agraealbty  to  the  direction  of  the  jury,  will  be  very  near  a  straight 

line,  and  will,  at  the  same  time,  pass,  for  most  of  its  length,  on 

the  south  side  of  the  branch.     The  direction  to  the  jury  on  this 

point  we  think  correct. 

It  is  next  objected,  that  the  plaintiff's  title  being  that  of  a  mort- 
gagee,  the  note  secured  by  the  mortgage  should  haye  been  pro- 
duced. The  rule  requiring  the  production  of  the  note,  does  not 
apply  to  the  case  of  a  mortgagee  in  possession.  Much  less  would 
it  apply  in  this  case,  where  possession  alone  is  sufficient  to  sustain 
the  action,  and  the  defendant  is  a  stranger  to  the  mortgagor's  title. 

The  objection  to  the  competiency  of  House,  the  grantor  of  the 
plaintiff,  is  clearly  unfounded.  Whatever  may  be  the  issue  of  thb 
suit,  neither  the  verdict  nor  judgment  could  be  evidence  in  any 
suit  between  the  plaintiff  and  the  witness,  in  relation  to  the  title  ; 
because  it  concludes  nothing.  To  make  the  verdict  or  judgment 
evidence  between  them,  the  title  must  be  put  in  issue  by  the  plead- 
ings. 

The  important  question  in  the  case,  however,  arises  upon  the 
evidence  ofiered  by  the  defendant,  and  the  decision  of  the  court 
below  thereon. 

It  is  insisted,  that  by  virtue  of  some  or  all  of  the  deeds  offered 
by  the  defendant,  or  by  the  possession  of  his  grantors  under  them, 
or  both,  the  defendant  had  acquired  a  title  to  the  land  flowed,  or 
at  least  such  a  possessory  right  as  justifies  the  flowing. 

And  here  it  is  to  be  borne  in  miud,  that  the  jury  were  distinctly 
charged,  that  the  plaintiff  could  not  recover  for  flowing  any  part 
of  lot  No.  21,  but  that,  to  entitle  himself  to  a  verdict,  he  must 
prove  an  injury  done  to  lot  No.  216.  And  further,  that  he  could 
not  recover  for  flowing  any  part  of  lot  No.  21,  as  surveyed  by  the* 
commissioners,  whether  it  were  included  in  the  lines  of  216  or  not. 

And  it  should  also  be  remembered,  that  neither  of  these  parties 
proved  any  title  in  their  respective  grantors,  except  so  iar  as  a  title 
may  have  been  derived  from  possession  under  their  deeds. 

The  defendant  first  attempts  to  derive  a  title  from  Fasset, 
through  the  Waldo's  and  Chilson ;  but  his  deed  from  Chilson  con- 
veys only  lot  No.  21,  as  run  by  the  commissioners.  The. court 
gave  to  the  deed  all  the  eflSect  which  the  defendant  could  desire, 
and  the  jury  have  found  that  the  flowing  complained  of  was  not 
upon  that  lot. 
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He  then  resorts  to  his  deed  from  G.  Waldo,  dated  in  18S4,  and 
contends,  that  although  the  deeds  from  6.  Waldo  to  Chilson,  and 
fiom  Chilson  to  himself,  convey  only  lot  No.  21,  yet  that  6.  WaU 
do  bad  acquired  by  his  deed  from  ^ A.  Waldo  a  more  extensive 
right,  and  that  what  was  not  conveyed  to  Chilson  remained  in  Wal* 
do  until  he  conveyed  to  the  defendant  in  1824. 

To  say  notbitig  of  the  effect  of  the  plaintiff's  adverse  possession 
of  the  land,  at  the  date  of  this  deed,  we  will  proceed  to  inquire 
what  rights  remained  in  G.  W.,  after  his  conveyance  to  Chilson. 

And  in  the  first  place,  1  repeat,  there  was  no  evidence  of  any 
title  in  A.  Waldo,  or  Fasset,  his  grantor,  to  any  thing  more  than 
lot  No.  21.  The  case  states,  that  Fasset,  as  early  as  1798,  was 
in  possession  of  lot  No.  21.  And  what  did  he  convey  to  A.  Wal- 
do? Simply  a  part  of  lot  No.  21 ; — unless  indeed  the  following 
part  of  the  description,  viz :  ''  thence  continuing  to  run  in  $uck 
direction  09  to  include  a  mill  yard^  and  the  whole  of  a  mill  pond^ 
which  may  be  raised  by  a  dam  on  said  falls^  to  a  road,^*  Sic.  is 
understood  to  include  other  land.  If  it  be  so  understood,  the 
question  may  be  asked,  whence  did  Fasset  derive  hb  title  to  that 
other  land  ? 

It  is  argued,  however,  that  although  no  title  is  showir  in  Fasset, 
or  possession  in  fact,  of  any  thing  more  than  No.  21,  yet  this  deed 
would  give  a  definite  extent  to  Waldo's  possession ;  and  that,  if 
he  had  possession  in  fact  of  any  portion  of  the  land  described  by 
thb  deed,  he  was  constructively  in  possession  of  all.  That  such 
would  be  the  effect,  so  far  as  the  land  was  actually  covered  by  the 
pond,  is  readily  conceded ;  and  so  far  the  defendant  had  the  full 
benefit  of  his  doctrine ;  for  the  jury  were  told,  that  so  &r  as  the 
defendant  or  his  grantors  had  flowed  the  land,  before  the  plaintiff 
took  possession  of  it,  so  far  he  had  the  right  to  flow  it  afterwards. 
To  hold,  however,  that  this  vague  descriptbn  would  give  a  right 
to  flow  the  land,  to  an  indefinite  extent,  at  any  fiiture  period,  would 
be  carrying  the  doctrine  of  constructive  possession  too  far.  This 
doctrine  goes  upon  the  ground,  that  a  deed  recorded  gives  to  a 
possession  a  definite  limit  and  extent.  This  description  is  alto- 
gether vague  and  indefinite.  Besides,  no  action  could  be  main- 
tained against  Waldo  upon  the  ground  that  his  neighbor's  land  was 
exposed  to  injury  under  this  grant ;  and  as  no  action  could  be  sus- 
tained by  the  owner,  under  such  circumstances,  so  no  right  would 
be  acquired  against  him.  It  is  apparent  then,  that  neither  A. 
Waldo,  nor  bis  grantee,  G.  Waldo,  whose  deed  contains  a  similar 
description,  could  derive  any  right  under  that  clause,  further  than 
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^Jtamm*  ^^^^7  ^^^  actuallj  oocupied  the  land,  by  flowing  it.  Gersbom 
1M6.  '  Waldo  had  therefore  nothing  remainbg  in  him,  after  his  convey* 
^^'  ance  to  Chilson,  which  would. pass  to  the  defendant  by  the  deed  of 
Puii«r.  1884,  unless  indeed  it  be  a  possessory  right  to  land  actually  flowed, 
the  right  to  which  was  conceded  to  the  defendant,  by  the  charge 
to  the  jury. 

It  is  fiirther  insisted,  that  the  court  erred  in  the  view  which  they 
took  of  the  question,  as  to  the  east  line  of  No.  31. 

Admitting,  for  the  present,  that  the  early  deeds  gave  a  construct- 
ive possession  as  far  east  as  the  original  line  of  that  lot,  which  is 
by  no  means  apparent  on  the  face  of  the  deed,  yet  a  review  of  the 
history  of  the  case  will  furnish  a  ready  answer  to  H\  claim  of  right 
derived  from  that  source.  The  deed  from  Fasset  to  Waldo  is  dated 
in  1805— that  from  A.  Waldo  to  6.  Waldo  in  1818.  No  title  is 
shown  in  Fasset,  nor  does  the  case  show  any  possession  in  fiict 
under  these  deeds,  until  Chilson  took  possession  under  the  Waldo's 
in  1810.  In  1812,  the  commissioners  appointed  to  re-survey  the 
town,  and  settle  the  boundaries  of  the  several  lots,  completed  their 
doings,  and  it  b  admitted,  that  they  in  fact  altered  the  east  line  of 
21,  to  give  room  for  the  plaintiflfs  lot,  which  was  originally  a 
pitched  lot.  The  question  as  to  the  contested  lines  then  arose  for 
the  first  time.  Whether  the  doings  of  these  commissioners  were 
of  sufficient  authority  to  divest  the  title,  if  any  had  been  previously 
acquired,  it  is  not  necessary  to  decide.  When  Chilson,  who  it 
seems  took  possession  under  a  contract  to  purchase,  took  his  con- 
veyance, he  was  limited  to  lot  No.  21,  as  run  by  the  commissum- 
en.  Whatever  then  might  have  been  his  premus  claims,  they 
were  limited  and  defined^  by  that  deed,  which,  being  recorded,  was 
notice  to  all  the  world,  to  the  plaintiflf  as  well  as  others,  that  he 
claimed  only  the  lot,  as  the  commissioners  had  made  it.  He  could 
have  no  constructive  possession  of  any  thing  more  thereafter,  and 
any  previous  claim  to  any  greater  extent  was  ipso  facto  abandoned 
by  the  acceptanee  and  recording  of  that  deed.  It  is  very  clear, 
that  his  constructive  possession  could  not  transcend  the  limits  spe- 
cified in  his  deed ;  and,  although  an  actual  possession  afterwards 
might  have  extended  his  claims,  yet  no  actual  possession  up  to  the 
original  line,  subsequent  to  the  return  of  the  coAiraissioners,  was 
proved,  or  attempted  to  be  proved. 

The  testimony  of  Chilson,  on  this  head,  was  altogether  inad- 
missible. It  is  clear,  that  no  previous  possession  would  affect  the 
question,  as  to  his  acquiescence  in  the  doings  of  the  commission- 
ers, and  that  nothing  short  of  an  actual  possession  afterwards,  to 
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the  original  line,  would  counteract  the  e^t  of  the  deed.  That 
eflbct,  as  to  any  legal  or  constructive  possession,  was  a  question  of 
kw,  and  not  a  proper  subject  of  parol  proof. 

The  deeds  fiom  Waldo  to  Chilson,  and  from  Chilson  to  the  de- 
fendant, show  an  acquiescence,  by  all  parties,  in  the  decision  of  the 
C(»nmis8]OQers. 

It  is  however  aigued,  that  the  expression,  "  as  run  by  commis- 
sioners," does  not  apply  to  No.  21,  but  to  lot  Nd.  306,  a  part  of 
which  is  conveyed  by  the  same  deeds.  The  description  in  the 
deeds  is,  ^'seventy  acres  of  lot  No.  21,  belonging  to  the  right  of 
S.  Avery,  and  thirty-five  acres  of  lot  No.  206,  belonging  to  the 
right  of  Moses  Goodman,  as  run  out  by  the  coromissioneni  for 
completing  the  division  of  Enosburgh." 

By  the  ordinary  rules  of  grammatical  construction,  the  expres- 
sion applies  to  both  lots  collectively.  The  commissioners  defined 
both  lots;  and,  if  the  parties  had  iotended  No.  21,  according  to 
the  old  lines,  and  No.  206  according  to  the  new,  they  would  doubt- 
less have  designated.  Further,  it  does  not  appear  that  t^  com- 
missioners altered  the  liniBS  of  No.  206,  but  did  alter  those  of  21. 
The  exjHnession  is  therefore  of  no  importance,  except  as  applied  to 
No.  21. 

But  perhaps,.a  more  satisfactory  criterion,  by  which  to  determine 
this  point,  is  the  intent  of  Waldo,  if  it  can  be  ascertained.  Did 
be  mtend  to  submit  to  the  decision  of  the  commissioners  ?  or  did 
he  intend  to  reserve  to  himself  his  ancient  claim,  according  to  his 
deed  from  Fasset. 

There  is  no  evidence  of  any  intention  on  the  part  of  Waldo  to 
retun  any  portion  of  the  land,  or  any  interest  in  it,  after  the  con- 
veyance to  Chilson ;  nor  is  there  any  ground  to  infer  such  intent. 
Of  what  service  could  it  be  to  him,  to  retain  the  uncertain  claim 
fer  the  land,  to  be  covered  with  water  ?  If  covered,  it  could  be  of 
BO  use  to  him,  aud  if  not,  the  reservation  would  derogate  (took  his 
grant.  Nor  is  it  to  be  presumed,  that  be  intended,  by  reserving 
the  strip  of  sixteen  rods  wide,  to  interfere  still  further  with  the  en- 
joyment of  the  mill  site. 

But  a  consideration  still  more  decisive  is,  that  it  is  apparent  from 
all  the  deeds,  that  the  parties  understood,  that  precisely  the  same 
land  was  conveyed  by  all  the  descriptions  adopted.  Fasset's  deed 
to  A.  Waldo  describes  the  land,  after  giving  metes  and  bounds, 
as  <M05  acres,  70  acres  to  the  right  of  John  Avery,  and  35  to  the 
right  of  M.  Goodman."  That  from  A.  Wdido  to  G^  Waldo  de- 
scribes it  by  the  same  metes  and  bounds,  omitting  the  expression 
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PsAnsLiir,   above  quoted.     G.  Waldo's  deed  lo  Cbilson,  and  Cbilson's  deed 

18S5. to  defendant,  describe  it  as,  "70  acres  of  No.  21,  belonging  to  tbe 

^!^        right  of  J.  Avery,  and  35  acres  of  lot  No.  206,  belonging  to  the 
Fuller.      j\g\ii  of  M.  Goodman,  as  run  out  by  the  commissioners,'^  &c. 

It  is  obvious  then,  that  Waldo  did  not  intend  to  reserve  any  part 
of  bis  purchase,  but  to  acquiesce  in  the  doings  of  the  commission- 
ers, and  to  waive  any  uncertain  claim,  derived  from  a  constructive 
possession.  All  that  G.  Waldo  could  have  was  an  inchoate  title, 
arising  from  the  possession  of  Cbilson,  and  as  to  this,  the  efiect  of 
his  deed  to  Cbilson  has  been  already  noticed. 

Further,  Waldo's  possession  is  to  be  considered  with  reference 
to  his  deed  from  A.  Waldo.  From  the  description  in  this  deed, 
compared  with  the  plan,  it  is  evident  that  tbe  eastern  boundary, 
(except  the  circuit  around  the  imaginary  pond,)  must  lie  further 
west  than  the  east  line  of  No.  21 .  None  of  tbe  deeds  profess  to 
convey  the  whole  of  No.  21,  nor  to  tbe  eastern  line  as  originally 
allotted.  There  is  then  no  evidence  of  any  title  in  G.  Waldo  to 
the  east  end  of  No.  21,  nor  any  thing  upon  which  a  constructive 
possession  to  that  extent  can  be  founded.  It  is  clear  then,  that 
*  Waldo  had  nothing  remaining  in  bim,  to  be  conveyed  to  tbe  de> 
fendant,  by  bis  deed  of  1824,  and  that  Waldo  himself  so  under* 
stood  it. 

Again,  it  is  argued,  that  tbe  testimony  of  tbe  surveyor  should 
have  been  received,  tending  to  show,  that  the  commissioners  in* 
tended  to  place  the  east  line  of  No.  21  where  it  was  originally 
located.  The  principle  upon  which  the  court  proceeded  is  too 
well  settled  to  admit  of  discussion.  When  the  original  monuments 
are  found,  no  testimony  can  be  received  to  show  that  the  surveyor 
int^ded  to  locate  the  boundaries  elsewhere.  Were  it  otherwise, 
the  boundaries  of  the  whole  state  might  be  disturbed.  A  single 
error  in  the  allotment  of  a  town  might  lead  to  a  new  allotment 
throughout ;  and  if  ancient  landmarks  are  to  be  disturbed,  upon 
this  principle,  there  would  be  no  end  tothe  consequences. 

The  testimony  of  tbe  surveyor,  as  to  tbe  declarations  of  House, 
was  clearly  inadmissible,  on  two  grounds.  In  the  fiist  place,  the 
declaration  was  not  binding  upon  him,  if  made ;  and  in  the  sec- 
ond place,  it  could  not  affect  the  right  of  his  grantee.  It  was  not 
an  admission  gdng  to  qualify  his  possession,  but  the  expression  of 
hn  purpose,  or  intent,  which  could  not  derogate  from  the  estate 
conveyed  by  him. 

The  circumstance  that  House  witnessed  the  deed  from  Fasset 
to  Waldo,  is  of  no  importance.    It  does  not  appear,  that  the  claim 
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set  up  by  the  plaintiff  in  this  case,  conflicts  with  that  deed,  and  if  ^«a!<xi.iii, 
it  did,  the  proceedings  of  the  commissioners,  with  the  assent  and       i83s. ' 
acquiescence  of  the  parties,  would  render  such  claim  consbtent 
and  proper. 

Upon  the  whole,  we  see  no  error  in  the  proceedings  of  the 
county  court,  and  their  judgment  is  affirmed. 


Pbobate  Court  for  the  District  of  Georgia,  J.  Doane  Pros-    FxAiixLtw, 
ecutor,  vs.  Caroline  Chandler  and  J.  L.  Chandler.  less.  * 


In  tn  aetion  on  an  adminutratoc'i  bond,  to  an  assignment  as  a  breach,  of  the 
non-payment  of  a  debt  allowed  by  commissioners,  the  statute  of  limitations 
is  lioi  a  good  plea. 

This  was  an  action  of  debt  on  a  probate  bond,  commenced  in 
the  county  court,  and  came  here  upon  exceptions  taken  by  the 
defendant  to  the  decision  of  the  court  below,  sustaining  the  plain- 
tiff's demurrer  to  the  defendants'  plea  of  the  statute  of  limitations. 
A  further  statement  of  the  case  b  incorporated  into  the  opinion  of 
the  court. 

Hunt  and  Btarisley  for  plaintiff. 

Smithy  SmalUy  and  AdamSj  contra.— The  defendant  contends, 
that  this  is  virtually  aq  action  of  covenant.  Any  words  in  a  deed, 
which  show  an  agreement  to  do  a  thing,  make  a  covenant.  In 
order  to  constitute  an  express  covenant,  the  law  does  not  require 
any  precise  and  technical  language. — Comyn's  Digest,  Cov.  A.  2. 
Piatt  on  Cov.  13,  and  authorities  there  cited.  Duke  of  St.  AI' 
bans  vs.  Ellis,  16  East.  351.     2  Com.  224.     Swett  vs.  Morris, 

Bur.  237.     Hill  vs. ,  1   Cas.  in  Chan.  293.     Stewart  vs. 

Walbridge,  23  C.  L.  R.  262.    Piatt,  15,  16,  62. 

It  roust  be  admitted,  that  this  action,  created  by  statute,  is  net 
generis;  but  it  is  clear  that  the  prosecutor  does  not  sue  for  the 
penalty  which  is  given  for  the  benefit  of  all  concerned  in  the  estate* 
There  is  no  stipulation  in  xhm  bond  to  pay  the  penalty  to  any  but 
the  probate  court ;  and  the  judgment  for  the  penalty  follows  the 
bond  in  favor  of  the  probate  court.  After  judgment  has  thus  been 
entered  on  the  bond,  the  prosecutor's  action  commences,  not  for 
the  recovery  of  a  debt,  eo  nomine,  et  in  numero,  nor  is  his  action 
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*■•*"■""  ■   necessarily  restricted  to  damages  Tor  tbe  detention  of  a  debt. — I 
1886.  _  Chit.  195,  100, 110.     His  demand  is  emphatically  for  unliquidated 


^r<ihhuGoun  damages,  which  he  may  have  sustained  by  the  administrator's 
Chandler  H  ai.  neglect  to  execute  bb  office,  rather  than  for  a  sum  certain  as  in 
debt.  If  he  recover  at  all,  he  must  recover  such  sum  as  the  jury 
shall  assess  in  damages.  To  treat  his  action  as  an  action  of  debt, 
therefore,  would  be  to  confound  all  distinction  between  debt  and 
covenant. 

Tbe  action  of  the  prosecutor  has  all  the  characteristics  of  an 
action  of  covenant.  By  resorting  to  the  bond,  he  does  not  rely 
upon  the  implied  obligation  of  the  administratrix  to  answer  for  the 
contracts  of  the  intestate,  but  seeks  to  recover  damages  for  tbe 
breach  of  the  express  engagements  which  she  and  her  surety  have 
made  and  entered  into  under  seal.  What  then  is  the  prosecutor's 
action,  but  an  action  of  covenant  ? 

2.  The  claim  which  the  prosecutor  is  endeavoring  to  enforce  in 
this  suit  is,  a  judgment  of  commissioners,  for  which  he  might  have 
his  action  of  debt  against  the  administratrix  of  the  estate.  This 
debt  is  barred  by  the  statute  of  limitations,  and  tbe  bond  being 
but  collateral  and  incidental  to  the  debt,  must  follow  its  principal. 
Tbe  bond  is  intended  to  secure  a  subsisting  debt,  but  not  to  revive 
a  stale  demand  or  perpetuate  a  liability.  On  general  principles, 
and  the  reason  of  analagous  cases,  it  would  seem  absurd  to  hold 
that  the  plaintiff's  claim  was  taken  out  of  the  operation  of  the 
statute  of  limitations  by  the  mere  form  of  this  bond. — Stat.  290, 
sec.  8.     Bates  vs.  Kimball^  2  D.  Chip.  Rep.  77. 

Thus  a  bond  given  to  secure  a  void  contract  is  inoperative. — 
Com.  Dig.  Obligation  A.  Piatt  on  Cov.  248*  So  a  bond  given 
as  an  assurance  for  covenants  is  avoided  by  the  release  of  tbe  cov- 
enants. A  surety  cannot  be  holden  beyond  tbe  extent  of  tbe  lia- 
bility of  the  principal.  Nor  can  a  mortgage  of  real  estate  be  en- 
forced, when  the  debt  which  it  was  intended  to  secure  is  barred 
by  the  act  of  limitations. — ^Theobold  on  Guar.  2.  Jackson  vs. 
SacJceti  and  Raymondy  7  Wend.  94. 

This  case,  if  not  within  the  letter  of  our  act  of  limitations,  is 
clearly  within  its  spirit. 

3.  Whether  the  action  be  deemed  an  action  of  covenant  on  the 
conditions  of  the  bond,  or  debt  on  the  judgment  of  commissioners, 
or  siui  generis,  it  is  within  the  operation  of  the  act  of  limitations, 
and  has  been  so  adjudged  by  this  court. — Probate  Court  vs.  Mil- 
hry  decided  in  Chittenden  county,  in  1629. 
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The  opinion  of  the  court  was  delivered  by  Fm4»Ki.iH 

Phelps,  J. — ^This  is  an  action  of  debt,  upon  a  bond  executed        i835. 
by  the  defendants  to  the  probate  court,  conditioned,  id  the  usual  Probate  Coun 
form,  for  the  faithful  execution,  by  one  of  the  defendants>  of  the  c*»a«wi'er «/  ai. 
duties  of  administrator  of  the  estate  of  B.  Chandler,  deceased. 
Judgment  having  been  rendered,  in  pursuance  of  the  statute,  for 
the  penalty  of  the  bond,  the  prosecutor  assigns  as  a  breach  of  the 
bond,  the  non-payment  of  a  debt  due  from  the  intestate  to  himself, 
which  debt  appears  to  have  been  duly  allowed  by  the  commission- 
ers on  the  estate  of  Chandler,  which  was  represented  insolvent* 
The  allowance  was  made  on  the  1 0th  day  of  June,  1819,  and  this 
action  was  brought  in  July,  1829.     The  defendants  plead  ^^  actio 
non  accrevit  within  eight  years,  and  the  plaintiff  demurs. 

Is  the  prosecutor's  remedy  barred  by  any  statute  of  limitations? 

It  is  not  contended  that  any  statute  of  limitation  applies  in  terms 
to  bonds  of  this  description.  But  it  is  insisted,  that  the  prosecutor 
has  other  remedies  for  the  .collection  of  his  debt,  to  wit,  an  action 
of  covenant  or  debt  upon  the  adjudication  of  the  commissioners, 
and  that  the  statute  having  run  upon  these  remedies,  this  proceed- 
ing is  also  baned. 

The  counsel  are  clearly  mistaken  in  supposing  that  covenant  will 
lie  in  this  case.  However  liberal  the  common  law  may  be,  in  al- 
lowing an  election  to  bring  debt  or  covenant  upon  a  sealed  instrq- 
ment,  there  is  an  insuperable  difficulty  in  this  case  in  sustaining  the 
action  of  covenant.  The  prosecutor  is  not  a  party  to  the  bond, 
and  at  common  law  could  have  no  remedy  upon  it.  His  remedy 
is  by  force  of  the  statute  alone,  and  being  so,  must  be  sought  in 
the  mode  pointed  out  by  the  statute,  and  in  no  other. 

He  might  perhaps  sustain  an  action  of  debt  upon  the  allowance 
of  commissioners,  and  if  so,  the  statute  of  limitations  might  under 
circumstances  be  a  bar ;  yet  in  such  a  case,  the  statute  would  be- 
gin to  run,  not  from  the  date  of  the  allowance,  but  from  the  p/oriod 
when,  in  the  course  of  administration,  the  administrator  became 
chargeable  for  a  default.  But  it  does  not  follow,  if  such  action  of 
debt  is  barred,  that  the  remedy  here  sought  is  barred  also.  The 
remedies  are  different,  and  are  against  different  parties ;  and  al- 
though a  discharge  of  the  principal  is  a  discharge  of  the  surety 
also,  yet  it  remains  to  be  established,  that  an  extinguishment  of  one 
of  several  collateral  remedies  is  either  an  extinguishment  of  all,  or 
a  legal  discharge  of  the  debt. 

There  is  certainly  no  statute  of  limitation  applicable  to  bonds  of 

this  description,  and  it  is  clear,  from  the  statute  directing  the  pro- 
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Fb^vkliv,  ceediDgs  in  this  case>  that  no  such  plea  can  be  Interposed  to  bar  a 
18S6.  *  judgment  for  the  penalty.  If  so,  it  is  equally  certain  that  no  such 
^'**^M.^**"''  plea  can  be  interposed  between  the  judgment  for  the  penalty  and 
ChtiuUer  a  ai,  ^i^q  assessmcnt  of  damages.  The  law  allows  no  execution  to  issue 
for  the  penalty  in  any  such  case ;  and  it  would  be  absurd  to  give  a 
remedy  so  far  as  to  allow  a  judgment  for  the  penalty,  and  yet  in- 
terpose an  arbitrary  statutory  bar  to  render  that  remedy  nugatory. 

The  statute  of  limitation  has  inmiediate  reference  to  the  action, 
and  operates  upon  the  cause  of  action  only  indirectly  and  conse- 
quentially. Its  language  is,  "  No  action  of  debt,  &c.  shall  be 
brought,'^  &c.  The  debt  is  not  extinguished,  but  is  indirectly  and 
in  effect  barred  by  taking  away  the  appropriate  remedy.  So  long 
as  such  remedy  may  be  had,  the  debt  subsists,  and  whenever  there 
are  collateral  remedies  for  the  same  thing,  the  statute  can  have  its 
full  effect  upon  the  debt  only  when  all  appropriate  remedy  is  de- 
nied. Hence  it  has  always  been  considered,  that  ejectment  can 
be  sustabed,  although  the  remedy  by  personal  action  for  the  debt 
may  be  barred  by  the  statute.  I  am  aware  that  a  learned  judge  of 
a  neighboring  state  has  advanced  a  different  doctrine ;  but  I  believe 
that  opinion  has  no  precedent  to  sustain  it,  and  I  know  not  that  it 
has  in  any  subsequent  case  been  adopted. 

The  manuscript  case  of  Catlin  vs.  MiUery  cited  by  the  defend- 
ants' counsel  is  not  analogous  to  this.  That  was  an  action  on  an 
executor's  bond,  and  the  prosecutor  in  assigning  breaches  adopted 
the  common  law  form  of  declaring  against  an  executor.  The  as- 
signment of  breaches  was  in  form  and  in  substance  a  declaration  in 
assumpsit  against  the  executor,  upon  promises  of  his  testatrix,  set- 
ting forth  a  promise  by  the  testatrix  in  her  life  time,  and  alleging 
non-payment,  by  her  in  her  life  time,  or  by  the  executor  after- 
wards. The  claim  had  never  been  allowed  by  commissioners,  or 
otherwise  established  against  the  estate.  It  is  obvious  that  if  such 
a  declaration  can  be  sustained  at  all,  the  case  was  open  to  any  de- 
fence by  the  executor,  which  would  have  been  proper,  had  the 
action  been  assumpsit  against  the  executor  in  the  English  form. 
It  was  necessary,  in  order  to  show  a  breach  of  the  bond,  to  estab- 
lish the  debt,  and  this  opened  the  case  for  all  defences.  The 
statute,  having  begun  to  run  during  the  life  of  the  testatrix,  con- 
tinued to  run,  notwithstanding  her  decease. 

The  case  of  Jackson  vs.  Sackety  7  Wend.  94,  is  cited,  as  show- 
ing that  ejectment  cannot  be  sustained  upon  a  mortgage,  after  the 
statute  has  run  upon  the  notes  to  which  the  mortgage  was  collat- 
eral.   The  case  does  not  warrant  the  position.     The  statute  was 
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not  pleaded,  nor  was  it  held  that  such  a  plea  would  be  good.  The 
defence  was,  payment  of  the  debt,  and  the  lapse  .of  time,  with 
other  circumstances,  was  left  to  the  jurj  as  a  ground  of  presump- 
tion that  the  debt  was  satisfied.  Of  the  propriety  of  this  there 
can  be  no  doubt.  So  in  thb  case,  the  lapse  of  time  would  have 
been  proper  for  the  consideration  of  the  jury,  under  a  similar  plea, 
and,  under  circumstances,  would  have  justified  a  verdict  of  pay- 
ment. We  are  agreed  that  this  is  the  only  legitimate  use  to  be 
made  of  it,  and  that  it  is  not  a  statutory  bar. 

Judgment  of  county  court  aflSrmed. 


Fbanklir, 
Jamtant 
18S6. 

Hull 

Of. 

Fuller. 
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GRAND-ISLE  COUNTY. 


January  Term,  1835'. 


Pebbknt,  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice. 


tt  it 


"      SAMUEL  S.  PHELPS,  >  ^,^.,,^„,  i.,MfU^^ 
JOHN  MATTOCKS.       \A9nBtant  Ju9ti€ea. 


Gkakd  Isle,  UnITED  StATES  BaNR  V8.  DaNIEL  T.  TaTLOR,  JoHN  M.  SoWLES, 

''wSS'''  ^^^  Benjamin  Mott. 


An  officer  attaches  property,  from  time  to  time,  on  a  writ,  and  leaves  a  single 
copy,  agreeably  to  law,  including  a  list  of  all  tke  property  taken,  before  the 
time  of  serrice  expires— /fisM,  Such  service  is  good  on  a  plea  in  abatement. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  to  which 
a  plea  in  abatement  was  made,  as  to  the  sufficiency  of  the  officer's 
return,  which  stated  that,  at  sundry  times,  from  the  7th  day  of  Nov. 
1833,  to  the  17th  day  of  April,  1834,  said  officer  attached  divers 
articles  of  property,  and  at  the  latter  date  alone  had  left  a  copy, 
including  in  the  return  a  list  of  all  the  property  attached,  for  the 
defendant,  with  William  L.  Sowles,  at  his  dwelling-house  in  Al- 
burgh ;  and  stated  that  said  defendant  had  no  residence  or  attorney 
in  this  state,  and  where  left  being  the  place  nearest  where  most  of 
said  property  was  attached,  &^c. 

The  county  court  overruled  the  plea,  to  which  the  defendant 
excepted,  and  the  cause  passed  to  this  court  for  revision. 

Mr.  Harrington^ for  defendant. — One  question,  which  involves 
the  whole  inquiry,  is,  at  what  time  the  officer  serving  this  should  have 
delivered  the  defendant,  Taylor,  a  copy  of  the  writ  and  return. 
The  statute  is,  "  when  the  goods  and  chattels  of  any  person  shall 
be  attached  at  the  suit  of  another,  a  copy  of  said  attachment  and 
a  list  of  the  articles  attached,  attested  by  the  officer  serving  the 
same,  shall  be  delivered  to  the  party  whose  goods  and  chattels  are 
so  attached,"  &&c.  It  would  seem  that  a  conclusive  answer  is  given 
by  the  statute  as  to  time,  and  that  is,  when  the  goods  are  attached ;  so 
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it  would  be  bad  to  take  property  at  one  time,  and  at  andthir  to  ^^^^^  ^•'•■» 
iuni'ish  the  copy.     The  service  of  an  attachment  must  be  com-        i^k. 
pleted  at  one  time ;  that  is,  must  be  proceeded  with  with  ordinary    ^'  ^f  "^ 
diligence,  until  the  property  is  secured  and  copies  made  and  deliv-    "^7^^  ^  ^ 
ered  to  the  defendant. 

Intermitting  services  could  never  be  endured.  Every  defendant 
ought  to  know  by  what  authority  and  for  what  purpose  his  property 
is  taken  from  him,  that  it  may  be  receipted  or  replevied  as  the  cir- 
cumstances should  require ;  and  the  only  legal  and  proper  course 
to  give  this  notice  is,  by  copy. 

BSr.  Read  contra. — ^The  plaintiff  contends  that  the  said  Tay- 
lor's plea  in  abatement  was  {Mroperly  overruled  by  the  court  below—' 

1.  Because  said  plea  in  abatement  is  bad  upon  the  face  of  it. 

2.  Because  the  service  Ufa»  made  and  copy  left,  agreeably  to 
the  provisions  of  the  statute,  in  cases  where  the  defendant  is  not 
an  inhabitant  of  this  state,  and  his  goods  and  chattels  being  within 
this  state,  are  attached. — ^Stat.  65. 

3.  Property  may  bc/attached  by  an  officer,  from  time  to  time, 
until  the  service  is  completed ;  and  if  he  leaves  a  copy  at  any  time 
before  the  time  of  service  expires,  it  is  good. — Newton  vs.  Adams 
and  others,  4  Vt.  Rep.  444. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J.-*It  seems  doubtful,  from  the  plea  in  abatement, 
whether  it  is  intended  to  be  in  behalf  of  all  the  defendants,  or  only 
for  Taylor.  But  as  we  think  the  plea  has  no  substance,  it  would 
be  useless  to  examine  the  form.  It  is  not  obnoxious  to  the  defect 
of  bebg  double,- as  neither  of  the  two  causes  alleged  are  sufficient. 
The  one  that  the  copy  was  not  left  with  Taylor,  but  with  Sowles, 
who  was  no  agent,  is  bad ;  because  the  statute,  p.  65,  provides, 
that  where  the  defendant  is  not  an  ifihabitant  of  this  state,  and  has 
DO  known  agent  or  attorney,  the  copy  is  to  be  left  where  the  prop- 
erty was  attached ;  and  the  officer's  return  shows,  that,  at  the  time 
of  service,  all  these  facts  existed  as  to  Taylor,  and  the  copy  was 
left  according  to  the  provision  of  the  statute.  As  to  the  other 
&ct  in  the  plea,  that  the  property  was  attached  on  the  7th  Novem- 
ber, 1833,  and  at  sundry  other  times,  until  the  17th  March,  1834, 
when  the  copy  was  left.  This  last  day  being  more  than  twelve 
days  before  court,  was  sufficient,  as  was  decided  in  Newton  vs.  Ad- 
ams et  al.y  4  Vt.  Rep.  444,  where  the  judge,  who  delivered  the  • 
opinion  says,  '^  The  law  requires  but  twelve  days  notice  in  such 
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Gy  HD  i«LB,  caseSy  ftnd  it  makes  do  distinction  in  this  respect,  where  property  is 

18S5.       attached  or  otherwise/'     It  would  be  very  inconvenient,  when  a 

^*  ^cw?*"'^    creditor  is  unable  to  secure  his  debt,  except  by  snatching  morsels 

Taylor,  etai.  ^i  ^  utne^  if  copics  must  be  left  in  each  instance ;  but  if  the  creditor 

should  wantonly  harrass  a  debtor  in  that  way,  it  would  be  an  abuse 

of  legal  process. 

Judgment  of  county  court  affinned. 


Grahp  [slx,  State  vs,  Oliver  B.  Brewster. 

January^  « 


18S6. 


An  ofibnder,  oscaping  into  Canada,  and  bronght  back,  agaisBt  his  will,  and 
without  the  aaMnt  of  the  authoritieB  of  the  province,  may  yet  be  tried  and 
punished  for  the  oiience  committed  here. 

If  ftolen  goods  are  found  in  the  poeBoeoion,  or  under  the  control  of  the  prison, 
er,  it  is  a  question  for  the  jury,  how  far,  under  all  circumstances,  that  pos- 
session raises  a  presumption  of  guilt  in  the  particular  case. 

This  was  an  indictment  in  two  counts : 

1.  For  burglary  in  the  shop  of  one  Brown,  and  stealing  leather 
and  cloth  from- the  same. 

S.  For  stealing  leather. 

The  respondent,  on  being  arraigned,  interposed  a  motion  to  be 
dismissed,  on  the  ground  that  he  was  forcibly,  and  against  his  will, 
brought  from  Caldwell's  Manor  m  Canada,  the  place  of  his  resi- 
dence, by  citizens  of  this  state,  for  the  purpose  of  being  prosecuted 
for  the  offences  aforesud.  Evidence  was  received  by  the  court  in 
support  of  this  motion ;  but  having  failed  to  prove  the  facts  alleged, 
respondent  moved  for  liberty  to  plead  in  bar  of  the  indictment  the 
same  or  like  facts  as  those  contained  in  the  motion.  This  appli- 
cation was  refused  by  the  court,  under  a  rule  that  respondent 
should  be  at  liberty  to  file  such  a  plea  in  the  supreme  court,  if  that 
court  should  deem  the  matter  pleaded  legally  available.  Where- 
upon, he  pleaded,  not  guilty.  Evidence  was  given  by  the  state, 
showing,  that  on  the  night  of  the  13th  of  August,  1834,  the  shop 
of  said  Brown  m  Alburgh  was  broken,  and  the  cloth  and  leather 
aforesaid  were  missing  therefirom ;  that  immediate  search  and  pur- 
suit were  mstituted,  and  that  fresh  tracks  of  two  horses  were  traced 
into  the  vicinity  of  the  respondent's  house,  in  Caldwell's  Manor, 
in  Canada ;  and  that  the  cloth  was  found  concealed  in  a  thicket, 
not  far  from  the  house  of  one  Loicas*    The  respondent  offered  to 
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prove  tbe  admissions  of  Lucas,  that  be  alone  put  the  cloth  there.*  ^/^[^''** 
But  the  court  rejected  the  evidenca  The  government  then  of-  ^885. 
fered  to  prove  certain  admissions  of  the  respondent,  tending  to  ^^^^ 
show  him  directly  concerned  in  the  burglary  and  theft.  But  oa  ^"'^*'^'* 
hearing  evidence  of  the  circumstances  under  which  they  were 
made,  the  court  rejected  the  proof,  on  the  ground  that  the  admis- 
nons  were  made  under  the  influence  of  threats  and  promises  of 
bvor.  The  government  then  ofiered  to  prove,  that  on  the  same 
occasion,  the  respondent  proposed  to  the  company  collected  at  or 
near  his  house,  that  if  he  might  be  permitted  to  select  three  men 
of  the  company,  he  would  go  with  them  and  show  where  the 
leatho'  might  be  found;  and  that  this  offer  being  accepted  he  went 
and  pointed  out  the  spot  where  it  was  found  concealed.  This  was 
objected  to  by  the  respondent,  but  admitted  by  the  court.  The 
proof  then  showed,  that  respondent  led  said  persons  across  his 
fields  about  eighty  ot  one  hundred  rods,  and  in  the  edge  of  the 
woods  pointed  out  two  logs,  between  which  he  said  they  would 
find  the  leather,  and  they  found  it  there,  closely  concealed.  All 
these  facts  transpired  in  the  course  of  the  day  after  the  property 
Was  taken  from  the  shop.  The  respondent  resided  about  seven  or 
eight  miles  from  the  shop.  It  was  contended,  on  the  put  of  the 
respondent,  that  thi%  evidence  was  not  of  a  character  to  warrant 
a  verdict  of  guilty,  because  it  did  not  prove  a  finding  of  the  prop- 
erty upon  the  respondent,  or  in  his  possession.  The  court  in- 
structed the  jury,  Uiat  if  on  a  due  consideration  of  all  the  facts  and 
circumstances  in  evidence,  they  should  be  of  opinion,  that  the  re* 
spondent's  having  discovered  where  the  leather  was  concealed  fur- 
nished equal  evidence  of  his  having  stolen  it,  as  if  it  had  been  found 
about  his  person,  or  in  his  house,  they  would  be  warranted  in  re- 
turning a  verdict  of  guilty ;  he  having  given  no  explanation  on  the 
subject ;  but  if  they  thought  the  evidence  not  equal  to  such  find^ 
ing  on  his  person,  or  in  his  house,  they  ought  to  acquit  him.  They 
were  advised  to  acquit  the  respondent  on  the  first  count,  on  the 
ground,  that  the  presumption  against  him,  aris'ing  from  the  evidence, 
(if  any  was  to  be  made,)  would  be  a  presumption  of  theft,  but 
-not  of  tbe  higher  offence  of  burglary.  Verdict  of  not  guilty  on 
the  first  count,  and  guilty  on  the  second*  To  these  decisions,  and 
to  the  charge  of  the  court,  the  respondent  excepted ;  and  the  ex- 
cepticHis  were  allowed  and  passed  to  thb  court. 

A,  G.  Whitiemore  for  respondent. — 1.  The  respondent  ought 
to  have  been  permitted  to  plead  tbe  facts  set  forth  in  his  moticNi, 
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QmARD  Ulb,  because  such  conduct  will  tend  to  dbturb  the  harmony  which  ought 

i8Sg. '     to  exbt  between  this  government  and  Canada.     Such  conduct  to- 

^^^       wards  our  government  would  never  be  tolerated  by  the  United 

Brewster.     States.     Another  nation  would  not  submit  any  sooner  than  this. 

There  is  no  necessity  to  countenance  this  violent  mode  of  pro- 

.    ceeding.     On  application  and  proof  to  the  authorities  of  that  gov- 

emmenty  the  defendant  would  have  been  delivered  up.     All  nations 

have  made  provision  for  such  cases,  by  lodging  this  power  in  the 

hands  of  their  most  responsible  agents. 

2.  Ought  the  court,  which  is  one  of  the  great  constituents  of 
the  government,  to  sit  in  judgment  upon  persons  brought  within 
their  jurisdiction  by  a  violation  of  the  rights  of  a  foreign  nation  ? 
The -court  cannot  take  cognizance  of  the  person  unless  legally 
brought  within  their  jurisdiction,  though  it  may  have  of  the  offence. 
The  charge  of  the  court  was  incorrect — 
1  •  Because  the  court  instructed  the  jury  to  presume  a  fact,  and 
from  that  fact  to  presume  another.  For  instance,  to  presume  from 
the  prisoner's  knowledge  where  the  leather  was,  that  he  put  it 
there,  and  from  that  presumption,  that  he  must  have  stolen  it. 

2.  The  court  ought  to  have  instructed  the  jury  that  the  prisoner's 
knowing  where  the  leather  was,  did  not  furnish  evidence  equally 
as  strongiBS  if  it  had  been  found  on  his  persijp  or  in  his  house. 

H.  Adams  for  the  state. — ^The  plea  attempted  to  be  interposed, 
the  validity  of  which  the  court  are  now  called  upon  to  determine, 
has  none  of  the  requisites  of  a  plea. 

1 .  It  is  not  a  plea  in  abatement. 

3.  It  does  not  set  forth  any  thing  in  justification  or  excuse  of 
the  ofience  charged  in  the  indictment. 

3.  The  plea  then,  if  it  have  any  effect,  must  be  as  a  plea  to  the 
jurisdiction  of  the  court,  founded  on  the  personal  privilege  of  the 
prisoner. 

The  charge  of  the  court  to  the  jury  was  correct. 

The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — Whether  the  matter  on  which  the  prisoner  relies 
is  more  properly  the  ground  of  a  motion  to  dismiss,  or  the  subject 
of  a  plea  in  bar,  is  a  question  of  form  merely,  not  important  to  our 
present  purpose. 

It  is  observable,  that  the  case  does  not  state,  that  the  respondent 
was  brought  out  of  Canada,  without  the  assent  of  the  constituted 
authorities  of  that  province.    If  such  assent  be  presumed  the  case 
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beeomes  one  of  ordinary  and  qpuunoo  occurrencCf  and  one  in  ^V"^  '"**> 

'  '  January^ 

which,  I  believe,  the  practice  of  dll  civilized  nations  is  the  same.  1836. 
Whether  there  be  aojr  principle  of  international  law,  which  re-  ^^^ 
qoires  of  an  independent  sovereignty  to  surrender  an  offender  flee-  Brewner. 
ing  from  justice  to  its  dominions,  and  if  any,  to  what  cases  it  ap- 
plies, is  a  question  not  necessary  to  be  discussed*.  *The  practice 
•is  general,  (whether  from  comity,  or  otherwise,  it  is  unnecessary 
to  inquire,)  to  surrender  such  oflbnders,  b  aggravated  cases ;  and 
when  thus  surrendered  to  the  jurisdiction  of  that  nation  whose  laws- 
have  beea  violated,  it  is,  we  believe,  the  universal  practice  to  try,  I 
convict  and  punish.  Such  has  been  our  practice,  with  respect  to 
aSeoders  reclaimed'  from  other  states,  and  Jirom  the  province  of 
Canada.  This  universal  practice  sufficiently  shows,  that  immunity 
fiom  4Hinisfament  is  not  a  legal  consequence  of  havbg  taken  refuge 
in  a  foreign  jurisdiction,  to  be  clainfed  as  a  matter  of  right  by  the 
ofiender.  If  it  were  so,  the  act  of  such  foreign  j^emnoent,  in 
surrendering  the  offender,  would  be  in  itself  improper,  and  could 
have  no  lega(  tendency  to  deprive  him  of  this  right.  It  is  impos- 
sibie  to  conceive  any  sound  pcineiple  upon  which  such  an  immunity 
ean  be  conceded  to  the  offender.  The  idea  that  it  could  exist  at 
all,  probably  originated  in  the  difficulty  with  which  offenders  are 
reclaimed,  and  tfie  extreme  jealousy  with  which  every  nation  guards 
its  own  dignity  in  this  particular-— a  jealousy  equally  due  to  its  own 
dignity  and  to  the  citizen  under  its  protection. 

It  is  a  well  settled  rule  o£  intemauonal  law,  that  a  foreigner  is 
bound  to  regard  the  criminal  laws  of  the  coudtry  in  which  he  may 
sojourn,  and  for  any  offence  there  committed,  he  is  amenable  to 
those  laws.  In  this  case,  the  offence,  if  committed  at  all,  Wi^ 
committed  within-  our  jurisdiction,  and  is  punishable  by  our  laws. 
The  respondent,  although  a  foreigner,  is,  if  guilty,  eqii|pJIy-  Subject 
to  our  jurisdiction  with  our  own  citizens.  •  His^sdtpe  into  Can- 
ada did  not  purge  the  offencOj-nor.  oust  our  jurisdiction.  Being 
retaken  and  brought  in  fact  within  our  jurisdiction,  it  is  not  for  us  - 
to  inquire  by  What  means,  or  in  what  precise  manner,  he  may  have  , 
been  brought  within  the  reach  of  justice. 

It  becpmes  then  immaterial,  whether  the  prisoner  was  brought 

out  of  Canada  with  the  assent  oC  the  authorities  of  that  country  or 

not.     If  there  were  any  thing  improper  in  the  transaction,  it  was 

not  that  the  prisoner  was  entitled  to  protection  on  his  own  account. 

The  illegality,  if  any,  consists  in  a  violaiion  of  the  sovereignty  of ' 

an  independent  nation.     If  that  nation  complain,  it  is  a  matter 

which  concern^  the  political  relations  of  the  two  countries,  and  in 

16 
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Oy  v]>  Ulb,  that  aspect,  is  a  subject  not  withio  the  constitutional  powers  of  this 
1885/     court. 

.®!^  Whether  the  authorities  of  Canada  would  have  surrendered  the 

Brewiur.  prisoner,  upon  due  application,  is  a  question  of  national  comity, 
resting  in  discretion.  Their  power  to  do  so  will  not  be  questioned. 
If  thej  have  the  power  to  surrender  him,  they  may  permit  him  to 
be  taken.  If  they  waive  the  invasion  of  their  sovereignty,  it  is  < 
not  for  the  respondent  to  object,  inasmuch,  as  for  this  offence,  he 
^  is,  by  the  taw  of  nations,  amenable  to  our  laws.  . 
-  Were  thb  aa  attempt  to  subject  the  prisoner  to  the  exercise  of 
our  jurisdiction,  in  a  case  not  confessedly  within  it,  the  case  would 
be  different.  Had  t^e  act  been  committed  in  Canada,  however 
injurious  to  our  citizens  it  might  have  been,  the  law  of  nations 
would  have  affi>rded  a  protection  which  this  court  would  be  bound 
to  respect.  * 

We^are  also  of  opinion,  that  the  pharge  was  correct.  If  stolen 
goods  were  found  in  possession  of  the  prisoner,  it  is  jrifMi  fade 
evidence  of  guilt.  Whether  they  were  to  be  considered  as  in  his 
possession,  and  under  what  circumstances,  was  a  qilestion  of  fact ; 
and  how  far  those  circumstances  sustained  or  rebutted  the  presump- 
tion of  guilt,  was  surely  a  question  for  the  jury ;  and  if  they  were 
satisfied  that  the  presumption  was  equally  strong',  as  if  the  goods 
had  been  found  upon  his  person,  or  in  his  house,  the  consequence 
would  be  the  same,  and  the  prodf  of  guilt  equally  satisfactory. 
Judgment  that  the  prisoner  take  nothing  by  bis  exception.  - 


OF  THE  STATE  OF  VERMONT.  123 

Geoege  Morton  v$.  Natban  Webb.  Qramd  Iilk, 


If  two  wfits  be  sued  out  on  the  same  day,  and  both  served  at  different  times,  the 
one  first  senred  will  abate  the  other,  bat  not  e,  canvermf, 

A  trustee  action  pending  will  not  abate  a  subsequent  suit  in  the  common  law 
form  between -the  principal  parties  and  for  the  same  cause  of  action. 

The  noQ-joiiidBr  of  a  dormant  partner  as  plaintiff  is  no  ground  of  abatement, 
nor  can  it  be  taken  ailTantage  of  on  trial.  - 

This  was  an  action  on  bo«k,  to  which  the  defendant  pleaded  in 
abatement^  the  pendency  of  a  former  suit  for  the  same  catise  t( 
action.  To  thb  the  plaintiff  replied,  that  the  other  suit  referred 
to  was  a  trustee  or  factorizing  process,  summoning  certain  persons 
as  the  trustees  of  the  defendant,  which  writ  was  sued  out  on  the 
same  day  with  the  writ  in  this  suit,  but  not  served  until  after  the' 
service  of  the  writ  in  this  suit.  To  thb  replication  the  defendant 
demurred.  The  county  court  adjudged  the  replication  sufiicient,. 
to  which  the  defendant  excepted. 

The  case  was  referred  to  an  auditor,  who  reported,  among  other 
things,  that  one  S.  B.  was  a  secret  or  dormant  partner  with  the 
plaintiff,  and  equa^fy  interested  with  the  plaintiff  in  the  claim  in 
suit.  The  county  court  tendered  judgment  4br  the  plaintiff,  not- 
withstanding the  objection  that  S.  B.  should  have  been  joined  in 
the  suit,  to  which  the  defendant  also  excepted. 

Harrington  and  Smalley  and  Adams  far  defendant. — 1.  The 
pleadings  in  .this  case  show  that  two  suits  were  commenced  at  the 
same  time  for  the  same  cause  of  action.  This  is  good  cause  of 
abatement  of  both  Mictions. — 1  Saund.  P.  &  E.  19,  and  authorities 
therpxited.    Arch.  Plead.  320. 

2.  From  the  report  of  tBe  auditors,  it  appears,  that  Sidney 
Baldwin  was  partner  with  plaintiff,  .and  jointly  interested  in  this 
suit,  and  ought  therefore  to  have  been  joined  with  plaintiff  in  the 
suit.— 1  Saund.  P.  b  E.  IB. 

ft 

H.  Adams  contra. — A  general  demurrer  to  a  replication  to  a 
plea  in  abatement  will  reach  to  formal  defects  in  the  plea  itself. 

The  plea  in  abatement  is  defective,  because  it  is  not  alleged 
therein  that  there  was*  another  action  pending  when  this  writ  Was 
purchased. — 5  Mass.  Rep.  174,  Commonwealth  vs.  Churchill. 
Year  Book,.d9,  Hen.  6,  12  pi.  16. 

The  purchase  of  the  writ  may  be  considered  at  any  moment  of 
the  day  of  its  date,  which  will  best  accord  with  the  justice  of  the 
case. — 15  Mass.  Rep.  Badger  vs.  T^nney,  364. 
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Gravd  Ule,       Every  court  has  its  ovm  rule  respecting  what  shall  be  considered 

1SS5.       the  commencement  of  an  action. — ^Ballentine  on  Limitations^  118. 

^^^         In  the  action  on  book,  a  dormant  partner  cannot  join  as  co-plain- 

Webb.      tiff  in  a  suit  to  recover  tf  debt  due  the  company. — ^3  Vt.  Rep.  65, 

Boardman  vs.  Keehr  and  AUen,     5  Vt.  Rep.  1 16,  HUliker  vs. 

Loop.     5  Mass.  Rep.  174. 

The  opinion  of  the  court  was  delivered  by 

Phelfs,  J. — ^To  some  purposes  th^  suing  out  of  a  writ  is  deemed 
the  commencement  ol  a  suit,  and  to  some  purposes  the  service  of 
the  writ  is  the  comnSencement.  Still  it  is  considered,  under  our 
practice,  that  a  writ  is  under  the  absolute  control  of  the  plamtiff 
nntil  served.  He  may  suppress  it  if  he  choose,  and,  in  general, 
no  other  person  can  have  any  interest  in  it  until  served.  Then 
indeed  it  becomes  a  suit  pending,  and  to  some  purposes  has  rela- 
tion to  the  impetrartion  of  the  writ.  It  follows,  that  the  mere  suing 
out  of  a  writ,  the  same  not  being  served,  will  not  abate  a  vrrit  sub- 
sequently sued  out  and  served.  If  two  writs  be  sued  out  at  the 
same  time,  and  one  be  served,  it  is  not  liable  to  be  abated  by  a 
subsequent  service  of  the  other.  But  the  latter  suit  is  abatable. 
So  it  w^s  in  this  cas§ ;  the  factorizing  syit  was  abated  by  the  pen- 
dency of  this  suit.     But  the  reverse  will  not  hold. 

The  pendency  of  a  factorizing  suit  will  not  abate  a  common  law 
suit  between  the  principal  parties,  though  for  the  same  cause  of 
action.  The  reason  is,  that  the  fiictorizing  suit  does  not  furnish 
the  same  remedy.  By  statute,  if  the  supposed  trustee  has  no  ef- 
fects, the  suit  fails  altogether.  In  such  case,  therefore,  it  givto  no 
remedy  against  either  the  person  or  property  of  the  debtor.  The 
reason  df  the  rule,  that  the  pendency  of  a  suit  will  abate  another 
action,  for  the  same  cause^  and  between  the  same  parties,  b,  that 
the  second  suit  is  unncfcessary  and  oppressive.  Such  however  is 
not  the  case,  where  the  first  suit  is  a  factorizing  or  trustee  process. 

As  to  the  .other  objection,  that  S.  B.  shoujd  have  joined  in  the 
action,  it  is  sufficient  to  say,  that  the  rule  is  well  settled,  that  a  dor- 
mant or  secret  partner  need  not  join  in  a  suit  for  goods  sold,  and 
by  parity  of  reasoning  in  the  action  on  book.  The  non-joinder  in 
such  case  is  no  cause  of  abatement,  and  if  not,  it  certainly  cannot 
be  taken  advantage  of  on  trial. 

Judgment  affirmed. 
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ADDISON   COUNTY. 


January  Term,  1835. 


Pebbint,  Hon.  CHARLES  K.  WILLIAMS,  Chief  JfuUee. 
"     ^TJEPHEN  ROYCE,    > 
•«      JACOB  COLLAMER,  \  AmiHamt  Jtt9iice9. 
JOHN  MATTOCKS,    S 


4t  (t 


Addisou, 
MiDDLKBURT,  NeW  HaYSN  ftod  BrISTOL  M.  AZARl AB*  RoOD.  ^^'^HS?* 


Where  a  note  was  ^ven  to  the  selectmen  of  three  towns,  and  prosecuted  to 
final  judgment  in  the  name  of  said  towns,  under  the  directions  of  a  special 
•gent  appoiated  by  one  of  said  towns,  a»d  the  Inbney  ^collected  and  paid  to 
nid  selectmen  by  the  shenfl^He2<i,  Tliat  said  selectmen  were  not  authorized 
to  receive' said  money  and  to  discharge  the  sheriff. 

The  authority  given  by  the  statute  to  the  selectmen  over  the  prudential  affairs 
of  the  town,  does  not  authorize  them  to  reoeive  the*  moneys  of  the  town  and 
execute  discharges  therefor. 

This  was  an  action  against  defendant,  as  sheriff,  for  not  jpaying 
over  money  collected  on  an  execution.    Trial  by  the  court.    ' 

The  fiu^ts  were,  that' a  note  of  hapd  was  given  by  one  Case  to 
the  selectmea  of  the  towns  of  Middlebury,  New  Haven  and  Bris- 
tol, which  was  prosecuted  to  final  judgment  in  the  name  of  the 
plaintifiB,  by  the  direction  of  a  special  agent  of  the  town  of  Bristol. 
No  special  agent  was  appointed  by  either  of  the  other  towns.  An 
execution  isisued  on  the  final  judgment  recovered  at  the  last  term 
of  the  supreme  court  in  this  county,  for  $137  67  damages,  besides 
the  cost,  and  was  put  into  the  hands  of  the  defendant,  within  the 
life,  who  received  the  mohey  upon  it.  It  also  appeared,  that  after 
the  coHDraencement  of  t6is  suit  the  defendant  paid  to  the  select- 
men of  Middlebury,  two  of  the  selectmen  of  Bristol,  and  two  of 
Ae  selectmen  of  New  Haven,  the  full  amount  of  money  received 
on  the  execution,  and  on  that  occasion  the  said  selectmen  executed 
to  the  defendant  the  following  discharge : 

''  Received,  May  31,  1834,  of  Azariah  Rood,  sheriff,  $  166  79, 
m  full  satisfaction  of  an  execution  in  favor  of  the  towns  of  Mid- 
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Addison,     dlebury,  New  Haven  and  Bristol,  against  Nathan  Case,  issued  on 
'tSs?''     a  judgment  of  the  supreme  court,  Januaiy  term,  1834 ;  and  we 
Middiebury  tt  ai  hereby  discharge  the  suit  commenced  against  said  Rood  on  account 
V*-        of  said  execution,  and  direct  the  said  suit  to  be  discontinued." 

Rood.  ' 

This  discharge  was  signed  by  the  three  selectmen  of  Middle- 
bury,  two  of  the  selectmen  of  Bristol,  and  two  of  the  selectmen 
of  New  Haven. 

This  discharge  was  objected  to  by  the  plaintij9s,  but  the*court 
decided  that  it  was  good  and  available  in  law  to  the  defendant,  and 
thereupon  rendered  judgment  for  the  defendant,  to  which  plaintiff 
excepted,*  and  the  exceptions  were  allowed  and  certified. 

Ldnsley  and  Chipman  and  Bradley  for  thtplaiwtifft, — 1.  The 
discharge  of  the  selectmen  is  wholly  inoperative.  No  town  offi- 
cer can  discharge  any  debt,  except  by  receiving  the  money.  If 
the  debt  is  to  be  discharged  without  payment,  it  must  be  by  a  vote 
of  the  town.  The  payment  of  the  money  then,  being  essential  to 
the  .validity  of  the  discharge,  it  is  equally  essential  that  the  pay- 
ment he  made  to  some  one  authorized  by  lOw  to  receive  the  money. 
The  treasurer' is  the  dnly  officer  authorized  by  law  to  receive  and 
pay  out  the  monies  of  the  town.  His  duties  and  responsibilities 
are  clearly  fixed  by  law,  and  peculiar  and  appropriate  remo^ies  and 
ample  security  are  provided  by  statute  for  the  town.  The  duties 
pf  the  treasurer  of  a  iown  being  thus  clearly  defined  by  the  statute, 
no  other  officer  can  exercise  the  power  conferred  upon  him,  unless 
clearly  and  expressly  authorized  by  the  statute.  The  court  wilh 
not  give  this  power,  thus  given  to  the  treasurer,' to  another  officer, 
by  implication.  It  is  obvious,  that  to  have* the  monies  of  tbe  town 
paid  to  several  and  distinct  and  separate  officers,  keeping  no  com- 
mon accounts,  would  produce^  irretrievable  confusion,  and  it  is  im- 
possible to  believe  that  it  wa§  ever  designed  to  produce  such  a  re- 
sult. Besides,  the  legislature,  by  the  provisions  of  the  statute 
requiring  tbe  treasurer  to  gi^e  bonds,  &c.  have  shown  what  pre- 
cautions they  supposed  necessary  for  the  security  of  the  town 
against  those  authorized  to  receive  the  public  money ;  and  having 
provided  no  such  security  for  the  town  fi^m  the  selectmen,  the  ip- 
ference  is  irresistible,  that  they  did  not  contemplate  that  they  would 
be  entrusted  with  the  common  funds!  The  treasurer  is  appointed 
for  the  sole  purpose  of  doing '  what,  in  this  case,  the  selectifien 
have  attempted  to  do  for  him ;  and  in  doing  it,  they  have  clearly 
departed  fibm  their  sphere,  and  invaded  the  rights  of  another  de- 
partment ;  and  in  doing  this,  they  offer  none  of  the  safeguards  to 
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the  town  which  the  law  requires  from  the  officer  charged  with  this    AoDisoif, 
duty.  .  1836.     ■> 

The  treasurer  then,  it  is  insisted,  is*  the  only  officer  authorized  ^»**^^*»"'y*'^ 
by  law  to  receive  and  disburse,  money  for  towns.  Rood. 

2.  But  whether  this  be  so,  jot  not,  it  is  clear  that  the  selectmen 
are  not  clothed  wjth  this  power. 

(1.)  The  duties  of  4^e  selectmen  are,  ^'to  superintend  the  pru- 
dential affairs  of  the  town.''  This  general  definition  is  obviously 
loose,  but  if  nothing  else  was  to  be  found  in  the  statute^  all  the 
power  that  could  with  any  show  of  reason  be  given  them  by  this 
section  of  the  statute,  would  be  to  permit  them  to  do  those  acts 
which  were  obviously  prudent  and  nece^ry  for  the  town  to  have 
performed,  and  which  could  not  come  within  the  appropriate  du-  ^ 
ties  of  any  other  officer. — Comp.  Btat.  410,  sec.  3. 

(2.)  The  legislature  have  not  left  it  doubtful  how  ^^  prudential" 
shoaId*be  construed.  They  have  proceeded  to  point  out  minutely 
their  duties.  They  are  to  take  bonds  of  the  constable,  warn  meet- 
ings, make  up  taxes,  lay  out  roads,  superintend  roads,  bridges,  &c. 
But  they  are  not  under  the  pretence  of  superintending  the  pruden- 
tial affiiHS  of  the  town,  to  perform  the  duties  of  the  constable  or 
town  clerk,  or  remove  the  deposits  from  the  treasury,  or  intercept 
the  money  in  its  way  to  the  treasury. 

By  the  constitution  of  the  state,  the  legislature  are  undoubtedly 
interested  with  the  superintendence  of  the  prudential  afiairs  of  the 
state,  and  yet  they  are  not  au&orized  to  receive  a  dollar.  •  They 
can  borrow  and  appropriate  money,  and  levy  taxes*— their  powers 
far  exceeding  those  of  selectmen — ^but  they  are  not  authorized  to 
receive  money.  • 

Wherever  the  powers  of  selectmen  have  been  judiciarily  con- 
sidered, courts  have  strongly  intimated  that  their  authority  was 
limited  to  si  narrow  sphere.  They  cannot  discharge  a  witness. — 
Angel  ys.  Paumal^  3  Vt.  Rep..  61. 

(3.)  Selectmen  are  special  agents,  and  their  powers  are  limited 

'by  statute,  which  points,  out  their  duties.     This  subject  was  fully 

discussed  and  ably  illustrated  by  Judge  Hosmer,  in  Crriswold  vs. 

Sbmingtony  and  it  was  decided  that  they  could  not  submit  a  suit. 

5  Con.  Rep.  871. 

(4.)  Their  acknowledgment  that  a  person  is  a  pauper,  is  no 
evidence. — 1  Day,  183.  . 

.  (5.)  They  cannot  by  accord  take  away  the  rights  of  the  town. 
2Day^333. 

(6.)  They  cannot,  without  a  vote  of  the  towti,  commence  a  suit. 
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ADiHsoir,'        3.  The  town  of  Bristol  has  appointed  a  special  agent  for  the , 

iS86. sole  purpose  of  managing  thi^  business^  and  bis  having  the  note 

Middiaburycfafmiiy  be  considexed  as  evidence  that  be  acted  as  agent  with  the 
Rood.       consent  of  all  the  towns. 

The  selectmen  of  Bristol,  who  are  the  agents  of  the  town  ibr 
special  purposes,  cannot  supercede  the  special  agent  appointed  for 
this  purpose,  and  take  the  business  out  of  J^is  hands.- 

4.  All  the  selectmen  of  the  towns  of  New  Haven  and  Bristol 
have  nqt  joined  in  the  discharge.  The  selectmen  or  a  majority  are 
not  authorized  to  act.  They  must  all  conour  to  giVe  validity  to 
their  proceedings. 

Starr  and  BushntU  for  defendant, — The  discbarge  executed 
by  the  selectmen  of  the  three  towns  to  the  defendant,  on  the  re? 
ceipt  by  them  of  the  whole  sum  of  the  execution  in  favor  of  the 
towns  against  N.  Case,  was  a  valid  discharge  to  the  defendfint. 

1.  The  selectmen  are  appointed  "  to  superintend  the  prudential 
afl&irs  of  the  town/' — See  Rev.  Stat.  p.  409.  They  are  the  gen- 
eral agents  of  the  town.    They  are,  ex  officio,  overseers  of  the* 

.  poor,  unless  other  overseers  are  appointed.  They  are  also  trus- 
tees of  schools,  ex  officio^  in  conjunction  with  others  appointed  by 
the  town ;  and  as  such  trustees,  they  are  expressly  empowered 
"to  commence,  prosecute  and  defend  any  suit'br  suits,  action  or 
actions,  for  or  on  account  of  any  money  or  other  estate,  belonging  to, 
or  in  any  wise  appertaining  to  such  schools."  See  Rev.  Stat.  pp. 
589,  432  and  433.  Various  special  duties  are  imposed  on  them 
by  particular  special  statutes.  They  are  so  entirely  the  agents  of 
the  town,  that,  for  all  their  official  acts,  for  which  a  right  of  action 
accrues  to  any  one,  the  town  is  subjected  to  the  action ;  and  in  all 
cases  where  an  action  is  given  by  law  to  the  selectmen,  "  it  must 
be  brought  in  the  name  of  the  town."  See  Rev.  Stat.  p.  159. 
As  they  are  to  take  charge  of  the  property  of  the  towti  and  secure 
the  same  from  loss,  they  must  have  the  right  to  commence  suits 
and  also  to  stop  or  discharge  them  on  payment  of  the  debt  or  sum- 
due. — I  Cbip^  R^P-  378.    —  vs.  WeSber^  and  note,  456. 

2.  fioT  does  it  make  any  difference  that  the  town  of  Bristol  bad 
appointed  an  agent  "  to.  look  up  this  money."  He  had  no  author- 
ity to  act  for  Middlebury  or  New  Haven,  and  he  could  take  no 
step  without  their  concurrence,  no  more'  than  a  selectman  can  abt 
for  the  whole  board  of  selectmen  and  bind  the  town  by  drawing 
orders,  &c.  « 

8.  The  tender  q(  sixty  dollars  was  more  than  the  whole  taxed 
bill  of  cost.     The  bill  of  costs  was  only  $29  47,  and  the  lien  of 
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the  attorney  attaches  onljr  to  the  bill  of  co8ts.-«42  Aik.  Rep.  16S, :  a»d»o«. 
Hart  vs.  Chipwtan  and  Bates.  5  Bos.  and  Pul.  100,  Swain  vs.  t5»*' 
&?ia^e.    6  T.  R.  361,  Reed  vs.  Jhgaper.  MidditUmyM  ai 


The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — ^The  question  in  this  case  is,  ,whether  the  se- 
lectmen had  competeat  authority  to  receive  the  money  and  dis- 
charge the  debt ;  and  this  involves  in  the  first  place  the  question, 
whedier  they  have  such  a  general  power  or  authority  by  virtue  of 
their  office,  and  secondly  whether  they  had  it  under  th^  circum- 
stances of  this  particular  case. 

It  b  not  known  that  there  has  been  any  particular  decision  that 
reaches  the  first  branch  of  the  question.  In  Angett  vs.  P^ntmalf 
3  Vu  Rep.  61,  it  was  decided  that  the  selectmen  could  not,  with- 
out a  vote  of  the  town,  discharge  the  interest  of  a  witness,  but  that 
was  a  discharge  without  payment.  In  Connecticut,  where  the 
statute,  as  it  relates  to  the  duties  of  selectmen,  is  very  like  ours,  it 
has  been  decided  that  they  cannot,  without  a  vote  of  the  town, 
commence  or  refer  a  suit,  nor  accept  of  an  award  and  satisfaction. 
But  whether  they  can  receive  the  money  and  cancel  the  debts 
due  to  the  town,  has  hitherto  been  undecided.  That  it  is  the  ap- 
propriate duty  of  the  town  treasurer  to  keep  and  receive  the  mo- 
nies of  the  town,  and  that  payment  to  him  is  payment  to  the  town, 
there  is  no  doubt ;  and  the  statute  requiring  him  who  is  to  keep, 
and  the  collector  who  is  to  gather  the  money,  to  give  bonfls,  and  it 
being  required  of  no  other  town  (dficer,  affi>rds  a  strong  argument 
that  these  two  and  no  others  were  intended  to  be  made  the  fiscal 
officers  of  the  town.  For  this  there  would  seem  to  be  good  rea- 
sons. It  is  but  the  common  precaution  in  relation  to  most  corpo- 
latbns,  public  cur  private.  The  selectmen  may  be  discreet  fathers 
of  the  town,  yet  be  or  become  poor.  They  are  not,  like  a  presi- 
dent of  a  bank,  appointed  for  their  wealth ;  and  if  one  set  should 
happen  to  be  defaulters,  the  next  might  collect  it  of  them,  and  not 
pay  to  the  treasurer,  and  so  indefinitely,  before  the  money  would 
arrive  at  its  final  destination ;  and  although  it  would  be  rare  that 
they  would  squander  town  money,  yet  where  the  funds  are  consid- 
erable, if  they  could  contrd  them,  it  might  happen ;  and  unless  the 
law  by  fair  implication  at  least  gave  them  the  right  contended  for, 
it  would  be  more  safe  not  to  decide  that  they  have  it. 

The  statute  relating  to  town  meetings  directs  that  three  or  more 
persons,  not  exceeding  five,  be  appointed  as  selectmen,  "  to  super- 
intend the  prudential  affiiirs  of  the  town,''  and  who  are  to  be  over- 
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Ai^miOH,  '  geers  of  the  poor,  if  none  others  are  appointed ;  and  in  various 
^Ms^  statutes  particular  acts  and  duties  are  required  of  them  as  select- 
Middiobury «( a/|||en  and  overscers  of  the  poor ;  but  among  these,  it  is  believed,  that 
Rood.  of  prosecuting  or  defendbg  suits,  or  of  collecting  or  receivmg  mo* 
ney,  is  not  to  be  found.  Suits  are  directed  ta  be  prosecuted  or 
defended  by  agents  appointed  by  vote  of  the  town,  and  all  suits 
where  by  law  an  action  had  been  given  to  the  selectmen,  among 
others,  are  by  the  act  of  1817  directed  to  be  brought  in  the  name 
of  the  town,  depriving  them  from  being  even  nominal  parties.  The 
act  for  the  support  of  schools  indeed  appoints  the  selectmen,  and 
a  trustee  to  be  appointed  by  the  town,  trustees  of  schools,  with 
power  to  lease  lands  and  lend  the  money ;  but  this  is  a  distioct 
board  from  the  selectmen  merely,  with  particular  powers  conferred ; 
and  this  being  the  only  instance  in  which  the  selectmen,  even  with 
another,  are  entrusted  with  the  abiding  care  of  funds,  and  in  thb 
case  there  being  a  standing  trustee  joined  with  them,  is  rather  an 
argument  agiunst  them  for  the  power  of  the  selectmen,  as  such,  to 
receive  money.  But  it  is  insisted,  that  this  power  b  conferred  by 
the  words,  '^  to  superintend  the  prudential  affiirs  of  the  town." 
This  general  purpose  of  their  appointment  b  contained  in  the  very 
clause  directing  them  to  be  appointed,  and  afterwards  particular 
acts  and  duties  are  enjoined.  Perhaps  these  specified  duties  may 
be  regarded  as  what  is  meant  by  ^*  prudential  afiairs."  If  not,  the 
broadest  construction  would  seem  to  comprehend  no  more  than  all 
those  undefined  acts  and  doings  that  are  necessary  and  convemem 
to  have  done  in  the  management  of  the  afiairs  of  the  town, 
which  it  is  not  made  the  duty  of  other  ofilcers  to  do-«every  thing 
that  is  no  one's  business  in  particular  to  do— that  b,  to  do  the 
chores  of  the  town.  But  it  is  the  proper  business  of  the  treasurer 
to  receive  and  keep  the  cash  of  the  town,  and  therefore  it  b  not 
comprehended  by  thb  general  expression.- 

We  think,  therefore,  that  the  power  in  question  is  not  given  to 
the  selectmen,  either  expressly  or  by  necessary  implication,  and 
therefore  they  have  it  not. 

There  is  nothing  in  thb  case,  that  will  dbtingubh  it,  favorable  to 
the  defendant.  It  does  not  appear,  that  the  selectmen  of  any  of 
these  towns  took  the  note  which  was  sued,  or  ever  had  any  actual 
agency  in  the  matter ;  bujt  the  suit  was  prosecuted  by  a  special 
agent  appointed  by  the  town  of  Bristol,  and  after  final  judgment, 
and  the  money  had  been  collected  upon  the  execution  of  the  de- 
fendant, the  sherifi*,  in  lieu  of  paying  the  money  over  to  the  attor- 
ney or  agent,  saw  fit  to  pay  it  to  the  selectmen  of  these  towns. 
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There  is  no  doubt  but  that  there  may  be  cases  in  which,  when  the'  Ai»i»iw>n, 
sdectmea  haying  been  entrusted  by  the  town  to  take  or  hold  secu-       i8S5.  ' 
lities,  the  receiving  the  money  upon  them  and  giving  them  up  to MkBCBurytiai 
be  cancelled^  would  be  an  extinguishment  of  the  debt.    But  here       Rood- 
was  no  implied  agency.    Their  interference  was  entirely  gratuitous, 
and  intended  to  be'  official,  and  it  not  being  within  the  scope  of 
their  general  authority,  the  discharge  they  gave  was  of  no  efi^t. 

Judgment  of  county  court  is  reversed. 


William  H.  White  vs.  Ctrus  Booth  et  al.  Aadmon, 

JoMtonu 

(Bi  Qioncery.)  i885. 

The  erecting  and  using  a  church  on  lancU  to  which  a  party  has  a  doubtful 
claim,  for  which  he  has  commenced  his  action  of  ejectment  at  law,  is  not 
saeh  a  nuisance  or  waste  as  to  entitle  him  to  the  interposition  of  this  court 
m  gaokiiag  an  injunction. 

This  was  a  bill  in  chancery,  praying  for  an  injunction.  .The 
substance  of  the  bill  and  answer  is  sufficiently  presented  in  the 
opinion  of  the  court. 

P.  C.  Tucker y  for  the  oratory  cited  Treatise  of  Equity,  10—15. 
Fonblanque,  23.  1  Maddock's  Chancery,  186,  15^-60.  Pope 
vs.  Carly  2  Atk.  342.  Smith  vs.  Cooky  3  Atk.  381.  Potneroy 
vs.  Mttty  3  Vt.  Rep.  413.  Bac.  Abr.  651.  2  Brown's  Chan. 
Rep.  15i5.    2  Harrison's  Chancery,  182.     Hardress,  96. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  Chan. — ^The  bill  states,  that  the  orator  is  the  grantee 
of  several  lots  of  land,  within  the  original  charter  limits  of  the  town 
of  Fenrisburgh,  and  that  he  holds  title  to  said  lands  by  several  legal 
conveyances  fiom  the  proprietors  of  said  town,  and  is  thereby  en- 
tided,  as  he  is  advised  and  believes,  to  a  share  or  shares  of  any 
undivided  lands  in  said  town,  which  may  yet  remain  therein,  or 
which  may  have  heretofore  reverted  in  any  manner  since  the  sup- 
posed find  division  b  said  town ; — ^that  in  May,  1785,  a  proprie- 
tois'  meeting  was  held  in  said  town,  when  it  was  voted,  that  the 
"  town  plot,"  so  called,  now  the  city  of  Vergennes,  be  laid  out  as 
No.  84  in  said  town,  near  New  Haven  falls; — ^that  in  Oct.  1786, 
another  meeting  was  held,  when  it  was  voted,  that  the  plot  afore- 
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said  ifaould  be  dirided  into  three  dinsioos,  at  the  discretion  of 
a  committee  appointed  for  that  purpose,  and  they  should  be  al- 
lowed in  said  plot  lands  for  a  green,  public  buildings  and  a  market 
place,  to  be  laid  out  by  the  judgment  of  said  committee,  who 
should  afterwards  repan  their  doings ; — that  the  committee  report- 
ed to  an  adjourned  meeting,  when  the  report  was  accepted  and  the 
plot  established ;— *that  said  committee,  according  to  the  vote,  laid 
out  a  certain  lot  in  the  plot  as  a  public  lot  of  land,  to  be  used  for 
the  purpose  of  having  a  court  house  and  jail  erected  thereon,  and 
for  no  other  purpose  whatsoever ; — that  on  the  24th  day  of  Sep- 
tember, 1838,  the  inhabitants  of  the  town  plot  of  Ferrisburgh,  then 
and  now  being  a  public  corporation,  by  and  under  the  name  and 
description  of  the  "  mayor,  aldermen,  common  council  and  free- 
men of  the  city  of  Vergennes,"  at  a  public  meeting  duly  warned 
and  assembled,  assuming  upon  themselves  the  right  to  control  said 
court  house  and  jail  lot,  did  by  public  vote  resolve  and  order  that 
the  court  house  and  jail  lot  in  the  city  of  Vergennes  be  and  b 
hereby  granted  to  the  protestant  episcopal  society,  for  the  purpose  of 
erecting  a  church,  &c.  except  that  part  on  which  the  court  house  now 
stands,  &;c.  exonerating  said  city  from  all  liability  in  case  said  society 
should  lose  said  lot ; — ^tbat  said  meeting  was  thin,  only  21  voting,  16 
for  and  5  against  the  motion ;-— that  the  defendant  and  others,  as  a 
committee  of  said  protestant  episcopal  society,  by  virtue  of  said  vote, 
and  with  no  other  authority,  have  broken  up  the  soil  and  erected 
thereon  a  large  brick  building,  and  therein  committed  great  waste, 
be. ; — and  that  the  orator,  in  order  to  have  the  title  of  himself  and 
other  proprietors  of  said  town  of  Ferrisburgh  tried  and  established, 
has  instituted  an  action  of  ejectment  against  said  protestant  episco- 
pal society  in  Vergennes,  which  is  still  pending.  The  bill  then 
prays,  that  the  society,  and  all  persons  acting  under  them,  may  be 
enjoined  finom  finishing  or  using  said  building  until  the  final  dedsion 
of  the  suit  at  law,  and  then  if  the  plaintiff  there  succeeds,  such 
other  relief  as  shall  be  proper. 

The  answer  of  the  defendants  admits,  that  the  premises  descri- 
bed were  laid  out  by  a  committee  of  the  proprietors,  as  set  forth 
in  the  bill,  to  put  a  court-house  and  jail  upon,  but  deny  that  it  was 
set  apart  for  thai  purpose  and  no  other.  They  also  admit  a  vote 
of  the  inhabitants  of  the  city,  and  then  say  they  are  a  committee 
appomted  by  the  protestant  episcopal  society  to  build  them  a  church, 
and  folly  believing  that  the  mhabitants  of  the  city  had  a  right  to 
make  the  grant,  they  executed  and  finished  a  house  of  public  wor- 
ship, which  has  been  consecrated,  and  the  aociely  btend  to  con- 
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tkuie  the  use  of  it^  and  they  sabmh  that  the  right  should  be  settled     Adduon, 
IB  the  suit  at  law.    They  deny  the  orator's  title,  and  say  that  they       75^' 
believe  the  proprietorship  of  the  town  of  Ferrisburgh  was  dissdved      ^^^ 
in  1800.  Booihcio^ 

Upon  this  bill  and  answer,  the  question  is,  whether  an  injunc- 
tion  should  be  granted,  not  to  prevent  the  building  or  completing 
the  church,  for  that  is  already  done,  but  to  prevent  its  being  used 
for  puUic  worship.  It  would  be  rather  irreverent  to  call  that  stag- 
ing waste,  and  there  would  seem  to  be  ncf  good  reason  to  order  the  ^ 
suspension  of  the  worship,  even  if  the  plaintiff's  title  was  indispu- 
table, and  the  defendants  had  entered  without  color  of  right.  It 
might  be  otherwise,  if  the  defendants  bad  turned  the  orator  and 
others  out  of  a  building  by  them  erected  or  owned.  The  trespass, 
if  any,  was  upon  the  land  by  building  the  church  ;  but  the  use  of 
an  additional  sanctuary  in  the  city,  pending  the  controversy  at  law, 
cannot  injure  the  oiator,  but  may  be  salutary  to  the  citizens. 
When  the  bill  was  brought,  probably  the  building  was  not  finished 
or  consecrated,  for  the  complaint  states,  that  the  defendants  "  had 
broken  up  the  soil  and  erected  a  large  brick  building  thereon." 
Although  we  are  to  consider  the  facts  as  they  now  exist,  yet  as 
they  were,  the  application  was  very  late.  Why  was  not  the  ap- 
p]i(»ti<xi  made,  at  latest,  as  soon  as  they  broke  ground  ?  Why 
was  it  delayed  until  a  great  expense  had  accrued  in  a  good  cause, 
which,  according  to  llie  orator's  iriew,  in  that  place  was  a  great 
public  nuisance  which  must  be  abated  ? 

Besides,  the  title  of  the  orator  and  his  associates  is  not  clear  and 
certain.  It  is  at  least  obsolete,  and  possibly  extinguished,  and  the 
right  of  the  defendants  to  the  easements  they  claim  has  some  plau- 
sibility, as  the  proprietors  voted  ''lands  in  said  town  plot  for  a  greep, 
public  buildings,  and  market  place."  Whether  the  doings  of  the 
oomauttee,  and  the  vote  of  the  proprietors  thereon,  restrksted  this 
vote,  and  confined  the  use  of  the  public  lot  for  a  court  house  and 
jail,  may  be  a  question.  These  and  other  points  are  fit  subjects 
for  the  decision  of  a  court  of  law,  where  the  plaintiff  will  be  enti- 
tled to  his  legal  rights,  however  severely  it  may  affect  otheis ;  and 
his  redress,  if  he  prevails,  wil]  be  quite  adequate,  as  he  may  per- 
haps obtain  the  bettering  house  without  being  subject  to  the  bet- 
terment act,  and  these  defendants  are  not  stated  in  the  bill  to  be 
unable  to  respond  m  damage.  At  all  events,  the  society  for  whom 
they  act  are  quite  responsible ;  for  although  the  highly  respectable 
protestant  episcopal  mother  church  in  Vermont  has  by  some  invid- 
kNis  persons  been  considered  but  a  step-mother  to  the  children  of 
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the  state,  yet  she  has  been  very  prosperous  in  her  temporal  affidrs, 
and  by  her  glebes  and  her  good  ludc  in  the  law,  as  successors  of 
the  propagation  society,  has  obtained  a  very  solid  footing  in  tbb 
state,  and  possesses,  it  is  believed,  a  very  pretty  rent  iblL 

Upon  the  whole,  we  think  the  plaintiff,  if  he  has  a  right,  has 
an  adequate  remedy  at  law ;  that  the  defendants  have  not  acted 
against  equity  and  good  conscience ;  that  the  orator  was  too  late  in 
his  application,  and  his  title  doubtfiil,  and  the  defendants'  claim  not 
clearly  invalid.  These  reasons  are  quite  sufficient  to  induce  us  to 
refiise  an  injunction,  independent  of  a  disposition  to  walk  softly 
upon  consecrated  ground. 


Addibon, 

Januarjff 

1886. 


Bank  or  United  States  vs.  Joseph  Tucker  et  al. 

In  declaring^  on  a  jail  bond,  it  is  auffieient  to  allege  that  the  prisoner  wa«  con. 
fined  in  jail  on  mune  or  final  process,  stating  the  process  without  alleging 
the  previous  proceedings. 

More  is  surplusage,  and  does  not  vitiate,  unless  it  shows  an  illegal  imprison, 
mont. 

If  there  exist  any  such  defect  in  the  previous  proceeding  9M  renders  the  impris- 
onment illegal,  it  should  be  pleaded  by  the  defendant. 

The  court  will  not  pruume  an  officer  of  general  jurisdiction  prooeeded  irregu. 
larlj. 

This  was  an  action  of  debt  on  a  jail  bond,  alleging  in  substance, 
in  common  form,  that  the  plain tijBf  recovered  a  judgment  against 
Joseph  Tucker  and  another,  of  the  city  of  Vergennes,  by  the  con- 
sideration of  Addison  county  court,  and  took  out  execution  in  com- 
mon form,  directed  to  the  sheriff  of  Addison  county,  his  deputy, 
or  either  constable  of  said  Vergennes,  and  delivered  the  same  to 
the  sheriff  of  Addison  county,  who  for  want  of  property,  be.  com- 
mitted said  debtors  to  the  keeper  of  the  jail  in  said  city  of  Ver- 
gennes; whereupon  the  defendants  executed  the  bond  now  in 
question,  whereupon  the  debtors  were  admitted  to  the  liberties  of 
said  prison,  from  which  they  had  escaped,  and  the  bond  was  as- 
signed to  the  plaintiffi. 

To  this  there  was  a  general  demurrer  and  joinder.  Judgment 
having  been  rendered  in  the  county  court,  that  the  declaration  was 
sufficient,  exception  was  filed  and  the  cause  passed  to  this  court  for 
revision. 
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P.  C.  JSicker  for  the  defendants. — ^By  the  fourth  section  of   Aooimm. 
tbe  act  of  October  SOy  1794,  which  is  an  act  in  addition  to  an  act        isas. 
incorporating  said  city,  (Stat.  p.  21,)  it  is  provided  that  there  shall    ^'  ^'  ^^^^ 
be  kept  and  maintained;  in  good  and  sufficient  repair,  a  jail  in  said  Tucker  h  oL 
city,  for  the  commitment  of  all  city  prisoners,  and  also  all  other 
prisonexs  who  may  be  sent  to  said  jail  from  any  of  those  counties 
in  which  there  shall  not  be  a  good  and  sufficient  jail.     By  the  act 
of  November  8,  1803,  (Corop.  LaWs,  226,)  it  is  provided,  that 
whenever  any  writ,  process,  warrant  or  execution,  issued  under  the 
authority  of  this  state,  shall  be  directed  to  any  officer  or  indifferent 
person  in  the  county  of  Addison,  by  which  it  shall  become  his  duty 
to  commit  the  person  or  persons  therein  named  to  the  county  jail 
in  said  county,  and  such  officer  or  indiffisrent  person  shall  find  that 
the  person  or  persons  named  in  such  process  shall  be  confined  in 
the  jail  in  the  city  of  Vergennes,  or  legally  bailed  within  the  liber- 
ties thereof,  it  shall  be  the  duty  of  such  officer  or  indifferent  per- 
son to  commit  such  person  or  persons,  (so  committed  on  bail,)  to 
the  jail  in  the  city  of  Vergennes. 

From  these  authorities,  it  clearly  appears — 

1.  That  the  city  jail  is  for  city  prisoners  only,  except  in  the 
cootingency  named,  and  which  did  not  occur  in  the  present  case. 

2.  That  the  person  or  persons  against  whom  any  precept  is  is- 
sued bom  any  court  or  courts,  other  than  those  of  said  city,  cannot 
be  legally  directed  to  any  officer  to  commit  to  said  city  jail  in  the 
first  instance,  save  only  in  those  cases  where  there  is  no  county  jail, 
whichr  is  good  and  sufiicient. 

3.  That  it  must  appear  satisfactorily  to  the  officer  executing  any 
such  precept,  that  the  person  to  be  by  him  committed  to  said  city 
jail  is  already  a  prisoner  therein,  or  bailed  to  the  liberties  thereof 
bv  virtue  of  a  city  process.  The  right  to  commit  to  said  jail  at 
all  depends  upon  this  fact  as  a  condition  precedent. 

Tbe  defendants  contend,  that,  according  to  the  plaiutiff^s  decla- 
ration, tbe  commitment  upon  which  the  bond  was  given  was  void, 
and  consequently  that  they  were  never  legally  in  tbe  custody  of 
the  jailer  of  Vergennes,  and  that  the  bond  taken  to  said  jailer  and 
assigned  to  these  plaintiffi  is  also  void. 

The  declaration  sets  forth,  that  the  execution  upon  which  said 
Joseph  Tucker  and  Philip  C.  Tucker  were  committed,  was  issued 
by  Addison  county  court,  upon  a  judgment  rendered  on  the  sec- 
ond Tuesday  of  December,  1832 ;  was  taken  out  on  the  second 
day  of  January,  1833,  for  ^259  87  damages,  and  $18  23  costs, 
and  25  cents  for  said  writ  of  execution,  signed  by  Samuel  Swift  of 
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Aubmoh,  said  county  and  returnable  in  sixty  days ;  that  it  was  delivered  to 
1886. '  Marslial  S.  Doty»  sheriff  of  said  county,  on  the  3d  day  of  Jaou- 
u.  s  Bank  ^fy^  ig3| — ^^gs  directed  to  the  sheriff  of  the  county  of  Addison, 
Tucker  cf  oi.  his  deputy,  or  either  constable  of  Vergennes,  in  said  county,  to 
serve  and  return.  And  it  further  sets  forth,  that  on  the  said  third 
day  of  January,  1833,  the  said  sheriff,  by  virtue  of  said  execution, 
arrested  and  took  the  bodies  of  the  said  Joseph  and  Philip  C, 
and  them  did  commit  to  the'  keeper  of  the  jail  in  the  ci^  of  Ver- 
genns,  within  the  said  prison.  There  is  no  command  in  said  writ 
of  execution  to  commit  to  said  jail,  and  if  there  had  been,  no  law 
exists  to  warrant  it.  The  right  to  commit  them  existed  only  in  the 
contingency  of  the  sheriff's  finding  the  defendants  in  said  execu- 
tion prisoners  within  said  jail  or  its  limits,  and  the  declaration  does 
not  state  that  such  was  the  case.  So  far  as  the  declaratbn  shows, 
the  commitment  was  totally  void,  and  by  consequence,  the  bond 
also. 

The  declaration,  says  Chitty,  must  all^e  all  the  circumstances 
necessary  for  the  support  of  the  action.  The  degree  of  certainty 
required  is,  that  to  a  certain  intent  in  general,  whidi  should  pervade 
the  whole  declaration^  and  is  particularly  required  in  setting  forth 
the  parties,  time,  place  and  other  drcumstancet  nuessary  to  main- 
tain  the  action. — 1  Chit.  Plead.  254.  If  a  legal  commitment  to 
the  jail  of  Vergennes  was  a  necessary  condition  precedent  to  the 
validity  of  the  bond  itself,  as  is  alleged,  then  that  commitment 
sliould  appear  upon  the  face  of  the  declaration  to  have  been  a  legal 
one.  Conditions  precedent  must  be  stated  in  the  declaration  to 
have  been  performed,  or  a  lawfol  excuse  given  for  their  non-per- 
formance 1  Tidd's  Practice,  445.    4  T.  R.  961-^  do.  570. 

Bell  and  Waller  for  plaintiffs, — ^The  counsel  for  the  plainti£ 
contend,  that  the  declaration  in  thia  case  is  sufficient,  on  the  follow- 
ing grounds. 

The  acts  constituting  the  city  court  and  jail,  and  providing  for 
commitments  in  certaio  cases,  to  that  jail,  on  process  issuing  from 
^he  county  court,  are  public  acts  and  need  not  be  pleaded. 

The  act,  (Stat.  p.  326,)  as  far  as  it  relates  to  the  question,  is  a 
mere  direction  to  the  sheriff  in  regard  to  his  duty,  in  a  certain  state 
of  facts ;  and,  inasmuch  as  there  might  arise  a  case  in  which,  on 
such  an  execution  as  the  plaintiff's  the  defendants  might  lawJuUy 
have  been  committed  at  Vergennes,  it  is  to  be  presumed  by  the 
court,  in  the  absence  of  proof  to  the  contrary,  that  the  commitment 
was  made  at  Vergennes,  in  consequence  of  the  state  of  facts  pro- 
vided for  by  the  statute. 
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Where,  prima  facie,  the  proceeding  is  not  illegal,  the  defend-    Adsuon. 
ants  must  avail  theniselres  of  any  matter  of  defence^  by  pleading       19k. 
it,  and  not  by  demurrer,— I  Chit.  PI.  254-5.  u.  a^Bank 

The  bond  is  the  foundation  of  the  action!    It  is  set  forth  with  Tuckw  a  oL 
legal  precision  and  certainty ;  and  it  is  in  the  fovm  prescribed  by 
the  statute.    Being  legal,  on  the  face  of  it,  if  it  can  be  avoided 
by  the  defendants,  it  must  be  by  matter  which  the  plaintifis  were 
not  bound  to  anticipate  in  the  declaration. — Chit.  Pi.  254-5. 

The  opinion  of  the  court  was  delivered  by 
CoLLAMER,  J. — ^The  only  cause  of  demurrer  to  this  declaration, 
now  insisted  on,  is,  that  in  alleging  the  commitment  of  the  debtors 
to  the  jail  in  the  «ity  of  Vergennes,  by  the  sheriff  of  Addison 
county,  it  is  not  alleged  that  said  debtors  were* already  prisoners 
within  said  jail ;  as  by  the  statute,  the  sheriff  was  authorized  to 
commit  to  said  city  jail  only  in  such  case. 

This  is  an  action  on  the  bondy  and  all  that  precedes  the  setting 
up  of  the  bond  is  matter  of  indixefnent.  So  much  of  that  as 
shows  a  state  of  circumstances  in  which  the  sheriff  of  Vergennes 
might  take  an  Q^cial  bond  is  immaterial,  and  all  the  remainder, 
surplusage.  How  much  then  is  necessary  ?  By  the  statute  rela-. 
ting  to  jails  and  jailers,  section  10,  (Comp.  Laws,  219,)  it  is  pro- 
vided, *'  that  any  person  imprisoned  in  jail  on  mesne  process  in  any 
civil  action,  or  upon  execution,  &c.  shall  be  admitted  to  the  libec- 
ties,  &c.  such  prisoner  first  giving  bond,"  &c.  So  much  in  the 
declaration  as  showed  the  person  in  jail  on  execution  issued  from 
a  competent  courts  was  necessary.  The  declaration  shows  the  issu- 
ing of  such  an  execution,  and  shows  the  debtors  were  committed 
to  the  city  jail  of  Vergennes.  This  shows  all  the  necessary  pre- 
,  requisites.     It  is  not  necessary  to  allege,  that  the  sheriff  was  sworn, 

r  the  debtor  in  his  bailiwick,  the  demanding  payment  at  his  house, 

\  the  want  of  property^  nor,  by  parity,  a  previous  commitment  in 

Vergennes.     They  are  not  predicates  mentioned  in  the  statute  to 
\  the  giving  of  the  bond.     Should  there  exist  any  such  previous  de- 

fect as  would  render  the  imprisonment  absolutely  illegal  and  void^ 
it  must  be.  pleaded  and  shown  by  the  defendant.  What  would 
have  such  effect  as  to  make  the  bond  void,  it  is  not  now  necessary 
to  decide.  It  is  however  true,  that  if  the  plaintiff  alleges  more 
than  is  necessary,  though  that  does  not  require  him  to  make  still 
further  unnecessary  allegations,  yet  if  what  he  alleges  makes  an 
unlawful  case,  the  court  cannot  reject  a  part  as  surplusage,  and  so 
save  the  case,  but  must  give  judgment  against  him.     Is  such  this 

18 
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Addison,    case  ?    The  plaintiff  alleges  a  commitment  in  the  city  of  Ver- 

1835.       gennes,  on  an  execution  issuing  from  Addison  county  court  by  the 

o.  s.  Bank    sheriff  of  the  county.     If  this  is  necessarily  unlawful^  the  plaintiff 

Tucker  ct  a/,  must  fail.     In  one  contingency  this  might  be  la.wful^  and  as  the 

sheriff  acted,  the  court  must  by  legal  intendment  suppose  that 

contingency  existed/ and  the  sheriff  conducted  lawfully,  until  the 

contrary  is  shown. 

Judgment  affirmed. 


Addison,  JaMES  WiLDS  VS,  JosePH  BlaNCHARD. 

—         A  log  coaKpiti  on  fire,  and  partly  burned,  is  incapable  of  attachment. 


1835. 


This  was  an  action  of  trespass  for  two  thousand  bushels  of  char- 
coal, tgken  by  the  defendant.  On  the  trial  it  appeared,  that  the 
plaintiff,  as  constable,  on  the  9th  day  of  January,  1834,  had  for 
service  two  writs  of  attachment  against  Hyman  Holcomb  and  one 
against  O.  Holcomb,  by  virtue  of  which  the  pla'mtiff  attached  a 
quantity  of  coal.  It  was  in  a  log  pit,  about  half  burned,  owned 
and  in  the  possession  of  said  Holcombs.  The  plaintiff  left  attested 
copies  of  said  attachments  in  the  town  clerk's  office,  according  to 
law.  It  appeared  that  the  plaintiff  directed  said  Holcombs  to  take 
charge  of  said  burning  coal-pit  through  that  night,  and  he  never 
took  any  further  charge  or  care  of  it.  It  was  conceded,  that  the 
whole  would  have  been  consumed  and  lost,  but  that  the  said  Hol- 
combs afterwards  continued  their  care,  completed  the  work,  keeled 
out  the  coal  and  sold  a  part,  and  the  defendant  assisted  in  procuring 
part  of  said  coal  to  be  drawn  away  and  sold ;  though  he  had  no- 
tice of  the  plaintiff's  claim.  Said  writs  of  attachment  were  duly 
returned,  and  proceeded  to  judgment. 

The  court  decided,  that  inasmuch  as  said  coal-pit  wds  but  half 
burned  down,  and  as  the  plaintiff  left  the  care  of  said  coal  to  said 
Holcombs,  and  they  remained  in  possession  and  did  sell  and  dis- 
pose of  the  same,  and  did  permit  the  defendant  to  carry  aWay  the 
same,  this  suit  could  not  be  sustained,  and  therefore  charged  the 
jury  to  return  a  verdict  for  the  defendant.  To  which  decision  the 
plaintiff  excepted,  and  the  cause  passed  to  this  court  for  revision. 

*  Needham  and  Bradley  for  plaintiff. — By  a  statute  law  of  this 
state,  passed  November  2,  1826,  (laws  of  1826,  p.  3,)  it  is  en- 
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acted,  that  when  charcoal  is  attached,  the  officer  serving  the  pro-    AoDiaoif; 
cess  shall  or  may  leave  a  copy  of  said  process  in  the  town  clerk's        I835.  ' 


office  in  the  town  where  said  coal  is  situated,  and  it  shall  hold  the      ^^^^ 
property  as  efibctually  as  if  the^arae  had  been  taken  into  the  pos-    Bianohard. 
session  of  said  officer,  which  said  copy  was  so  left  in  this  case  by 
Wilds,  the  officer,  and  plainti^  in  this  case. 

But  it  is  contended  by  the  defendant  in  this  case,  that  the  coal 
or  pi{  was  left  in  the  care  of  the  defendants  in  said  suit,  and  they 
were  there  attending  to  the  pit  in  the  progress  of  buming,'and  that 
they  consented  to  the  said  Blanchard's  taking  said  coal ;  and  there- 
fore the  plaintiff  was  guilty  of  a  fraud  in  law,  by  which  he  lost  his 
lien  and  the  pit. 

To  this  the  plaintiff  says  in  answer,  that  it  could  not  have  this 
eflfect  in  this  case^  as  the  defendant  had  knowledge  of  the  exist- 
ence of  the  plaintiff's  attachments  and  lien  on  said  coal,  and  it  was 
necessary  that  some  person  of  skill  in  coaling  should  constantly  at- 
tend to  said  coal  and  pit,  or  it  would  shortly  have  been  consumed 
and  lost ;  and  as  every  man  is  not  a  coaler,  it  might  be  difficult,  as 
it  was  in  this  case,  to  procure  a  proper  person  to  seasonably  attend 
and  prevent  the  ruin  of  the  said  property. 

laniUy  and  Chipman  for  defendant — ^The  property  attached 
by  the  offlber  was  not  subject  to  attachment,  because  it  could  not 
be  re-delivered  to  the  debtor  in  the  same  state  it  was  in  when  at- 
tached. It  was  undergoing  the  process  of  conversion  from  wood 
to  coal,  and  required  that  a  large  amount  of  labor  should  be  ex- 
pended before  the  process  could  be  completed. 

If  the  officer  had  left  it,  in  the  situation  it  was  when  attached,  it 
would  have  been  wholly  destroyed ;  and  he  was  not  authorized  to 
convert  the  article  attached  into  a  different  thing  by  a  manufactur- 
ing process. 

The  officer  has  only  power  to  take  the  thing  attached,  to  be 
kept  in  the  same  state  it  was  in  when  taken,  to  await  the  termina- 
tion of  the  suit.  This  is  the  extent  of  his  authority.  He  cannot 
set  up  as  a  manufacturer  of  the  property.  He  can  neither  tan 
bides,  bum  bricks,  or  make  coal. 

He  can  do  nothing  with  the  property,  except  to  keep  it,  without 
the  consent  of  the  debtpr ;  and  if  be  obtained  his  consent,  he  would 
be  acting  under  an  authority  derived  from  the  debtor,  and  not  by. 
virtue  of  his  process. 

As  the  statute  is  silent  on  the  subject  under  consideration,  we 
must  resort  to  the  common  law  for  our  guide ;  and  it  is  a  funda- 
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Blanchard. 


mental  principle  in  relation  to  distraining,  that  nothing  can  be  dis- 
trained except  what  may  be  returned  in  tlie  same  plight  to  the 
debtor. — Leaviit  vs.  Hokombj  5  Vt.  Rep.  405.  Bmd  vs.  Woody 
7  Mass.  Rep.  138-9.    Cro.  Eliz..783. 

2.  The  officer's  leaving  the  coal  pit  in  the  possession  of  the 
Holcombs  was  a  waiver  of  any  lien  he  might  have  acquired  by  the 
attachment. 

It  is  true  the  statute  protects  the  lien  in  certain  cases,  when  a 
copy  b  left  with  the  town  clerk.  But  all  such  attachments  apply 
to  cases  where  no  actual  and  visible  possession  of  the  property  is 
necessary  for  its  preservation. 

But  surely  the  officer  cannot  put  the  debtor  in  actual  possession 
and  have  him  use  the  property  under  him,  and  then  bring  trespass 
against  any  one,  who,  finding  the  original  owner  in  possession  of 
the  property  deals  with  him  as  the  true  owner. 

If  it  be  a  fiaud  in  law  for  a  bona  fide  purchaser  of  property  to 
leave  it  in  the  possession  of  the  original  owner,  it  must  be  equally 
so  for  an  officer  who  attaches  property  to  leave  it  in  the  hands  of 
the  debtor. — Tainter  vs.  Williami^  7  Cow.  271. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J.-*Was  the  property  in  its  then  condition  suscep- 
tible of  attachment  ?  This  question  is  not  disposed  of  by  the  stat- 
ute which  permits  an  officer  attaching  charcoal  to  leave  a  copy  in 
the  town  clerk's  office,  which  it  is  declared  shall  be  effectual  to  se- 
cure the  same  against  subsequent  purchases  or  attachments.  That 
statute  only  regulates  or  provides  a  mode  or  me^AocI  (^attachment; 
it  creates  no  new  subject  matter,  for  it  expressly  provides  the  offi- 
cer may  remove  the  property.  The  question  still  returns,  in  what 
condition  is  property  subject  to  attachment  ? 

It  is  not  law  that  every  thing  subject  to  decay  is  exempt  firom 
attachment,  for  all  things  decay.  Nor  are  all  those  things  which, 
left  to  themselves,  would  become  useless,  exempt ;  for  cattle  would 
starve.  Nor  are  all  things  which  are  in  progress  of  manufacture 
exempt,  as  in  case  of  distress,  for  the  benefit  of  trade ;  for  if  arti- 
cles of  value  could  be  taken  without  injury  and  kept  without  skill, 
as  shoes  cut  out,  wool  carded,  or  chairs  unpainted,  they  may  be 
attached.  Neither  are  we  confined  in  our  attachment  simply  to 
the  objects  of  common  law  distress.  That  was  to  compel  appear- 
ance, ours- is  to  respond  judgment.  It  follows  that  the  property 
must  have  value  for  such  a  purpose,  and  be  capable  of  actual  pos- 
session.    But  in  this  case  it  is  obvious,  the  property  was  no  niorc 
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coal  than  woodj  was  incapable  of  actual  possessioa  then  as  coal,    AppiBoit,. 
aod  required  labor  and  skilfto  make  coal.  lesa.  * 

II  may  safely  be  asserted,  if  property  is  so  in  the  process  of      ^^^^^ 
manufacture  and  transitbn  as  to  be  rendered  useless  or  nearly  so    BUnciiard. 
by  haying  that  process  arrested,  and  requiring  art,  skill  and  care  to 
finish,  and  when  completed  will  be  a  different  thing,  then  it  b  not 
subject  to  attachment.    Such  is  a  baker's  dough,  the  materials  in 
the  crucibles  in  the  process  of  fusion  in  a  glass  fiictory,  the  burning  - 
ware  in  a  potter's  oven,  a  burning  brick  kiln,  or  a  burning  pit  of 
charcoal*    The  c^cer  cannot  be  compelled  to  attach,  as  he  should 
have  the  right  of  removal,  nor  is  he  bound  to  turn  artist,  or  conduct 
by  himself  or  agent  such  process,  and  be  responsible  to  both  par- 
ties for  its  successful  result. 

But  if  the  officer  actually  enters  upon  such  a  service,  and  the 
owners  of  the  property  actually  submit  to  it,  others  must  not  inter- 
fere* Was  this  case  so  ?  It  appears  that  the  plaintiff  did  no  more 
than  to  tell  the  owners  to  take  charge  for  that  night,  and  he  then 
abandoned  it  anddid  no  more.  The  owners  proceeded  with  their 
pit,  as  if  nothing  had  been  done,  otherwise  all  would  have  been 
lost.  The  owners  did  not  submit  to  the  attitehment,  but  contin- 
ued their  possession,  care  and  control. 

Judgment  of  county  court  afiirmed. 


State  vs.  All£n  Smith,  et  ah  Addisonv 

/amiarw 

To  iiupeach  a  witness,  the  inquiry  must  be  as  to  his  character  for  truth  and .' — 

veracity,  and  no  inquiry  can  bo  had  whether  the  witnesses  are  common  pros, 
titutcs. 

Upon  the  trial  of  this  cause  the  respondent  introduced  several 
witnesses  to  impeach  the  character  of  Harriet  Quackenbush  and 
Rosetta  Van  Wait  as  to  truth  and  veracity,  whose  testimony  tend- 
ed to  prove  that  said  witnesses  were  common  prostitutes.  This 
was  objected  to,  and  the  court  decided  that  the  evidence  was  inad- 
missible; to  which  decision  the  respondents  excepted,  and  the 
cause  passed  to  this  court  for  revision. 

Mr.  lAnsleyfor  respondent. '~~l.  The  testimony  should  have 
been  admitted,  because  it  wai  well  calculated  to  aid  the  jury  in 
placing  a  proper  estimate  on  the  credit  of  the  two  witnesses  sought 
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Ai>0itoN,    to  be  impeached.     This  may 'well  be  distinguished  from  the  case 
1836.       where  it  is  offered  to  be  proved  a  witness  has  been  guilty  of  some 
State       particular  crime.    The  ofier  here  is  to  prove  such  a  general  course 
Smith.      of  conduct*as  the  party  relying  on  the  witness  may  be  able  to  re- 
but if  untrue,  and  which  if  true  shows  an  entire  disregard  of  moral 
principle. 

3.  Persons  of  this  description  cannot  generally  be  successfully 
impeached  by  those  possessed  of  character,  for  to  them  they  are 
unknown.  It  becomes  therefore  indispensable  to  resort  to  this 
question  in  order  to  protect  the  rights  of  parties.  In  England,  it 
is  said,  the  true  question  is,  would  you  believe  the  witness  on  oatb  ? 
1  Stark.  Ev.  146.  And  it  has  been  expressly  decided  in  Massa- 
chusetts that  you  may  prove  a  witness  to  be  a  common  prostitute. 
dmnMnwtalih  vs.  Murphy^  14  Mass.  Rep.  387. 

.  E.  iV.  BriggSy  staters  attorney. — ^The  credit  of  a  witness  may 
be  impeached  by  contradicting  him  by  other  testimony,  or  by  proof 
that  he  gave  a  different  relation,  inconsistent  with  his  present  testi- 
mony, or  by  general  evidence  to  affect  his  credit. 

The  evidence  to  affect  the  credit  must  be  as  to  the  chaiacter  or 
reputation  of  the  witness  in  point  of  truth. — Stark.  Ev.  147,  and 
notes.    Swift's  Ev.  143. 

The  only  case  which  can  be  cited  as  an  authority  for  admitting 
the  testimony  is  the  case  of  the  Commonwealth  vs.  Murphy ^  14 
Mass.  Rep.  387,  and  that  case  has  been  virtually  overruled  by  the 
case  of  the  Commonwealth  vs.  Moore^  3  Pick.  Rep.  194. 

In  New  York  the  testimony  ofiered  is  inadmissible. — Jackson 
vs.  Lemsy  13  John.  504. 

The  moral  character  of  a  witness  is  not  to  be  inquired  into  only 
as  it  affects  his  character  for  truth. 

A  witnesses  having  the  reputation  of  a  common  prostitute  is  no 
certain  correct  test  of  tnith.  There  is  no  way  to  ascertain  bow 
far  the.  reputation  of  a  prostitute  affects  her  character  for  truth,  but 
by  proving  her  general  character  for  truth. — Morse  vs.  Pinco,  4 
Vt.  Rep.  281. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  question  here  presented  has  been  di- 
rectly decided,  as  appears  by  the  case  of  Morse  vs.  Pineo,  4  Vt. 
Rep.  381.  A  similar  decision  was  made  in  Windsor  county. 
These  authorities  are  decisive  on  this  question.  There  is  no  rea- 
son why  any  inquiry  should  be  permitted  to  impeach  the  character 
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of  a  witness^  except  as  to  his  truth  and  veracity.  It  is  true  the 
practice  of  most  of  the  vices  tend  to  impair  the  moral  sense,  and 
weaken  the  force  of  the  obligation  to  speak  or  act  with  a  due  re- 
gard to  truth.  A  costinued  habit  of  intemperance  has  this  effect. 
Thieving,  and  undoubtedly  the  practice  of  the  vice  which  was  in- 
tended to  have  been  the  subject  of  inquiry  in  this  case,  have  also 
the  same  effect  But  if  they  have  this  efiect,  they  of  course  de- 
stroy the  character  of  the  person  for  truth ;  and  by  limiting  the 
inquiry  as  to  the  effect  rather  than  as  to  the  cause^^which  may  or 
may  not  produce  this  effect,  a  suflScieint  security  is  provided  against 
the  efiect  of  false  testimony  from  witnesses  whose  character  is  such 
that  they  are  not  deserving  of  credit.  If  there  are  any  reasons  in 
those  states  where  persons  of  this  description  congregate  together 
so  as  to  render  it  difficult  to  institute  an  inquiry  as  to  the  general 
character  for  truth,  and  justify  a  departure  from  the  general  princi- 
ples of  law  on  this  subject,  there  are  no  such  reasons  here.  The 
case  undor  consideration  shows  that  there  is  no  necessity  here  for 
adopting  the  rule  as  established  in  Massachusetts,  Commonwwlth 
vs.  Murphy^  14  Mass.  387.  The  two  witnesses  who  it  was  offer- 
ed to  be  proved  were  common  prostitutes,  were  shown  to  be  per- 
sons destitute  of  any  ch^iracter  for  truth  and  veracity.  The  rule 
adopted  in  Massachusetts  has  been  expressly  repudiated  in  the 
state  of  New  York,  Jackson  vs.  Letois,  13  John.  504.  The  in- 
quiry as  to  the  character  of  a  witness  is  limited  in  that  state  as  it 
is  in  this,  to  the  character  for  truth  and  veracity.  We  are  not 
disposed  to  introduce  a  new  rule  of  evidence  on  this  subject.  We 
apprehend  the  inquiry  proposed  would  be  entirely  new  in  our  courts 
of  justice,  dangerous,  and  in  some  cases  slanderous,  and  no  equiva- 
lent benefit  would  be  derived  from  permitting  such  an  inquiry. 

There  is  no  error  in  the  judgment  of  the  couny  court,  and  judg- 
ment must  be  rendered  on  the  verdict. 


Addisok, 

Stale 
Smiih. 
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A»DUK)if,  Bank,  op  Miiwleburt  vs.  Philip  C.  Tucker  ei  al. 

1636. 


'  Under  number  nine  of  the  judiciary  act,  if  a  note  is  over  $100,  but  reduced  by 
endorsements  under  that  sum,  the  county  court  has  jurisdictton. 

This  was  an  action  in  usual  form  on  a  note  for  %  185,  commenced 
in  the  county  court.  After  asking  oyer  of  the  note,  the  defend- 
ants plead  to  the  jurb<)iction>  on  the  ground  that  the  note  was  re- 
duced at  the  commencement  of  the  suit,  by  successive  payments, 
to  within  $  100,  and  therefore  within  the  jurisdictioa  of  a  justice 
of  the  peace:  To  this  plea  plaintiffi  demurred  and  joinder. .  The 
demurrer  was  overruled,  and  the  cause  came  here  by  appeal  by 
the  plainti&. 

Starr  and  Bushnellfor  plairUiffs, — The  declaration  is  on  a  note 
for  $L25»  in  covmor^form^  on  which  are  no  endorsemenis.  Plea 
of  defendants,  that  payments  have  been  made  on  said  note  before 
suit  commenced,  which  reduce  the  sum  due  on  said  nqte  to  less 
than  $  100,  and  therefore  that  the  county  court  had  not  jurisdiction 
of  the  case ;  to  which  the  plaintiffi  demur. 

The  statute  of  1823  (Rev.  Stat.  p.  140)  enacts,  <<diat  from  and 
after  the  passing  of  this  act,  a  justice  of  the  peace  shall  bear,  try 
and  determine  all  actions  on  book  account,  where  the  debit  side  of 
the  plaintiff's  book  shall  not  exceed  the  sum  of  $  100 ;  and  all 
actions  on  note,  where  it  shall  appe'kr  by  the  plaintiff's  declaration, 
or  the  endorsement  or  endorsements  on  said  note,  that  the  sum  due 
thereoa  does  not  exceed  the  said  sum  of  $100."  The  statute 
gives  the  justice  jurisdiction  where  the  sum  due  on  the  note  appears 
from  the  plaintiff's  declaration  or  the  endorsetnents  on  the  note,  to 
be  less  than  $  100.  Otherwise  the  jurisdiction  belongs  to  the 
county  court.  The  jurisdiction  is  not  made  to  depend  upon  the 
pleadings  subsequent  to  the  declaration,  or  the  proofs  other  than 
the  endorsements  on  the  note.  Would  a  plea  to  the  jurisdiction  of 
the  county  court  in  an  action  on  book  by  defendant,  that  although 
the  debit  side  of  the  plaintiff^s  book  exceeded  the  sum  of  $100, 
there  were  credits  on  the  plaintiff^s  book,  or  payments  had  been 
made  by  the  defendant  to  apply  on  the  plaintifi^s  account,  which 
reduced  the  sum  due  the  plaintiff  to  less  than  $100,  and  a  de- 
murrer  to  the  pled,  would  the  county  court  be  ousted  of  their  juris- 
diction ? 

The  county  court  and  a  justice  of  the  peace  have  not  a  concur- 
rent jurisdiction.  The  plaintiff^s  declaration  or  the  endorsements 
on  the  tiote,  showing  the  sum  due  the  plaintiff  to  be  less  than  $  100, 


Tucker  tt  at. 
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'  affords  a  certain  rule  to  determiDC  the  jurisdictioD.  It  is  not  to  Aooison, 
depend  on  the  subsequent  pleadings,  or  other  proof  than  the  en-  l^s!^* 
dorsements  on  the  note.     If  so.  the  rule  of  lurisdiction  would  be    ^^T^\  ^ 

«  Middlebury 

an  uncertmn  ont.    The  purpose  of  the  statute  would  be  defeated.  ^   ,tw. 

2.  The  words  of  the  statute,  thot^h  affirmative^  as  well  in  the 
6rst,  clause  which  relates  to  actions  on  book,  as  in  the  last  clause 
relating  to  actions  on  notes,  are  in  both  to  have  also  a  negative 
effeclf  excluding  the  jurisdiction  of  the  justice  of  peace  when  the 
debit  side  of  the  plaintiflTs  book  exceeds  $100,  and  in  the  latter 
case  when  it  does  not  appear  by  the  plaintiff's  declaration  or  the 
endorsements  on  the  note,  that  the  sum  due  the  plaintiff  is  less 
than  $100. 

3.  A  diflferent  construction  renders  the  act  of  1823  entirely  nu- 
gatory, and  leaves  the  jurisdiction  of  the  justice  of  peace  and  coun- 
ty court  as  it  was  under  the  act  of  1821 .     See  Rev.  Stat.  p.  139. 

P.  C.  Tucker  for  defetulants. — ^The  defendants  contend  that 
this  case  is  clearly  within  the  jurisdiction  of  a  justice  of  the  peace, 
and  that  all  which  is  sought  in  the  plaintiff's  declaration  might  have 
been  so  presented,  that  the  merits  of  the  cause  could  and  ought  to 
have  been  tried  by  such  magistrate.  It  is  indeed  true  that  the 
declaration  of  the  plaintiff  is,  prima  faciey  for  a  sum  within  the 
jurisdiction  of  the  county  court,  and  beyond  that  of  a  justice  of 
the  peace.  The  defendants'  plea,  however,  rests  upon  the  fact, 
that  by  payments  the  note  is  reduced  within  the  jurisdiction  of  a 
justice  of  the  peace,  and  the  plaintiffs  by  this  demurrer  admit  the 
truth  of  that  plea. 

It  was  shown  by  the  oyer  given,  that  the  payments  thus  admit- 
ted by  the  plaintiff'  demurrer  to  have  been  made  were  not  endors- 
ed upon  the  note.  The  adnussion,  however,  by  tlie  pleadings, 
that  they  were  madcy  is  to  every  intent  as  certain  as  if  they  had 
been  recited  in  the  plaintiffs'  declaration,  or  endorsed  upon  the 
back  of  the  note.  The  right  of  a  plaintiff  to  receive  money  as 
payment  upon  a  promissory  note,  and  to  neglect  or  refuse  its  en- 
dorsement is  contrary  to  every  principle  of  law  and  equity,  it 
would  be,  in  effect,,  to  give  the  plaintiff  the  power  of  taxing  the 
defendant  with  a  county  court  bill  of  cost,  when  the  law  subjected 
him  to  that  only  which  could  arise  before  a  justice  of  the  peace, 
in  every  case  existing  under  circumstances  like  the  present. — Com. 
Stat.  pp.  139-40.  There  is  no  concurrent  jurisdiction  in  the 
county  and  justice  courts.  That  which  can  originally  be  tried  in 
one  cannot  as  original  case  be  heard  before  the  other. — Com.  Stat. 

19 
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Addibon,    1 19-91.    The  case  is  witliin  the  principle  of  Souihmck  et  o/.  vs.  ^ 
"^mST*     Merrill,  3  Vt.  Rep.  320,  and  Bates  vs.  Dovmer,  4  Vt.  Rep.  178. 

Bank  of 

Miaatobory     rj,jj^  ^^^^^^^  ^f  ^j^^  ^^^^^.^  ^^  delivered  by 

Mattocks,  J. — ^This  was  an  action  on  note  for  $1S5,  com- 
menced before  the  county  court,  and  a  plea  to  the  jorisdiction  be- 
cause ^^  the  note  which  is  the  foundation  of  this  action  has  by  pay- 
ment been  reduced  within  the  sum  of  $100,''  and  therefore  was 
within  the  jurisdiction  of  a  justice ;  to  which  the  plaintifis  dauur. 

The  justice  act.  No.  1,  authorizes  a  justice  to  determine  *^  on  all 
spiBcialties,  notes  of  hand,  and  settled  accounts,  not  exceeding  the 
sum  of  $  53.  Upon  this  act  it  was  doubted,  and  there  were  differ- 
ent decisions  upon  the  question,  whether,  if  tlie  face  of  the  note 
was  over  that  sum,  and  reduced  below  by  endorsement,  the  county 
court  or  a  justice  had  the  jurisdiction  ;  which  occasioned  the  act 
No.  3,  authorizing  a  justice  to  determine  any  action  on  note  given 
for  more  than  $53,  "if  it  shall  appear  from  the  plaintiflfs  decla- 
ration, or  from  the  endorsement  or  endorsements  on  such  note,  that 
the  sum  remaining  due  thereon  does  not  exceed  $53."  Then 
comes  act  No.  9,  which  enlarged  the  jurisdiction  of  a  justice  to 
{100,  "when  the  debt  or  other  demand  does  not  exceed  $100." 
Under  this  phraseology,  which  made  no  distinction  between  notes 
and  other  demands,  the  old  dispute  under  No.  1  was  revived: 
Although  the  wording  of  the  acts  was  not  alike,  yet  the  controversy 
was  the  same,  whether  tlie  face  of  the  note,  or  the  sum  due  after 
deducting  the  amount  of  the  endorsements  was  the  criterion  of 
jurisdiction.  Last  came  No.  10,  which  settled  another  point  in 
controversy,  by  virtually  compelling  the  lawyers  to  bring  actions  of 
book  before  the  county  court,  for  a  balance  however  trifling,  when 
the  debit  side  (including  by  construction  of  the  act  the  interest  on 
that  side,)  happens  to  be  over  $  ]  00.  Then  the  act  says  as  in 
No.  3,  before  quoted,  except  that  $100  is  substituted  for  $53. 
These  acts,  viewed  in  connecti(»i  with  the  judicial  history  of  this 
subject,  which  we  have  a  right  to  take  notice  of,  amount  to  a  plab 
and  repeated  legislative  declaration,  that  the  jurisdiction  of  justices 
on  a  note  is  to  be  governed  by  what  shall  appear  to  be  due  by  the 
whole  note  itself;  that  a  note,  whether  with  or  without  endorse- 
ments, is  to  be  computed  upon  the  question  of  jurisdiction,  as  the 
cleric  would  ipake  up  the  sum  on  default ;  and  so  it  has  been  un- 
derstood and  practised  since  the  passing  of  the  acts.  But  if  the 
debtor  has  paid  a  part  without  taking  the  precaution  to  have  it  en- 
dorsed, he  has  only  to  tender  the  balance,  and  the  plaintiff  xvmiM 
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proceed  at  his  peril.  It  is  to  be  understood,  that  the  qaestion  of 
jurisdjctioD  on  note  and  on  book,  which  has  called  out  the  acts  of 
the  legislature  as  mentioned,  is  distinct  and  different  from  what  is 
meant  by  "  debt  or  matter  in  demand."  That  question  has  been 
discussed  in  several  reported  cases,  and  this  judgment  is  not  intend- 
ed to  infringe  any  of  those  decisions. 

Judgment  of  county  court  reversed. 


Addison, 

Bank  of 
Middlebury 

INI 

Tucker  et  al. 


Nathaniel  Gibson  v$.  Ebenezeb  Scott  et  al. 

In  an  action  on  a  jail  bond,  where  the  execution  issued  in  pursuance  of  a  rule 
of  court,  an  inquiry  cannot  be  made  whether  the  execution  issued  regularly, 
or  whether  the  rule  was  complied  with. 

This  was  an  action  on  jail  bond,  taken  on  the  commitment  of 
Scott,  the  defendant,  on  an  execution  in  favor  of  Gibson.  When 
the  judgment  upon  which  the  execution  issued  was  rendered,  it 
was  agreed  by  the  parties,  and  made  a  rule  of  court,  and  entered 
on  the  docket,  that  execution  was  not  to  be  issued  until  Gibson 
should  execute  a  deed  agreeably  to  a  certain  award  which  had  been 
made  between  the  parties,  and  lodge  the  same  with  the  clerk  of 
the  court.  A  deed  was  lodged  by  Gibson  with  the  clerk,  which 
be  supposed  to  be  a  compliance  with  the  rule,  and  upon  request  of 
GSbson  execution  was  issued  and  defendants  committed. 

Upon  trial  the  defendants  offered  the  rule  of  the  court  and  the 
award  io  evidence,  and  then  offered  the  records  of  the  town  of 
Bristol  and  other  testimony,  tending  to  show  that  the  award  had 
not  been  complied  with.  But  the  court  rejected  the  evidence  as 
improper  in  this  suit,  to  which  the  defendants  took  their  exceptions. 

JH.  Seymour  for  defendants. — ^The  defendants  contend,  that  an 
execution  issued  without  complying  with  the  rule  is  void  and  the 
proceeding  under  it.  In  the  case  of  Starr  vs.  HaU,  on  jail  bond, 
the  defence  was,  that  adjournment  was  entered — an  execution  run- 
ning 120  days,  which  should  have  run  but  60  days— defendant 
committed  after  60  days  bad  run — debtor  discharged.  1  Pick.  Rep. 

/.  Doolittle  for  plaintiff.-^lt  the  execution  had  been  illegally 
issued,  the  proper  remedy  would  be,  audita  querela,v/hen  a  proper 
issue  could  be  formed,  and  by  which  the  execution  could  be  set 
aside,  but  the  question  cannot  be  decided  in  this  collateral  way  and 
directly  contrary  to  the  record. 


Addison, 

1836. 
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Addison,      The  opinion  of  the  court  was  delivered  by 
IMS. Williams,  Ch.  J. — The  question  in  this  case  is,  whether  the 


^'ST"      evidence  offered  and  rejected  at  the  county  court  tended  to  show 
Scott  tttd.    ^),3(  |)^g  execution,  which  issued  from  the  county  court,  on  which 
"  the  defendant  Scott  was  committed  to  jail,  was  void. 

It  is  contended  that  the  execution  was  wholly  void,  and  if  it  is 
so,  the  plaintiff  was  a  trespasser.  But  we  think  the  evidence  of- 
fered had  no  tendency  to  prove  the  execution  void.  It  appears 
that  judgment  was  rendered  in  the  suit  of  Gibson  vs.  Scott,  under 
a  rule  that  execution  was  not  to  be  issued  until  the  plaintiff  exe- 
cuted a  deed,  agreeable  to  an  award,  and  lodged  the  same  with  the 
clerk.  It  appears  that  a  deed  was  filed  and  lodged  with  the  clerk, 
who,  considering  the  rule  complied  with,  issued  the  execution.  If 
the  clerk  was  imposed  on,  or  if  he  misjudged  as  to  the  requirements 
of  the  award,  application  should  have  been  made  to  the  court  to 
set  aside  the  execution,  or  some  process  should  have  been  institu- 
ted to  vacate  the  execution.  Until  set  aside,  the  execution  must 
be  considered  as  regularly  issued.  An  inquiry  either  as  to  the 
title  of  the  land  conveyed  by  the  deed,  or  the  regularity  of  the 
award,  or  whether  truly  complied  with,  could  not  be  made  in  any 
collateral  action,  nor  could  it  arise  either  in  an  action  against  the 
sheriff  for  an  escape  of  the  debtor  on  the  execution,  or  in  an  action 
stituted  on  the  jail  bond.  If  the  inquiry  was  proper  in  this  case, 
it  would  have  been  equally  proper  if  the  suit  on  the  jail  bond  had 
been  instituted  before  any  other  tribunal,  and  would  have  presented 
this  absurdity,  that  a  justice  of  the  peace,  or  other  court,  would 
be  called  on  to  determine  whether  the  county  court,  in  issuing  the 
execution  in  question,  violated  their  own  rules.  It  would  seem  to 
be  more  proper  to  leave  them  to  decide  upon  this,  and  to  declare 
whether  the  proceedings  of  their  officer  should  be  vacated  or  not. 
The  case  referred  to  of  Starr  vs.  Hall  was  wholly  different  from 
this.  The  inquiry  there  was,  whether  there  was  any  judgment 
rendered  on  which  to  found  an  execution.  No  record  of  the  judg- 
ment was  produced,  but  evidence  was  offered  to  show,  that  in  point 
of  fact  no  such  record  was  made,  or  judgment  rendered.  This 
was  wholly  different  from  the  question  here  presented,  where  the 
judgment  was  regular,  and  the  rule  on  which  the  execution  was  to 
be  issued  appeared  by  the  records  of  the  court  to  have  been  com- 
plied with.  The  court  who  made  the  rule  should  be  applied  to 
for  relief,  if  the  same  has  been  violated. 

The  judgment  of  the  county  court  is  affirmed. 
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Nathan  Wood  vs,  Ira  Stewart. 

When  a  deposition  contains  matter  improper  to  be  given  in  evidence,  it  should  - 
not  be  delivered  to  the  jury,  but  the  party  should  be  permitted  to  read  only 
such  parts  as  are  admissible. 

Where  in  a  written  contract,  a  party  was  under  obligation  not  to  sell  a  factory, 
,Slc,  without  giving  ninety  days  notice,  and  likewise  allowing  him  a  prefer, 
enoe.    It  was  held  that  such  notice  might  be  proved  by  circumstances,  as 

~   the  acts  of  the  parties,  &c. 

The  party  for  whose  benefit  such  notice  is  to  be  given,  may,  by  his  condttct, 
waive  the  same. 

This  was  an  action  on  a  contract  in  relation  to  carrying  on  and 
selling  a  cotton  factory.  On  the  hearing  of  this  cause  the  plaintiff 
read  in  evidence  a  written  contract  between  plaintiff  and  defendant, 
dated  June  30,  1830,  a  clause  of  which  reads  as  follows, — 

"  And  further  it  is  agreed  that  the  said  Ira  shall  have  the  right 
to  dispose  of  the  interest  of  him  and  the  said  Nathan,  in  the  prop- 
erty to  which  this  agreement  refers,  whenever  he  shall  judge  it 
for  the  interest  of  the  parties  to  this  contract  so  to  do.  Provided 
however,  that  said  Stewart  shall  not  dispose  of  nor  sell  the  same, 
without  giving  said  Wood  ninety  days  notice,  and  likewise  allowing 
said  Wood  a  preference  should  said  Wood  desire  to  purchase  said 
factory,  or  said  Stewart's  claims  to  the  property  aforesaid." 

The  plaintiff  also  read  a  lease  from  James  W.  Stevens  to  Joseph 
Hough,  dated  July  25,  1826,  of  said  factory. 

It  was  admitted  by  plaintiff  and  defendant  that  the  defendant  sold 
the  factory  mentioned  in  the  lease  and  contract,  to  Benjamin  Mar- 
shall in  May,  1831. 

A  deed  of  assignment  from  Stevens  to  Samuel  S.  Phelps,  Ira 
Stewart  and  others,  was  also  read,  and  an  assignment  or  surrender 
from  Hough  to  them. 

The  plaintiff  gave  evidence  tending  to  prove  the  damages  which 
he  bad  sustained  by  the  breach  of  the  contract,  and  offered  in  evi* 
deoce  the  deposition  of  Joseph  Hough.  This  was  objected  t5  by 
the  defendant,  and  the  court  excluded  and  struck  out  so  much  as 
was  included  in  brackets. 

The  defendant  introduced  evidence  tending  to  prove  that  the 
sale  of  the  factory  at  the  time  it  was  sold,  was  necessary  from  the 
situation  of  the  same,  and  the  incumbrances  thereon,  that  Mr.  Mar- 
shall  held  a  mortgage  thereon  amounting  nominally  to  about 
$42,000,  and  had  commenced  a  suit  in  chancery  to  foreclose  his 
mortgage,  and  an  action  of  ejectment  against  both  the  plaintiff  and 
defendant  and  other  persons  in  possession  to  obtain  possession  as 


Admson. 


16S6. 


Wood 

Stewart. 
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AoDisoN,    tvell  as  to  recover  the  rents  and  profits,  and  that  the  assignees  in- 

iaa^*    tended  to  abandon  the  same  to  Marshall,  but  sold  to  him  as  the  only 

Wood      siife  and  practicable  course  both  for  themselves  and  for  the  interest 
£Ue#Bit.     of  the  creditors  of  Stevens. 

The  defendant  then  offered  to  prove  by  the  deposition  of  James 
Burt  and  by  Samuel  S.  Phelps,  Esq.  that  the  plaintiff  knew  of  the 
negotiations  gmng  on  for  the  sale  and  of  the  intention  of  the  as- 
signees to  abandon  as  aforesaid.  And  that  he  advised  the  assignees 
to  resbt  the  recovery  by  Marshall  as  Icuig  as  practicable,  and  not 
give  up  possession  until  compelled  thereto,  and  that  with  those  who 
had  an  interest  in  the  concern,  to  wit,  the  defendant,  plaintiff,  the 
assignees  find  creditors  of  Stevens,  the  sale  was  a  subject  of  daily 
conversation  and  consultation — ^that  the  plaintiff  and  defendant  were 
in  habits  of  intimacy,  and  were  concerned  together  in  the  fectory, 
and  that  the  plaintiff  knew  of  the  sale  after  the  contract  was  made 
and  before  it  was  completed  by  defendant  and  Marshall,  and  that  he 
was  opposed  to  the  sale  and  requested  them  to  resist  the  recovery 
by  Marahall,  as  aforesaid.  This  was  objected  to  by  the  plaintiff 
and  admitted  by  the  court,  and  the  witness  testified  substantially  to 
the  above  facts. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  by  the 
contract  the  defendant  was  bound  to  give  the  plaintiff  specific  no- 
tice of  the  sale  proposed  to  be  made  with  the  terms  thereof,  ninety 
days  previous  to  the  sale,  and  that  the  jury  could  not  infer  this 
from  previous  propositions  for  sale,  or  from  the  fact  that  the  sale 
was  a  subject  of  consultation  and  conversation  among  the  persons 
interested. 

Upon  this  point  the  court  charged  the  jury  that  the  defendant 
was  bound  by  the  contract  to  give  the  plaintiff  specific  notice  of  the 
sale  and  terms  thereof,  ninety  days  before  he  made  any  sale ;  but 
the  jury  might  believe  that  such  notice  was  given,  from  the  fitcts 
given  in  evidence  as  herein  before  stated.  Although  there  was  no 
direct  or  positive  evidence  that  such  specific  notice  was  given,  and  i(f^ 
from  the  circumstances  which  were  in  evidence  before  them,  they  be- 
lieved that  such  notice  was  given  to  the  plaintiff,  of  the  sale  and 
terms  thereof,  ninety  days  before  the  sale  to  Marshall,  the  plaintiff 
could  not  recover. 
^  To  the  decision,  of  the  court  both  in  rejecdng  the  part  of  the 
deposition  of  Hough,  and  in  admitting  the  testimony  objected  to, 
and  to  the  charge  to  the  jury  thereon,  the  plaintiff  excepted.     . 

Exceptions  allowed  by  the  court  and  the  cause  passed  to  this 
court  f<N*  revision. 
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Tbe  ibilowing  is  the  part  of  Hough's  deposkicm  included  in 
Ivackets. 

**  And  this  deponent  fiirtber  saith,  that  when  be  was  informed 
that  tbe  said  Stewart  bad  sold  out  to  tbe  Messrs.  Mavsbali,  be  was 
greatly  surprised,  and  therefore  bad  several  ccmversalions  on  that 
subject  with  the  said  Ira  Stewart.  And  this  deponent  fiirther  saitb, 
that  in  one  of  his  conversations  with  the  said  Stewart,  he,  Uie  said 
Stewart,  denied  in  the  most  positive  and  peremptory  manner,  that 
he  bad  any  interest  whatever  with  the  said  Marshall.  He  stated 
to  the  deponent  that  it  was  an  outright  sale  of  tbe  whole  property 
without  any  reservation  whatever,  and  that  he,  tbe  said  Stewart, 
bad  DO  interest  whatever,  except  as  agent  for  tbe  said  Marshall, 
for  which  agency  be  was  allowed  a  liberal  salary."    ' 

Mr.  Skymour  and  Mr.  Linsleyfor  defendant. 
Mr.  Starr  and  Judge  Phelps  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

WitiLiAMs,  Cb.  J. — ^The  plaintiff  declares  on  a  written  contract 
the  breach  assigned  is,  that  tbe  defendant  sold  tbe  factory  therein 
mentioned,  without  giving  him  ninety  days  notice  as  stipulated. 
Tbe  very  foundation  on  which  the  plaintiff  made  his  claim,  was 
that  tbe  defendant  bad  sold  the  factory.     Accordingly,  after  tbe 
contract  was  read  in  evidence,  the  sale  was  admitted  by  the  defend- 
ant.    Tbe  plaintiff  then  offered  the  deposition  of  Hough,  a  pan  of 
which  was  excluded  by  the  court.     It  is  difficult  when  a  deposition 
contains  matter  improper  or  irrelevant,  at  the  trial,  to  separate  that 
which  is  admissible  from  that  which  is  not.     Probably  the  better 
praetjce  would  have  been  for  tbe  court  to  exclude  such  depositions 
altogether.     Such,  however,  has  not  been  the  practice.     When  a 
deposition  contains  matter  which  ought  not  to  go  to  the  jury,  tbe  dep- 
ositon  should  not  be  delivered  to  them ;  but  the  party  should  be 
permitted  only  to  read  that  part  which  is  admitted.     On  examining 
the  case  we  cannot  see  that  it  would  have  been  material  or  perti- 
nent to  tbe  controversy  to  have  admitted  that  part  of  tbe  deposition 
excluded.     It  is  only  claimed  now  for  the  puriK)se  of  rebutting 
testimony  which  had  not  then  been  given  in  evidence,  and  the  court 
could  not  then  have  anticipated  that  any  thing,  to  take  place  there- 
after in  the  course  of  the  trial,  would  make  the  part  of  tbe  deposition* 
excluded,- either  pertinent  or  proper  testimony.    The  deposition 
it  seems  was  not  afterwards  offered,  and  if  it  bad  have  been,  tbe 
inference  which  it  is  now  attempted  to  draw  from  it  is  very  faint, 
if  the  defendant  denied  the  sale  to  Mr.  Hough,  be  may  have  ad- 
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mined  it  to  the  plaintiff.    The  next  objection  to  the  proceedings 
of  the  connty  court  arises  from  their  admitting  the  evidence  to  prove 
notice  of  the  sale.    My  view  of  that  stipulation  in  the  contract  is, 
that  it  only  required  that  notice  of  the  intention  to  sell,  should  be 
given  ninety  days,  thereby  giving  to  the  plaintiff  an  opportunity  of 
competition  with  others  in  purchasing.     The  county  court,  however, 
it  seems,  considered  that  notice  of  the  sale  and  of  the  terms  of  the 
sale  should  be  given.     But  there  is  nothing  in  the  nature  of  this 
notice  which  required  that  it  should  be  proved  by  positive  testimony. 
It  might  as  well  be  proved  by  circumstantial  or  presumptive  evidence, 
provided  it  was  satbfactory.     The  fact  that  a  sale  was  unavoidable, 
the  acts  oi  the  plaintiff,  the  intimacy  then  subsiscing  between  him 
and  the  defendant,  his  knowledge  of  the  intention  to  sell,  being  in 
habits  of  daily  conversation  with  the  defendant  and  others  concern- 
ed, his  advice  to  resist  the  claim  set  up  against  the  factory  which 
rendered  the  sale  necessary,  were  strong  circumstances  to  convince 
the  mind  that  he  actually  knew  of  the  sale,  as  well  as  the  terms 
thereof.    Such  evidence  was  admissible  for  this  purpose.     How 
much  was  proved  by  the  circumstances  thus  given  in  evidence,  was 
for  the  consideration  of  the  jury.     The  plaintiff  claimed  that  the 
court  should  instruct Uhe  jury  that  the  defendant  was  bound  to  give 
the  plaintiff  specific  notice  of  the  sale  proposed  to  be  made  and  the 
terms  thereof,  ninety  days  previous  to  such  sale,  and  it  appears 
that  the  court  took  the  same  view  of  the  contract.     The  request 
that  the  jury  should  be  instructed,  that  they  could  not  infer  this 
from  the  circumstances  in  evidence,  but  that  it  must  be  proved  by 
direct  and  positive  proof,  ought  not  to  have  been  complied  with  by 
the  court  for  the  reasons  already  suggested.     Under  the  charge  of 
the  court,  the  jury  must  have  found  that  the  plaintiff  had  notice  of 
the  sale  and  terms  thereof  ninety  days  before  it  was  completed,  and 
there  is  nothing  in  the  deposition  of  Burt  which  should  preclude 
them  from  finding  the  fact.     The  terms  may  have  been  agreed 
on  ninety  days  before  the  sale,  and  that  made  known  to  the  plain- 
tiff, or  the  jury  may  have  disbelieved  the  testimony  of  Burt  if  there 
was  any  thing  in  it  which  appeared  at  variance  with  that  proposi- 
tion.    The  jury  were  judges  of  the  weight  of  the  testimony,  and 
we  think  they  were  warranted  in  coming  to  the  conclusion  which 
they  arrived  at.     It  may  be  further  observed,  that  the  notice  re- 
quired in  the  contract  was  intended  for  the  benefit  of  the  plaintiff. 
His  conduct  and  declarations  were  clearly  equivalent.to  a  waiver  of 
any  benefit  intended  to  be  secured  to  him  by  this  notice.     The 
object  of  it  was  to  give  him  a  preference  in  the  purchase.     He  at 
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tK)  time  manifested  any  intention  to  purchase  nor  claim  the  prefer- 
ence secured  to  him^  but  on  the  contrary  he  advised  and  insisted 
that  the  asssignees  of  Stevens,  of  iivhom  the  defendant  was  one, 
should  resist  a  recovery  by  Mr.  Marshall,  and  retain  the  possession 
as  long  as  practicable.  This  they  vi^ere  under  no  obligation  to  i%i 
and  it  would  have  been  very  imprudent  in  them  to  have  taken  such 
a  course.  A  due  regard  to  the  interest  of  themselves  and  the  cred* 
itors  of  Mr.  Marshall,  required  that  they  should  dispose  of  the  fac* 
tory,  and  not  incur  the  hazard  of  losing  the  whole  by  an  unprofit- 
able lawsuit  with  Mr.  Marshall.'  If  the  jury  were  not  authorized 
to  infer  that  such  notice  was  given,  as  they  were  required  to 
find  in  pursuance  of  the  charge  of  the  court,  it  would  be  wholly 
useless  to  send  the  case  to  another  trial  where  the  jury  must  be  told 
that  from  the  same  evidence  they  should  infer  that  the  plaintiff  had 
waived  all  and  every  advantage  to  be  derived  from  or  secured  to 
biro,  by  the  provision  for  notice  contained  in  the  contract.  It  is, 
however,  contended  that  the  court  erred  in  charging  the  jury,  that 
if  the  fact  of  notice  was  proved  the  plaintiff  could  not  recover,  that 
as  the  defendant  could  only  sell  when  he  judged  it  for  the  interest 
of  the  parties  to  sell  it  was  a  violation  of  his  contract  with  the  plain- 
tiff if  be  sold  when  it  was  manifestly  against  their  interest.  This 
part  of  the  charge,  however,  is  only  in  answer  to  the  request  on  the 
subject  of  notice.  Neither  the  declaration  of  the  plaintiff  nor  the 
request  of  his  counsel  supposed  a  fraudulent  sale  by  the  defendant. 
The  charge  of  the  court  was  only,  that  so  far  as  the  claim  of  the 
plaintiff  depended  on  his  not  having  any  notice  of  the  intended 

sale,  if  the  jury  believed  he  had  such  notice,  there  could  be  no 
recovery.  But  furthermore,  the  gravamen  of  the  plaintiff's  com- 
plaint and  declaration  was,  that  a  sale  had  been  made  without  giving 
the  plaintiff  the  preference  to  which  he  was  entitled,  and  not  that 
a  sale  had  been  made  when  it  was  jaot  for  the  interest  of  the  parties. 
All  considerations,  therefore,  in  relation  to  the  manner  of  the  sale, 
whether  it  was  proper  or  improper,  should  have  been  excluded  from 
the  jury,  as  the  right  of  the  plaintiff  to  a  recovery  depended  whol- 
ly upon  the  fact  that  a  sale  had  been  made. 

The  judgment  of  the  county  court  must  be  affirmed. 
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1^0,^1.^10,^  Leonard  Utlet  vs.  Robert  H.  Smith. 

•My, 

^^^'         The  wmoving  property  out  of  a  state,  by  a  penon  to  whom  the  eame  hw  been 

delivered  for  safe  keeping,  by  an  attaching  officer,  does  not  dissolve  the  at- 

tachment. 

This  was  an  action  of  trespass  for  taking  certain  articles  of  per- 
sonal property.  On  the  trial  it  appeared,  that  the  property  had 
been  attached  at  the  suit  of  the  plaintiff,  at  Granville  in  the  state 
of  New  York,  as  the  property  of  one  Hartwell,  and  by  the  attach- 
ing officer  there  delivered  to  the  plaintiff,  on  the  agi*eement  that 
be  should  re-deliver  the  same  on  demand,  or  account  for  the  same 
to  said  officer,  and  that  the  officer  should  not  be  accountable  to  the 
plaintiff,  if  said  property  should  not  be  returned.  The  plaintiff 
carried  said  property  into  the  adjoining  town  of  Pawlet,  in  Ver- 
mont, and  before  the  return  day  of  said  attachment  in  New  York, 
the  defendant  took  said  property  from  the  plaintiff,  on  attachment 
against  said  Hartwell,  returnable  in  this  state.  The  court  directed 
a  verdict  for  the  defendant,  on  the  ground  that  the  lien,  both  of 
the  constable  and  the  plaintiff,  occasioned  by  the  attachment  in 
New  York,  was  discharged  hy  carrying  the  property  into  the  state 
of  Vermont,  and  that  it  was  thereby  made  liable  to  attachment  as 
the  property  of  Hartwell.  To  which  decision  there  was  excep- 
tion, and  thereupon  the  cause  passed  to  this  court  for  r&visioo. 

G.  W.  Harmon  for  the  plaintiff. — ^The  only  question  is,  whether 
die  lien,  occasioned  by  the  attachment  in  New  York,  was  discharged 
by  canrying  the  goods  into  Vermont. 

J** An  adjourned  lenn  was  h«ld  ia  July,  at  which  Judge  GoUamvr  was  preMiit— Jods* 
Mattocks  thMBt.  i-  — • 
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An  oflker,  having  attached  the  goods  of  a*  debtor,  by  virtue  of    Rotlamq, 
process^  thereby  has  acquired  a  lien  upon  such  goods,  or  a  qualified       lafe 
property^  in  them,  for  the  purpose  which  the  law  defines ;  which       ^^^*7 
lieo,  or  qualified  property,  cannot  be  divested,  except  by  consent, .     SmiUh. 
or  in  due  course  of  law. 

But  though  such  officer  has  aitached  the  goods,  in  virtue  of  the 
writ,  which  is  his  only  authority  for  so  doing,  he  does  not  thereafter 
continue  to  hold  them  in  virtue  of  such  writ,  which  may  be,  and 
commonly  is,  immediately  returned,  and  is  placed  on  the  files  of 
the  court ;  but  he  continues  to  hold  the  goods  in  virtue  of  his  lien, 
or  qualified  property  in  them,  which  is  superinduced  by  his  official 
duty,  and  his  relation  to  both  parties  in  regard  thereto.  In  this 
state  this  duty  and  relation  require  the  officer  to  restore  the  goods 
to  the  debtor,  in  case  the  judgment  be  for  him  ;  or,  by  any  means, 
the  goods  are .  relieved  from  the  lien  of  the  creditor ;  that  of  the 
officer  still  remaining,  until  he  has  returned  the  goods  to  the  debtor. 
In  the  state  of  New  York,  the  duty  and  relation  of  the  officer  are 
to  and  with  the  creditor  only ;  to  hold  the  goods  for  his  benefit,  and 
to  respond  the  judgment  he  may  recover,  or  to  return  them  to  such 
creditor,  if  the  judgment  be  for  the  debtor ;  or  by  any  means  the 
claim  of  the  creditor  upon  the  goods,  to  satisfy  his  demand  against 
the  defendant,  be  dissolved ;  the  creditor,  or  plaintifiT,  and  not  the 
officer,  beino;  in  that  state  accountable  for  a  return  of  the  goods  to 
the  defendant  in  such  case.  Hence,  the  right  of  the  officer  to  bold 
the  goods  attached  being  a  right  of  property y  though  a  qualified 
one,  arising  out  of  duties  and  relations  to  others,  which  continue  to 
subsist  after  the  return  of  the  writ,  such  right  being  merely  per* 
sonai,  must  of  course  accompany  his  person,  and  must  be  the  same 
in  every  place.  A  title  to  personal  estate,  acquired  in  one  state, 
is  good  and  is  always  respected  in  all  other,  even  foreigti  countries* 
It  is  upon  this  principle  only  that  a  title  to  personal  estate,  acquired 
under  a  decree  of  a  court  of  admiralty,  in  one  country,  is  always 
respected  as  conclusive  in  all  others,  even  in  those  which  are  at 
war  with  that  in  which  the  decree  was  made.  It  is  the  same  with 
title  by  execution,  and,  of  course,  by  attachment.— Story  Comp. 
412, 463.  The  case  is  analogous  to  that  of  bail,  who,  owing  a  duty, 
that  IS,  being  accountable  to  the  creditor  or  officer  for  the  appear- 
ance of  the  principal,  may  arrest  him  wherever  he  finds  him,  though 
his  right,  authority  or  title  to  do  so  was  acquired  in  another  jurie- 
diction.  The  question  never  can  be.  Where  was  the  right  over  the 
person  or  goods  exercised  or  claimed  ?  but.  What  is  the  right  or 
title,  and  is  it  a  valid  right  or  title  ?    For,  if  such  right  or  title  were 
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once  valid,  that  is,  legally  acquired,  it  cannot  be  divested,  except 
by  consent  or  due  course  of  law. 

The  goods,  in  the  present  case,  having  been  bailed  by  the  officer 
to  the  plaintiff  for  safe  keeping,  serves  to  illustrate  the  foregoing 
argument.  Had  the  owner  of  the  goods,  under  claim  of  right,  or 
had  another  officer,  in  virtue  of  a  precept  in  the  state  of  New  York, 
taken  the  goods  from  the  plaintiff  in  a  suit  by  him,  in  either  case, 
the  only  question  (the  taking  admitted)  would  have  been  one  of 
property, — Has  the  plaintiff  a  qualified  property  in  the  goods  for 
which  he  sues  ?  But  the  plaintiff  upon  becoming  the  bailee  of 
•  ;hese  goods  for  safe  keeping,  by  agreement  with  the  officer  carried 
them  to  his  own  house  in  this  state,  where  they  were  taken  from 
him  by  the  present  defendant,  upon  process  from  a  magistrate  in 
this  state.  Here  again  the  same  question  occurs, — Has  the  plain- 
tiff a  property  in  the  goods  to  enable  him  to  maintain  his  action  ? 
In  answer  to  this  question,  it  appears  that  the  officer  in  New  York, 
having  acquired  a  legal  title  to  them  by  an  attachment  lien,  bailed 
them  to  the  plaintiff  for  safe  keeping ;  thereby  placing  the  title  of 
the  plaintiff  and  his  right  of  recovery  beyond  controversy.  For, 
the  question  of  title  is  the  only  one  in  the  case. 

In  the  case  of  Browntll  vs.  Manchester^  1  Pick.  Rep.  232,  a 
deputy  sheriff  attached  goods  in  Massachusetts,  carried  them  into 
Rhode  Island,  and  delivered  them  to  a  bailee,  taking  his  receipt. 
It  was  held  that  the  officer  might  maintain  trespass  against  stran- 
gers, who  took  them  from  the  keeper  in  Rhode  Island. — 1  Chit. 
168,  note*i. 

OrmsbeCf  for  defendant. — ^The  defendant  contends  in  this  case, 
that  whenever  property  attached  under  a  particular  jurisdiction  is 
carried  out  of  and  beyond  that  jurisdiction,  the  property  becomes 
subject  to  attachment  under  the  laws  of  that  government  within 
the  limits  of  whose  jurisdiction  such  property  is  carried. 

The  attachment  of  a  debtor's  property,  when  made  under  mesne 
process  does  not  divest  the  debtor  of  the  right  of  property.  It 
merely  takes  from  him  the  possession. 

To  decide  that  property  attached  under  one  jurisdiction  and  re- 
moved to  another  is  not  subject  to  attachment  under  the  laws  of 
that  other,  is  to  decide  that  property  of  any  amount  may  be  kept 
whh6ut  being  subject  to  attachment  or  execution.  It  would  take 
the  property  from  the  power  of  the  first  jurisdiction  without  subr 
mittipg  it  to  the  last. 
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Tbe  opinion  of  the  court  was  delivered  by 

CoLLAMER^  J. — This  property  was  legally  attached  in  New  _ 
Tork,  and  a  qualified  property  thereby  created  in  the  officer  to  the 
property,  for  which  he  was  liable  to  the  plaintiff  to  answer  the 
debt,  or  to  Hartwell  if  the  attachment  was  otherwise  discharged. 
It  is  obvious,  this  liability  of  the  officer  would  continue  both  to  the 
plaintiff  and  Hartwell,  though  tlie  officer  or  his  agent  should  con- 
vey the  property  into  another  state,  and  if  his  liability  would  con- 
tinue, it  is  difficult  to  see  why  his  qualified  property,  thu3«Iegally 
created,  should  not  also  continue  and  be  recognized  in  a  sister  state. 
The  legal  possession  being  in  the  officer,  he  may  deliver  it  to  an- 
other for  safe  keeping,  who  thereby  has  tbe  legal  possession,  the 
invasion  of  which  is  a  trespass.  The  condition  in  the  plaintiff's 
receipt,*that  he  would  return  the  property  to  the  officer  on  demand, 
and  that  the  officer  should  not  be  liable  to  the  plaintiff  in  the  case 
the  property  should  not  be  returned j  does  not  alter  the  case,  as 
such  would  have  been  the  effect  had  the  receipt  been  silent  on  the 
subject. 

The  remaining  question  is,  inasmuch  as  the  property  was  deliv- 
ered to  the  attaching  creditor  and  was  taken  by  the  creditors  of  the 
owner,  is  not  the  officer  discharged  from  both,  and  so  his  qualified 
property  ended,  on  the  ground  that  the  creditor  can  never  claim  of 
him,  as  he  took  the  property  and  never  returned  it,  and  the  debtor 
can  have  no  claim,  as  bis  creditors  took  and  legally  held  it.  This 
question  may  first  be  considered  as  unconnected  with  any  change 
of  tbe  property  from  one  to  another  jurisdiction.  It  has  ever  been 
the  practice  in  this  state,  that  the  officer  makes  the  attaching  cred- 
itor keeper  of  the  property  if  he  is  a  responsible  man  and  willing 
to  undertake  the  trust.  If  the  above  doctrine  be  true,  the  debtor 
might  in  such  case  take  the  property  from  the  creditor  with  entire 
impunity.     This  proves  too  much  and  is  inconsistent. 

In  the  second  place,  this  attaching  officer's  liabilities  were,  not 
ended.  If,  after  settling  the  plaintiff's  debt,  Hartwell  should  call 
for  bis  property,  it  would  not  be  a  defence  for  the  officer  or  the 
plaintiff  to  say  they  had  reniove.d  the  property  to  another  state, 
where  it  was  subject  to  different  process  and  exposed  in  a  different 
market,  and  there  it  was  taken  by  other  creditors.  The  respon- 
sibility and  qualified  property  m  the  officer  did  continue,  and  there-  > 

fcre  this  action  may  be  sustained. 

Judgment  reversed, 
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The  opinion  of  witnesaes  is  not  proper  evidence,  except  in  casei  depending 
upon  skill  in  soma  science  or  art,  or  when  the  opinion  of  the  witnew  u 
derived  from  personal  observation  of  the  transaction. 

The  opinion  of  a  witness,  not  a  professional  man,  formed  upon  a  representa- 
tion of  the  &ct8,  as  given  in  evidence,  is  never  admissible. 

In  an  action  against  a  town  for  damage  sustained  by  the  insufficiency  of  a  road 
or  bridge,  it  is  not  enough  for  the  plaintiff  to  show  the  road  out  of  repair, 
and  that  an  injury  has  been  sustained,  but  he  must  showi  prima  faeit  aX 
least,  that  the  injury  was  oeaukmed  by  the  defect. 

This  was  an  action  on  the  case  for  the  insufScieocy  of  one  of  the 
public  roads  in  the  jown  of  Pittsford,  to  recover  damage  for  the 
loss  of  ahorse  belonging  to  the  plaintiff,  through  the  alleged  insuffi- 
ciency or  want  of  repair  of  said  road.  On  the  trial  of  the  case, 
the  plaintiff  offered  evidence,  tending  to  prove,  that  the  road  in 
question  was  a  dugway,  winding  round  the  brow  of  a  hill,  and  was 
but  fifteen  feet  wide  at  the  place  where  the  plaintiff's  horses  run 
off  said  road. — ^That  the  side  trhere  the  horses  went  off  was  the 
Towest  part  of  the  face  of  the  road,  and  that  there  was  no  railing, 
or  monument  of  any  description,  on  the  side  of  said  roa4. — ^That 
at  the  ))Iace  where  the  plaintiff's  horses  run  off,  there  was  an  off- 
set of  six  feet  two  inches  in  going  five  feet  on  a  parallel  line  from 
said  road ;  and  Ihat  in  ascending  said  road,  it  rises  upon  a  degree 
of  elevation  of  fourteen  degrees  and  a  few  minutes. 

The  plaintiff  having  given  evidence  tending  to  prove  the  facts 
above  stated,  further  offered  to  prove,  by  witnesses  upon  the  stand, 
ihat  in  their  opinion,  said  road  was  unsafe ; — which  last  aforesaid 
evidence  was  objected  to  by  the  defendant,  and  rejected  by  the 
court.  The  plaintiff  also  proved  on  said  trial,  by  two  witnesses, 
that  during  the  year  said  road  was  continued  open  (the  same  hav- 
ing been  continued  open  by  the  defendants  but  one  year)  that  they 
run  off  said  road  on  the  hill  in  question. 

The  defendant  then  offered  evidence  tending  to  prove,  that  the 
fiice  of  the  road  was  smooth,  and  that  large  loads  had  been  drawn 
up  and  down  said  hill  with  safety,  and  that  said  road  was  from  St' 
teen  to  eighteen  feet  wide.  The  defendant  also  introduced  evi^* 
dence  which  proved  that  the  horse  in  question  was  unshod ;  but 
introduced  no  evidence  tending  to  show  that  the  injury  arose  in 
consequence  of  said  horse  having  slipped  in  ascending  said  bill ; 
but  it  did  appear,  that  there  was  a  light  snow,  of  firom  four  to  six 
inches,  which  fell  the  night  before ;  and  it  also  appeared  there  was 
no  marks  in  the  snow  of  said  horse  having  slipped.     The  defend- 
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ant  ferther  gave  evkJenoe  tending  to  show,  that  the  damage  was  oc- 
casioned by  the  plaintiff's  horse  refusing  to  proceed  up  the  hill,  and 
bj  bis  wilfully  running  backwards  down  the  hill,  and  throwing  him- 
self off  the  road. 

The  counsel  for  the  plaintiff  requested  the  court  to  charge  the 
jury,  that  if  they  should  find  the  road  in  question  out  of  repair,  or 
insufficient  or  unsafe,  without  some  monument  or  railing  on  said 
road,  it  would  be  their  duty  to  find  for  the  plaintiff,  unless  the  de- 
fendant should  prove  that  the  accident  in  question  arose  from  some 
carelessness,  default  or  mismanagement  of  the  plaintiff:  l>ut  the 
eourt  charged  the  jury,  upon  the  question  as  the  burthen  of  proof, 
that  although  they  should  find  said  road  out  of  repair  and  insecure, 
yet  that  the  plaintiff  must  show  prima  facie  in  the  outset,  that  he 
had  been  damnified  thereby. — That  merely  proving  that  the  road 
was  out  of  repair,  would  not,  of  itself,  entitle  the  plaintiff  to  recov- 
er ;  but  in  order  to  put  the  defendants  on  their  defence,  and  change 
the  burthen  of  proof,  it  was  necessary  that  he  should  establish,  at 
hasi  prima  fadcy  that  the  damage  of  which  be  complains  was  oc- 
casioned by  the  defect  or  insufficiency  of  the  road,  and  that  if  the 

proof  in  the  case  was  so  uncertain  as  that  they  could  not  determine 
the  fact,  they  would  consider  that  the  plaintiff  had  failed  in  one  es- 
sential part  of  bis  case. 

To  the  charge  on  this  point,  the  plaintiff  excepted.  Exceptions 
allowed  and  certified. 

Counsel  for  plaintiff  insisted,  1st,  That  the  court  erred  in  re- 
jecting the  opinions  of  witnesses  offered  as  to  the  insecurity  of  the 
road. 

The  dictum,  so  often  found  in  books,  that  the  opinions  of  wit- 
nesses ought  not  to  go  to  the  jury,  has  led  to  much  confusion  in 
practice,  and  is  wholly  inconsistent  with  the  course  pursued  by 
courts  in  the  cases  reported.  The  opinions  of  men  in  any  art  or 
science,  have  always  been  received,  although  their  opinions  aie 
founded  on  the  descriptions  of  others.  For  cases  involving  ques- 
tions of  insanity  ,-^judging  of  hand-writing,  and  judging  of  the  ca^ 
pacity  of  persons  to  transact  business,  have  been  set  down  as  exr^ 
oept'ioDS  to  the  general  rule,  but  they  are  not  so  in  all  such  cases* 
It  is  not  opinion  alone,  but  it  is  observation  and  opinion  blended,.a0> 
ja  the  case  of  Trelawney  vs.  ColmaUj  3  Com.  Law,  906,  wheie 
the  Witness  was  permitted  to  testify  to  his  opinion  of  the  affection 
of  die  wife  for  her  husband. 

It  is  difiKcult  to  eoRceive  any  case,  where  observation  affivds  ev- 
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idence  to  the  senses  of  a  certain  fact,  where  opinicns  should  not  he 
received,  unless  the  transaction  or  thing  described  admits  of  a  cer* 
tain  or  graphic  description ;  and  it  is  believed  it  will  be  found,  on 
examination,  that  the  cases  which  are  put  down  as  exceptions  to 
the  rule,  are  much  more  numerous  than  those  embraced  within  it. 
When  a  person  hears  a  contract,  he  testifies  to  what  the  parties 
said  and  did,  and  is  not  permitted  to  give  his  opinion  of  what  was 
meant  by  the  parties ;  for  the  law  pronounces  its  opinion  when  the 
words  used  in  making  the  contract  are  disclosed  by  the  witness. 

2.  There  are  a  variety  of  cases,  and  the  present  is  one  in  which 
no  deso^ption  of  the  witness  on  the  stand  could  convey  to  the  mind 
any  de6nite  or  correct  description  of  the  thing  sought  to  be  descri- 
bed. The  witness  might  say  the  road  was  sideling  up  a  steep  and 
winding  hill,  with  an  offset  on  one  side,  and  no  railing ;  but  all  thb 
does  not  inform  the  jury  of  the  degree  of  danger  or  the  necessity  of 
banisters  in  passing  over  the  road. 

And  it  is  contended  that  whenever  observation  and  opinion  are 
necessarily  blended,  opinions  are  to  be  received.  To  illustrate  this 
position^  we  will  suppose  A  sues  B  for  drowning  his  horses  in  cross- 
ing the  lake  on  the  ice — B  defends  on  the  ground  of  using  due 
care,  and  proves  that  others  crossed,  and  that  he  kept  in  the  road. 
Now  the  opinion  of  the  witnesses  is  all  the  evidence  the  nature  of 
the  case  admits  of.  No  definite  idea  of  the  situation  or  looks  of 
the  ice  can  be  conveyed  to  the  mind :  it  is  the  judgment  or  opin- 
ion of  men  that  determines  whether  B  was  exercising  due  care  and 
diligence — not  whether  other  men  would  thinlc  it  safe  to  cross. 

3.  The  opinions  of  witnesses  as  to  the  security  or  insecurity  of 
a  road,  should  be  received  upon  the  ground  that  all  men  may  be 
said  to  be  so  far  skilled  in  the  subject  of  making  common  roads, 
that  one  rule  of  evidence  is  furnished  to  the  same  of  the  security  or 
insecurity ;  and  this  doctrine  is  established,  if  skill  is  required  in 
judging,  by  the  case  of  Davis  vs.  Mason^  4  Pick.  Rep. — ^abo 
3  Stark.  Ev.  17,  36. 

Counsel  for  defendant  insisted,  1st,  The  offer  to  show  by  the 
opinion  of  witnesses  that  the  road  was  unsafe,  was  against  the  cleai^ 
est  principles  of  evidence.  Witnesses  state  facts,  and  the  jury  are 
to  draw  inferences.  Any  departure  from  this  is  an  exception  to 
the  general  rule.  Persons  possessed  of  any  particular  art  or  sw- 
ence  may  be  asked  their  opinion  in  relation  to  facts  connected  there- 
with, upon  the  ground  that  the  jury,  if  possessed  of  the  facts,  would 
be  unable  from  a  want  of  knowledge  of  that  particular  art  or  sci- 
ence,  to  draw  just  conclusions  thereirom. 
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The  case  shows  that  the  plaintiff  had  already  proved  the  situa- 
tion of  the  road.<-*S  Stark*  Ev.  1736. 

2.  Whether  the  road  was  unsafe  or  out  of  repair^  was  a  mixed 
question  of  law  and  fact ;  and  the  witnesses  were  called  on  not  on- 
ly to  draw  inierences  from  facts,  but  to  determine  questions  of  law. 
The  kind  of  repair  that  a  road  must  be  in,  depends  greatly  on  the 
amount  of  travel  on  the  road,  the  season  of  the  year,  and  perhaps 
the  face  of  the  country  over  which  it  passes.  The  jury  are  to  draw 
coDcluak)ns  in  relation  to  all  these  particulars  under  the  instruction 
of  the  court. 

The  charge  of  the  court  was  clearly  correct  in  relation  to  Aie 
burthen  of  proof.  If  the  road  was  out  of  repair,  and  the  plaintiff 
was  not  thereby  damnified^  he  cannot  recover.  It  is  essential  to  al- 
lege and  prove  that  the  injury  arose  from  the  insufficiency  of  the 
highway. 

If  the  way  was  out  of  repair,  yet  if  the  injury  did  not  happen  at 
a  place  so  out  of  repair,  and  in  consequence  thereof,  no  action  can 
be  maintained. 

'  The  language  of  the  statute  is  conclusive,  if  any  doubt  could  ex- 
£t  on  this  point. 

This  point  in  evidence  is  considered  and  settled  in  ^oyes  vs.  Mor- 
ru/otm^  1  Vt«  Rep.  353. 

The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — The  testimony  offered  in  this  case,  of  the  opinion 
of  the  witnesses  as  to  the  sufficiency  of  the  road,  was  properly  re- 
jected. The  opinion  of  professional  men,  upon  matters  depending 
upon  any  particular  science,  or  skill  in  any  particular  art,  is  always 
admissible.  Such  is  the  testimony  of  physicians  and  surgeons,  as 
to  the  causes  of  death,  insanity,  or  the  like,  and  that  of  artists,  me- 
chanists, &c.  as  to  matters  connected  with  their  particular  art. 

So  also,  testimony  of  opinion  may  be  given,  where,  from  the 
general  and  indefinite  nature  of  the  enquiry,  it  is  not  susceptible  of 
direct  proof.  Thus  upon  a  question  of  insanity,  witnesses  not  pro- 
fessional men  may  be  permitted  to  give  their  opinion,  in  connexion 
with  the  facts  observed  by  them.  But  this  evidence  is  always  con- 
fined to  those  who  have  observed  the  facts,  and  is  never  permitted 
where  the  opinion  of  the  witness  is  derived  from  the  representation 
of  Gibers.  Upon  a  question  of  insanity,  for  instance,  witnesses, 
who  have  observed  the  conduct  of  the'  patient,  and  been  acquaint- 
ed with  his  conversation,-  may  testify  to  his  acts  and  sayings,  and 
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^Jrum'    8^^®  ^^®  result  of  the  observation :  but  where  mere  opinion  is  re- 
1886.  '    quired  upon  a  given  state  of  facts^  that  opinion  is  to  be  derived  firom 
**"'"    ,  professional  men. 

P'ujd^  But  in  cases  where  the  facts  are  susceptible  of  distinct  proof,  and 
can  be  laid  before  a  jury  so  as  to  enable  them  to  draw  their  own 
conclusions,  and  where  that  conclusion  does  not  depend  upon  skill 
in  any  particular  art  or  science,  the  naked  opinion  of  witnesses  is 
not  proper  evidence. 

In  such  cases,  the  jury  are  to  form  their  own  opinion  upon  the 
facts  proved.  They  are  the  persons  selected  by  law  for  this  pur- 
pose, and  are  supposed  to  be  competent.  There  is  no  good  reason 
for  transferring  this  duty  to  others,  and  there  would  be  great  dan- 
ger, as  well  as  inconvenience  in  it^  especially  in  cases  which  have 
become  a  subject  of  excitement. 

The  inquiry  in  this  case  was  a  mixed  question  of  law  and  fact. 
The  facts  were  before  the  jury ;  and  the  testimony  offered  consist- 
ed of  mere  opinion  upon  the  state  of  facts  already  in  proof.  The 
testimony  offered  was  therefore  inadmissible,  and  was  properly  re- 
jected, as  both  inconvenient  and  unsafe. 
,r '  As  to  the  charge,  there  can  be  no  doubt,  that  in  the  particulair 
complained  of,  it  was  correct.  The  statute,  the  declaration,  and 
the  common  rules  of  evidence,  throw  the  burthen  of  proof  upon 
the  plaintiff.  It  was  incumbent  upon  (he  plaintiff  to  make  out  a 
prima  facie  case,  before  the  defendants  could  be  put  upon  their 
defence*  Proving  merely  that  the  road  was  out  of  repair  would 
not  entitle  the  plaintiff  to  recover ;  but  it  was  necessary  further  to 
show  that  he  was  injured  thereby.  It  was  not  incumbent  upon  the 
plaintiff  to  negative  the  charge  of  negligence  or  imprudence  on  his 
part, — such  proof  being  properly  matter  of  defence ;  but  this  proof 
was  not  necessary  until  a  prima  facie  case  was  made  out.  And  it  is 
also  true,  that  if  the  proof  be  deficient,  the  consequences  fall  wbero- 
the  onui  probandi  rests.    The  charge  was  therefofe  correct,  and 

Judgment  must  be  affirmed. 
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Wlieie  a  debtor  is  admitted  to  the  liberties  of  the  jaiLyard,  if  the  creditor  makes 
a  contnuit  with  him,  without  the  knowledge  of  the  Buret j,  which  induces  or 
causes  him  to  depart  or  escape  the  liberties,  he  cannot  recover  no  the  bond. 

After  such  eacapCf  the  creditor  and  debtor  cannot  create  a  new  liability  against 
the  surety. 

This  cause  came  up  for  decision  upon  the  following  case  stated : 
This  is  an  action  on  jail  bond,  taken  by  (he  plamtiffy^as  sheriffi 
OD  an  execution  in  6vor  of  Moses  M.  Strong  against  George  Pat- 
terson.    On  the  S9th  January,  1834,  the  said  Strong  gave  the 
said  Patterson  a  contract,. of  which  the  following  is  a  copy : 

"  I  hereby  agree,  thkt  the  jail  bond  given  on  an  execution  in  my 
"  favor,  against  George  Patterson,  sbaU  not  be  sued  until  the  first 
"  of  May  next. 

«  (Signed)  MOSES  M.  STRONG. 

"  Rutland,  29th  January,  1834." 

The  plaintiff  relies  upon  a  departure  from  the  limits  the  10th  of 
March,  which  is  admitted  by  the  defendants,  and  it  is  also  admitted 
that  on  the  15th  day  of  February,  1834,  Patterson  departed  the 
limits. 

On  the  lOth  day  of  March,  1834,  the  said  Patterson  executed 
to  the  said  Strong  a  contract,  of  which  the  following  is  a  copy : 

*^  Whereas,  Moses  M.  Strong  executed  to  me  his  writing,  dated 
^  29th  January,  1834,  in  which  he  agreed  that  a  jail  bond  which  had 
"  previously  been  given  on  an  execution  in  favor  of  said  Strong  against 
"  me,  should  not  be  sued  until  the  first  of  May  next — Now,  for 
"value  received,  I  hereby  discbarge  said  agreement  from  said 
"  Strong  to  me,  and  that  the  same  shall  no  longer  be  binding  and 
"obligatory  upon  said  Strong.     Rutland,  lOth  March,  1834. 

«  (Signed)  GEORGE  PATTERSON." 

The  suit  was  brought  before  the  justice  on  the  12th  of  May, 
1834.  Judgment  for  plaintiff,  and  appealed  to  the  county  court 
by  defendants. 

Royce  if  Strong  for  plainiiff.-^The  main  question  ari9ing  in 
this  case  is,  whether  the  agreement  described  in  the  case  amounts 
to  a  licence  to  depart  the  limits.  • 

The  words  of  the  agreement  do  not  import  a  licence  to  depart, 
and  no  such  licence  ought  to  be  presumed. 

But  the  fair  mference  from^the  agreement  is,  that  there  had  been 
a  previous  breach,  and  the  agreement  is  nothing  more  than  an 
agreement  not  to  sue  until  after  the  first  of  May,  and  it  appears  that 
the  suit  was  not  commenced  until  the  12th  of  May. 


1SS5. 


164  CASES  IN  THE  SUPREME  COURT 

RuTULMD,        J^,  Thralifor  defendanU.-^UU  The  defendants  contend,  that 
18S5.  *     any  interference  of  the  creditor  to  induce  the  debtor  to  depart  the 
Coijant      limits,  fa  a  frand  upon  the  bail ;  and  if  there  is  a  departure  under 
Pattenon  et  aJL  an  agreement  not  to  sue  for  a  particular  time,  the  bail  fa  dischar- 
ged.—! Whee.  Sel.  509,  510. 

2.  After  the  bond  has  been  once  discharged  either  by  a  licence 
to  depart  or  under  a  contract  not  to  sue  for  a  particular  time,  it  is 
not  in  the  power  of  the  debtor,  by  any  contract  with  the  creditor, 
to  revive  the  liability  of  the  bail  without  their  consent. 

The  case  shows  that  the  agreement  not  to  sue  was  given  on  the 
29th  January,  1834,  and  that  Patterson,  the  debtor,  departed  the 
limits  under  that  agreement,  on  the  1 5th  of  February,  183^  and 
executed  a  discharge  of  the  agreement  to  Strong,  on  the  10th  of 
May,  1834,  though  the  departure  relied  upon  by  the  plaintiff  was 
subsequent  to  the  discharge  of , the  agreement. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^Tbe  deci^on  in  thfa  case  depends  on  the 
construction  and  effect  to  be  given  to  a  writing  executed  by  the 
creditor  in  the  execution,  to  the  debtor.  It  appears  from  the  case, 
that  the  writing  was  dated  January  29th,  1834,  and  that  Patterson 
departed  from  the  limits  on  the  15th  February,  1834. 

It  fa  an  acknowledged  principle  of  law,  that  if  the  creditor  con- 
sent to  an  escape  of  the  debtor  while  in  prison,  and  the  debtor,  in 
consequence  of  such  consent^  goes  at  large,  it  is  a  dfacbarge  of  the 
debt.  Where  a  debtor  is  admitted  to  the  liberties,  and  has  procu- 
red bail,  and  where  the  consequences  of  his  escaping  fixes  hfa  sure- 
ties with  the  debt,  every  contract  or  dealing  between  creditor  and 
debtor  is  narrowly  watched.  The  debtor  has  a  strong  desire  to  be 
at  liberty,  and  may,  under  hopes  or  encouragements  held  out  by  the 
creditor,  do  an  act  which  he  otherwise  would  not;  the  consequence 
of  which  is,  to  fix  his  bail.  C.  J.  Swift  says,  '^  If  a  creditor  should 
entice  his  debtor  to  go  out  of  the  limits,  with  a  view  to  subject  the 
sheriff,  it  would  be  no  escape  in  the  sheriff,  and  no  action  could  be 
maintained  on  the  bond."  The  language  of  our  courts,  in  some  o£ 
the  earliest  reported  cases  fa,  that  if  the  creditor  held  out  any  in- 
ducement to  the  debtor  to  escape;  it  should  discharge  the  jail  bond. 
It  cannot  with  propriety  be  said,  that  this  language  fa  too  strong, 
or  that  it  is  not  warranted  by  principles  adopted  in  analogous  cases. 
It  fa  not  however  necessary,  in  thfa  case,  to  go  so  far.  If  a  con- 
tract is  made  by  a  creditor  with  hfa  debtor,  holding  out  to  him  ex- 
pectations of  benefit,  which  would  induce  or  cause  him  to  depart 
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the  liberties,  without  which  he  would  have  remained  within  the    RpTi.*m> 
limits,  and  this  without  the  knowledge  or  consent  of  the  surety,  it        isss.  * 
is  such  a  transaction  between  creditor  and  debtor  as  ought  to  dis-      Con*nt 
charge  his  bail.  Pattenion«<aZ. 

It  is  contended  in  this  case,  that  from  the  language  in  this  agree- 
ment, It  is  to  be  understood  that  the  debtor,  Patterson,  had  already 
escaped.  It  is  not  however  to  be  so  construed ;  and  further,  if  it 
was,  it  would  afford  the  surety  another  and  equally  valid  defence, 
derived  from  this  principle,  that  any  a'greement,  between  debtor 
and  creditor,  by  which  the  creditor  agrees  to  forbear  prosecuting 
for  a  definite  time,  and  by  which,  in  the  language  of  law,  he  ties 
up  his  hands,  will  discharge  the  surety. 

Indeed,  I  do  not  see  but  that  this  principle  of  law  is  effectual 
to  discharge  the  surety  in  this  bond,  whether  made  before  or  after 
the  escape  of  Patterson,  the  principal.  The  agreement  was,  not 
to  sue  until  the  first  of  May.  The  creditor,  by  thus  ^ving  time 
to  bis  debtor,  and  binding  himself  not  to  sue  him  for  that  period, 
thereby  discharged  all  claim  on  the  surety.  The  writing  execu- 
ted by  Patterson  to  Strong,«10th  March,  after  the  escape,  cannot 
alter  the  effect  of  the  agreement  entered  into  before.  If  the  bail 
was  discharged  by  the  previous  contract,  or  if  the  debtot  had  been 
induced  to  escape  in  consequence  of  that  agreement,  whereby  his 
bail  was  discharged,  he  could  not  create  a  new  liability  on  bis  sure- 
ty, by  a  contract  between  him  and  his  creditor.  It  required  the 
consent  of  all  the  parties  interested  or  affected  by  the  writing  exe- 
cuted in  January  to  discharge  its  effect ;  and  these  parties  were 
not  only  the  debtors  and  creditors,  but  also  the  surety  of  the  debt- 
or :  the  latter  has  not  consented  to  be  again  made  liable. 

In  every  view>  this  case  is  with  the  defendants. 
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RvTLAxo.  Treasurer  of  Middlbtown  vs.  Ames  and  Rudd. 

JMruary, 


183d. 


In  an  action  of  debt  on  a  recognizance,  taken  for  the  appearance  of  a  person  ar. 
revted  on  a  criminal  proceae,  it  is  no  defence  that  the  jury  who  tried  the  case 
were  taken  from  the  town  to  which  the  fine,  on  conviction,  would  be  payable. 

A  party  may  not  in  a  plea  contradict  the  record  of  a  coort  or  magistrate,  or  im. 
pate  to  them  fraud. 

This  was  an  action  of  debt  upon  a  recognizance,  entered  into 
by  tbe  defendants  for  the  appearance  of  said  Ames,  against  whom 
a  complaint  and  warrant  had  been  issued  in  favor  of  the  state,  upon 
which  he  bad  been  arrested  and  brought  before  a  justice  of  the 
peace.  Upon  application  of  said  Ames  for  a  continuance,  which 
was  granted,  the  justice  ordered  the  recognizance  upon  which  this 
action  was  brought,  and  was  conditioned  for  the  appearance  of  said 
Ames  at  the  time  and  place  to  which  tbe  cause  was  continued  for 
trial,  and  from  time  to  time,  &c.  to  answer  to  the  matters  contained 
in  the  complaint.  Upon  the  trial,  the  said  Ames  demanded  a  jury, 
which  was  ordered,  who  found  a  verdict  of  guilty  ^  whereupon 
Ames  was  called  and  did  not  appear.  * 

The  defendants  plead  in  bar,  first,  that  the  jury  was  composed 
of  freeholders  of  the  town  of  Middletown,  liable  to  pay  taxes  in 
said  town. 

Secondly,  that  on  the  day  of  trial,  after  the  verdict  had  been 
returned,  and  after  it  had  been  ascertained  how  much  tbe  fine 
would  be  which  the  justice  was  about  to  inflict,  and  also  what  the 
costs  of  said  prosecution  were,  tbe  said  Amos  was  by  said  court 
ordered  into  the  custody  of  the  constable  of  Middletown,  and  was 
by  said  constable  received  into  his  custody,  and  while  in  the  cus- 
tody of  said  constable  he  was  permitted  by  said  justice  and  by  the 
grand  juror  who  made  said  complaint,  and  also  by  the  constable 
who  so  had  the  said  Ames  in  his  custody,  to  go  whither  he  would 
for  the  purpose  of  endeavoring  to  procure  some  person  to  sijgn  with 
him  as  surety  a  note  to  the  treasurer  of  the  town  of  Middletown 
for  the  said  Ames  aforesaid ;  and  it  was  then  and  there  agreed  up- 
on between  the  said  justice  and  the  grand  juror  who  had  the  chaise 
of  the  prosecution  for  the  plaintiff,  that  if  he  would  obtain  a  note 
as  aforesaid,  said  sentence  should  not  be  pronounced  against  him, 
and  that  said  fine  should  not  be  inflicted,-  and  also  that  said  Ames 
should  have  an  opportunity  to  go  at  large  tP  procure  some  person 
to  sign  said  npte  as  surety ;  and  that  while  the  said  Ames  was  so 
at  large  by  permission  as  aforesaid,  endeavoring  tq  procure  some 
person  to  sign  said  note  as  surety,  the  said  Ames  was  three  times 
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solemnly  called  and  did  not  appear,  and  that  was  the  occasion  as    ^xjtlus^, 
alleged  in  the  plaintiff's  declaration  on  which  the  said  Ames  did       isa^' 
not  appear  and  none  other,  and  that  he  was  and  always  has  been  '^'*  Middietown 
at  all  times  ready  to  make  his  personal  appearance  before  said  jus-  Amei  «c  Rudd. 
tioe  whenever  thereto  required,  and  to  answer  unto  the  matters 
and  things  that  might  then  and  there  be  objected  against  him  in 
that  behalf. 

These  pleas  in  bar  were  decided  by  the  county  court  insufficient, 
to  which  decisions  the  defendants  excepted.  Exceptions  allowed 
and  certified. 

Royce  and  Strang  far  defendants.*^!.  The  defendants  insist 
that  a  verdict  of  guilty  could  not  be  found  by  jurors  directly  inter- 
ested in  the  event  of  the  suit.  Upon  common  principles  the  in- 
terest of  a  juror  is  a  ground  of  challenge,  and  if  a  party  in  a  case 
prays  for  a  jury,  it  is  the  duty  of  tba  court  to  see  that  a  jury  b  or- 
dered who  can  legally  and  impartially  try  the  issue.  Twelve  ju- 
rors were  challenged,  and  the  respondent  could  do  no  more  to  se- 
cure bis  right  of  trial  by  jury. 

2.  A  record  may  be  impeached  in  some  particulars  as  to  time 
and  place;  and  in  all  respects  if  the  substance  is  retained. — 3  Staric. 
Ev.  1046. 

3.  It  is  contended  that  the  second  plea  in  bar  does  not  substan- 
tially contradict  or  impeach  the  record. 

It  is  true  that  the  record  alleges  that*Ames  was  called  and  made 
default.  This  is  not  denied  in  terms  by  the  plea,  but  it  is  insisted 
that  so  far  at  least  as  the  bai^  is  concerned  we  might  show  that  he 
was  discharged  by  the  surrender  of  the  principal. 

3.  The  defendant  insists  further,  that  the  second  plea  in  bar  dis- 
closes such  faots  as  renders  the  proceeding  void  as  to  the  bail  bebg 
a  fraud  on  him.  The  plea  sets  forth,  that  after  the  verdict  of  guilty 
the  court  in  presence  of  the  respondent  assessed  the  fine  and  taxed 
the  costs,  and  ordered  the  respondent  into  the  custody  of  an  offi- 
cer ;  that  the  grand  juror  being  the  prosecuting  officer,  the  justice 
and  the  officer  all  consented  to  the  departure  of  the  respondent, 
and  that  he  was  called  during  his  absence  with  their  united  consent. 
This,  it  is  contended,  could  not  properly  appear  as  a  part  of  the 
record,  but  still  is  a  fraud  on  the  bail,  and  as  such  may  be  plead  in 
bar  of  a  recovery ;  and  this  more  especially,  as  the  plea,  if  sus- 
tamed,  proves  conclusively  that  it  was  a  mere  attempt  to  charge 
the  bail ;  for  the  plea  alleges  the  return  of  the  principal  to  receive 
the  sentence  of  the  court.— Stark.  Ev.  258-3.    3  Coke,  77.     1 
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RoTLAm,    Pick.  Rep.  369-5.    Day,  160,  Formon't  case.    Static.  Crira. 
J^l_V\.  410. 

Tr.  Middleiown 

Ancs  £''Radd.     J*  and  O.  Clark  f Of  plaintiff , — This  was  an  action  of  debt  od 

a  recognizancey  to  which  the  defendants  plead  two  pleas  in  bar. 

The  plaintiff's  action  was  founded  on  a  {"ecord  referred  to  in  the 

plaintiff's  declaration,  and  neither  of  said  pleas  contain  or  allege 

^    matter  of  defence  subsequent  to  the  judgment. 

The  county  court  decided  that  the  plaintiff  ought  not  to  be  bar-* 
red,  and  that  said  pleas  be  not  sustained. 

It  is  contended  that  the  county  court  decided  correctly,  for  said 
pleas  only  contained  matter  tendmg  to  impeach  or  affect  the  record 
by  a  supposed  illegality  therein,  and  also  averred  against  the  re- 
cord.    And  it  is  contended, 

1.  That  the  validity  of  a  record  cannot  be  affected  or  impeach- 
ed in  pleading  by  any  defecf  or  illegality  in  the  transaction  on 
which  it  is  founded. — 1  Chit.  PI.  354,  and  cases  there  cited. 
^  3.  In  this  case  it  is  contended,  that  the  only  plea  which  could 

have  been  legally  sustained  by  the  county  court  formatters  anterior 
to  the  judgment  was  nul  iiel  record  ;  for  it  is  a  maxim  in  law,  that 
there  can  be  no  averments  in  pleading  against  the  validity  of  the 
record,  though  there  may  be  against  its  operation.  No  matter  of 
defence  can  be  pleaded,  which  existed  anterior  to  the  recovery  of 
the  judgment. — 1  Chit.  PI.  481.  8  John.  Rep.  83,  Bu/Zir  vs. 
Giddins.    McFarlen  vs.  Irmn,  8  John.  Rep.  77. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  question  presented  in  the  first  plea  in 
bar  was  virtually  decided  in  the  case  of  State  vs.  Batcheldor,  6 
Vt.  Rep.  479.  It  was-  held  there  that  a  justice  of  the  peace  had 
jurisdiction  of  a  complaint  in  behalf  of  the  state,  where  the  fine 
on  conviction  was  payable  to  the  treasurer  of  the  town  in  which 
the  justice  resided.  The  same  reason  would  apply  to  the  case  of 
a  juror.  The  practice  in  this  state,  has  always  been,  when  a  jury 
was  required  in  a  criminal  case  pending  before  a  justice  of  the 
peace  to  select  Aem  from  the  town  where  the  trial  is  had.  The 
statute  requires  that  they  should  be  taken  from  the  freeholders  of 
the  vicinity,  and  this  has  been  considered  as  intending,  of  the  town. 
Very  great  inconvenience,  delay  and  expense  would  result  from 
any  law  which  required  that  in  trials  for  petty  offences  the  jury 
should  be  selected  from  the  neigliboring  towns.  In  all  prosecutions 
where  a  fine  may  be  imposed,  if  payable  to  the  county  or  state 
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treasury,  there  may  be  a  very  trifling  mterest  in  every  Inhabitant  of    %TJ^» 
the  county  or  state,  and  if  an  objection  on  that  account  should  be        1835. 
sustained,  the  punishment  by  fine  must  be  abolished.    We  think,  '^'-  ^iddieiown 
however,  that  this  is  not  required.    The  interest  which  a  juror  Ainet&.  Rudd. 
might  be  supposed  to  have  in  such  a  case  is  contingent,  as  the  jus- 
tice may  bind  over,  even  after  a  verdict,  and  the  interest  and  feel- 
ing which  all  men  fit  to  be  selected  as  jurors  will  naturally  have  to 
promote  public  justice  and  protect  the  innocent,  would  overbalance 
any  pecuniary  interest  which  they  might  have  in  a  small  fine,  such 
as  a  justice  of  the  peace  can  impose.    But  furthermore,  if  the  de- 
fendant was  correct  in  his  views  in  relation  to  the  propriety  of 
summoning  the  jury  from  another  town,  it  is  very  clear,  that  here 
is  not  the  place  to  present  that  question.     It  would  in  that  case 
only  be  an  irregularity  in  the  proceedings  of  the  magistrate,  which 
should  have  been  objected  to  at  that  time,  or  some  measures  should 
have  been  taken  to  vacate  his  proceedings.     It  is  clear  that  it  can- 
not make  them  void,  or  justify  the  respondent  in  refusing  to  appear 
agreeably  to  the  condition  of  his  recognizance,  when  thereto  re- 
quired. 

The  second  plea  in  bar  is  liable  to  two  objections.  -  In  the  first 
place  it  contradicts  the  record  as  set  out.  If  the  respondent  was 
remanded  into  custody,  in  discharge  of  the  bail,  it  should  so  have 
appeared  by  the  records  of  the  court.  As  this  does  not  so  appear, 
any  averment  of  a  fact,  which  should,  if  it  existed,  appear  by  the 
record,  and  which  does  not  so  appear,  is  contradicting  the  record. 
Moreover,  it  is  directly  contrary  to  the  record.     The  conduct  of  ^ 

the  grand  juror  or  the  constable  b  wholly  irrelevant.  Whatever 
conversation  they  may  have  had  with  the  respondent,  or  what  they 
may  have  said  or  done,  is  of  no  importance  whatever.  And  a  plea 
of  imputing  fraud  to  the  court  is  wholly  inadmissible.  Though  a 
judgment  may  be  impeached  for  fraud  in  the  party,  though  it  may 
be  shown  that  a  court  were  imposed  on  by  the  firaud  of  the  party, 
yet  it  would  be  grossly  improper  to  impute  fnaid  directly  to  the 
court.  This  plea  b  entirely  objectionable  on  this  ground.  Fraud 
b  directly  charged  on  the  magistrate,  who  is  repiosented  as  conni- 
ving with  the  constable  and  grand  juror  to  subject  the  bail  of  the 
respondent  rather  than  pronounce  the  judgment  of  the  law  on  hb 
conviction. 

Neither  plea  can  be  sustained,  and  the  judgment  of  the  county 
court  is  afilnned. 

22 
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Rir»Ai»o,     Caubb  Hunt  vs.  William  Fay,  Adm'r  of  Richard  Gookin. 

Fwbntanf, 
1835. 
•  Where  a  person,  haTing  hb  domicil  in  New-Hampehire,  dies  there,  and  his  es- 

late  is  there  represented  insolvent,  and  commissioners  appointed,  the  debt  of 

a  creditor  residing  there,  who  neglects  to  present  his  claim  to  the  commis- 

sioners,  is  barred.    Nor  can  such  creditor  move  into  this  state,  and  have  his 

claim  allowed  by  eommissioners  appointed  here,  where  an  ancillary  adminis. 

tration  is  taken  out,  and  a  commission  of  insolvency  issues.    The  object  of 

the  administration  here  is  only  to  prove  the  debts  in  this  state. 

This  cause  comes  here  for  adjudication  upon  an  appeal  taken 
from  the  decision  of  the  commissioners  on  the  estate  of  Richard 
Gookin,  disallowing  the  plaintiff's  claim.  A  statement  of  the  case 
will  be  found  incorporated  into  the  opinion  of  the  court.  In  addi- 
tion to  what  is  stated  in  the  opinion  of  the  court,  perhaps  it  should 
be  noted  that  the  plaintiff  avers  in  his  replication  to  the  plea  in  bar, 
that  the  estate  of  Mr.  Gookin,  although  represented  insolvent  by 
the  administrator  here,  was  in  fact  solvent ;  and  at  the  time  the 
plaintiff  exhibited  his  claims  to  commissioners,  he  was  domiciled 
here.  The  defendant  also  plead  in  bar  a  contract  between  him  and 
Mrs.  Gookin,  administratrix,  as  merging  the  original  demand,  which 
was  however  not  considered  by  the  court,  having  decided  the  cause 
for  the  defendant  on  other  grounds. 

Mr.  Upham  for  plaintiff. — 1.  Is  the  plaintiff's  demand  barred 
here  because  he  did  not  exhibit  it  to  the  commissioner  on  Rich- 
ard Gookin's  estate  in  New-Hampshire  ? 

This  question,  we  think,  can  be  answered  in  the  negative,  with- 
out doing  violence  to  the  law,  or  injustice  to  the  parties. 

The  facts  in  the  case,  as^dmitted  by  the  pleadings^  are  the  fol- 
lowing, viz :  Richard  Gookin,  at  the  time  of  his  decease,  in  1826, 
had  his  domicil  in  Haverhill,  in  the  state  of  New-Hampshire.  The 
plaintiff  also  had  his  domicil  in  New-Hampshire,  at  the  time  of  the 
decease  of  the  said  Richard,  and  until  the  15th  of  October,  A.  D. 
1880,  when  he  removed  from  said  New-Hampshire  to  Montpelier, 
in  this  state,  wh  A  he  has  ever  since  resided  and  had  his  domicil. 

The  estate  of  Richard  Gookin  in  New-Hampshire  was  repre- 
sented insolvent,-«nd  a  commissioner  was  appointed  in  due  form  of 
law  to  receive,  examine,  and  adjust  the  claims  and  demands  against 
said  estate.  The  plaintiff  did  not  exhibit  his  demand  to  the  com- 
missioner in  New-Hampshire. 

The  estate  of  the  said  Richard,  though  represented  insolvent, 
was  solvent  to  a  large  amount,  to  wit,  $50,000. 

It  is  also  admitted  that  Gookin,  at  the  time  of  his  decease,  own- 
ed a  large  estate  in  Rutland,  Vermont,  and  that  Mr.  Fay  of  said 
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Rutland,  was  in  due  form  of  Jaw,  appoin(ed  administrator  on  sud  K<m.Ai>». 
estate,  and  that  he  represented  the  same  insolvent,  although  in  iSS/^* 
point  of  fact,  it  was  solvent  to  a  large  amount.  ^"°^ 

Whereupon,  commissioners  were  duly  appointed  to  receive,  ex-  P*yi  AdmV. 
amine,  and  adjust  the  claims  and  demands  against  said  estate.  The 
plaintiff  having  his  domicil  in  Montpelier,  Vermont,  exhibited  his 
demand  against  the  estate  of  the  said  Gookin  to  the  aforesaid  com- 
missioners, and  it  was  rejected  and  disallowed.  Whereupon  he 
took  his  appeal  in  due  form  of  law.  And  the  question  now  pre- 
sented to  this  court  is,  was  the  plaintiff's  demand  properly  rejected 
and  disallowed  by  the  commissioners  on  said  estate  ? 

The  administration  granted  to  the  defendant.  Fay,  is  to  be  con- 
sidered not  only  as  a  means  of  collecting  the  effects  of  the  intestate 
within  this  jurisdiction,  but  of  answering  according  to  the  rules  of 
the  same  jurisdiction,  the  demands  of  creditors  and  all  legal  liens 
upon  those  effects. — Sehcitnen  of  Boston  vs.  Boyhton,  4  Mass. 
R.  318,  324.  Richards,  AinCr  vs.  Dvich  ei  ah  8  Mass.  R. 
506,  515.  Dawes  vs.  Boylston,  9  Mass.  R.  337,  355.  Dawes 
vs.  Head  ei  al  3  Pick.  R.  128,  145. 

The  plaintiff,  at  the  time  he  exhibited  his  demand  to  the  com- 
missioners on.  Gookin's  estate,  was  a  citizen  of  Vermont,  and  enti-. 
tied  to  the  aid  of  our  laws  for  the  protection  of  his  property  and 
the  recovery  of  his  debts. 

The  7th  section  of  the  New-Hampshire  act  regulating  the  set- 
tlement and  distribution  of  insolvent  estates,  declares  that  all  de- 
mands against  such  estate,  exhibited  to  the  commissioners  and  re- 
jected by  them,  and  not  prosecuted  to  judgment  in  the  manner  in 
this  act  prescribed,  and  all  demands  against  such  estate,  which  by 
virtue  of  this  act  might  have  been  exhibited  to,  and  allowed  by  them, 
but  which  were  not  exhibited  and  allowed,  shall  be  forever  barred. 

Now  it  is  insisted  here,  that  the  plaintiff's  demand  is  "  forever 
barred,"  because  he  did  not  exhibit  it  to  the  commissioner  in  New 
Hampshire,  where  he  had  his  domicil-— >where  the  commission  of 
insolvency  issued. 

To  this  objection  we  answer,  first,  that  Richslrd  Gookin,  at  the 
time  of  his  decease,  owned  a  large  estate  in  Vermont,  as  well  as 
New-Hampshire ;  and  that  administration  was  taken  in  both  states^ 
and  commissioners  appointed  to  receive,  examine,  and  adjust  the 
claims  of  creditors  to  said  estate.  Now  we  maintain  that  the  plain- 
tiff was  not  bound  to  exhibit  his  demand  to  to  the  commissioners  in 
New-Hampshire,  in  order  to  save  the  statute  bar-  If  he  has  ex- 
hibited his  demand  to  the  commissioners  on  Richard  Oookin*s  es* 
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BoTLAND,    tate,  he  has  done  all  that  the  law  required  him  to  do  for  the  pro- 
1835.  '     tection  of  his  claim. 


Hunt  The  statute  does  not  declare  that  all  demands  **  shall  be  forever 

F«7,  Adm'i.  barred/'  which  were  not  exhibited  to  the  commissioners  in  the  state 
where  the  intestate  had  his  domicil  at  the  time  of  his  death.  It 
says  all  claims  which  might  have  been  exhibited  to,  and  allowed 
by  the  cpmrnissioners^  but  which  were  not  exhibited  and  allowed, 
*'  shall  be  forever  barred."  Were  not  the  commissioners,  appoint- 
ed by  the  probate  court  in  the  district  of  Rutland,  as  much  the  com- 
missioners on  Richard  Gookin's  estate,  as  the  commissioners  ap- 
pointed by  the  probdte  court  in  New-Hampshire  ?  We  think  they 
were.  If  we  are  correct  then  in  this  view  of  the  case,  the  plaintiff 
has  lost  nothing  by  omitting  to  exhibit  his  demand  to  the  commis-* 
sioner  in  New-Hampshire. 

In  the  second  place,  we  insist  that  the  statute  of  New-Hamp*^ 
shire  operates  merely  upon  the  remedy,  and  can  have  no  extra  terri- 
torial force.  The  lex  loci  contractus,  we  admit  governs  as  to  the  na-* 
turef  construction^  add  validity  of  the  contract ;  but  the  lex  fori,  we 
maintain  governs  as  to  the  remedy.  In  support  of  this  position,  we 
refer  to  the  "following  authorities,  viz ;  Vermont  State  Bank  vs« 
Porter,  5  Day's  Rep.  316.  Andrews  vs.  Herriot,  4  Cowan's 
Rep.  508,  and  cases  cited  in  the  note.  Pearsall  vs.  Dmght,  2 
Mass.  84.     lie  Roy  vs.  Crouminshield,  2  Mason,  151. 

Foreign  statutes  of  limitations  belong  to  the  lex  fori,  and  are  in 
no  case  available  here ;  but  our  own  statutes  of  the  kind  are  appli- 
cable to  all  actions  pendbg  in  our  courts. — Decouche  vs.  Lazetier, 
3  John.  Ch.  Rep.  190.  Nash  vs.  Tupper,  1  Cain's  Rep.  102. 
Rugghs  vs.  Keeler,  3  John.  Rep.  263.  Pearsall  vs.  DuAght, 
2  Mass.  Rep.  84.  Bryne  vs.  Crowninshield,  17  MasS.  Rep.  55. 
Medbury  vs.  Hopkins,  3  Con.  Rep.  472.  Harper  vs.  Houghton, 
1  Har.  and  John.  Rep.  453.  Le  Roy  vs.  Crouminshield,  2  Ma- 
son's Rep.  ]51.     Bulger  vs.  Roche,  11  Pick.  Rep.  86i 

The  statute  of  New-Hampshire,  upon  which  my  learned  friend 
relies,  may  be  likened  to  a  statute  of  limitations.  Indeed,  it  is  no- 
thing more  than  a  statute  of  limitations.  It  merely  bars  the  reme- 
dy. It  has  nothing  to  do  with  the  nature,  construction,  or  validity 
of  the  contract. 

In  support  of  this  portion,  we  have  authorities  directly  in  point. 
In  Lincoln  vs.  BatttlU,  (6  Wendell's  Rep.  475,)  the  court  ruled 
that  a  law  of  a  foreign  state  authorizmg  proceedings  calling  on  cred- 
itors to  {Mresent  their  demands  against  a  debtor  by  a  specified  day, 
nd  declaring  the  efiect  of  omission  to  be,  not  only  to  take  away 
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the  remedy t  but  to  extioguish  the  debt^  will  be  considered,  where    Rutl^d, 
there  is  no  insolvency,  in  the  nature  of  a  statute  of  limitations,  af-        i835?^' 
fecting  the  remedy,  and  not  the  validity  of  the  contract. — Prentiss       ^^^ 
et  al.  vs.  Savage,  13  Mass.  Rep.  20.    Tapper  vs.  Pooret  ah  15   FaytAdnV. 
Mass.  Rep.  419.    2  id.  89. 

So  an  insolvent  discharge  of  the  person  relates  merely  to  the 
remedy,  and  if  granted  in  another  state  or  foreign  country,  it  will 
not,  under  any  circumstances,  or  in  any  stage  of  the  cause,  be  no- 
ticed by  our  courts,  or  aUowed  to  operate  here  for  any  purpose. — 
White  vs.  Canjieldy  7  John  Rep.  117.  Tapper  vs.  Poor,  15 
Mass.  Rep.  419.  Watson  vs.  Bourne y  10  Mass.  Rep.  337.  James 
vs.  Alkny  1  Dall.  88.  Sicard  vs.  Whale,  11  John.  Rep.  194. 
Peck  vs.  Haritr,  14  John.  Rep.  346.  Whittemore  vs.  Adams, 
2  Cowan's  Rep.  626.  WoodbridgeYS.  Wright,  3  Con.  Rep.  523. 
2  Mason,  151. 

Again,  the  cessio  bonorum  of  the  civil  law  has  never  been  con- 
sidered as  an  extinguishment  of  the  debt  itself. 

We  have  no  desire  to  combat  the  principle  that  what  discharges 
and  extinguishes  a  debt  in  the  country  where  it  was  contracted, 
discharges  and  extinguishes  it  every  where.  But  we  do  insist  that 
this  discharge, .which  is  available  every  where,  must  operate  upon 
and  extinguish  the  debt,  not  merely  bar  the  remedy,  like  the  stat- 
ute of  limitations,  or  the  statute  pleaded  in  bar  in  this  case.  What 
b  there  in  the  New-Hampshire  act,  which  operated  upon  and  ex- 
tinguished the  plaintiff's  debt  ?  Nothing,  we  apprehend.  It  mere- 
ly bars  the  xemedy,  and  nothing  more. 

There  is  a  large  and  important  class  of  cases  under  the  bankrupt 
laws,  properly  so  called,  by  which  both  the  person  and  the  proper- 
ty of  the  debtor  are  released  from  all  liability  whatever  in  the  coun<* 
try  where  he  obtains  his  discharge.  By  the  comity  of  nations,  these 
discharges  are  respected  by  foreign  tribunals  as  well  as  by  our  own, 
where  they  are  granted.  The  case  at  bar  cannot,  with  any  propri- 
ety, be  likened  to  a  discharge  under  the  bankrupt  laws.  If  Goo^ 
kin's  whole  estate  had  been  within  the  control  of  the  probate  court 
in  New-Hampshire,  and  had  passed  under  its  jurisdiction,  the  case 
at  bar  would  bear  a  stronger  analogy  to  a  discharge  under  the  bank" 
rupt  law  than  it  now  does.  In  the  case  of  bankruptcy,  the  whole 
property  of  the  bankrupt,  in  whatever  country  situated,  vests  in  his 
assignees,  and  they  may  sue  for  and  recover  it  in  any  country  where 
it  happens  to  be  found.  In  this  case,  only  a  part  of  Gookin's  es- 
tate was  within  the  jurisdiction  of  the  probate  court  in  N.  Hamp- 
That  portion  of  it  situated  in  this  state,  was  never  subject 
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RuTLAso,    10  ibe  jurisdiction  of  the  court  in  New-Hampshire.     The  plaintiff, 

1835.       it  is  true,  once  had  a  lien  upon  Gookin's  effects  in  N.  Hampshire, 

Hunt  for  the  payment  of  his  debt.  That,  he  has  lost  by  not  exhibiting 
Fay,  AdraV.  his  demand  to  the  commissioner  in  New-Hampshire.  But  how 
can  it  be  said  that  he  has  lost  his  lien  upon  other  effects  of  Gookin 
not  within  the  jurisdiction  of  the  probate  court  of  N.  Hampshire? 
It  is  true  the  plaintiff  could  not  prosecute  his  claim  against  the  es- 
tate of  Gookin  in  New-Hampshire,  if  administration  had  not  been 
taken  here.  And  it  is  also  true  that  a  creditor  here,  who  did  not 
present  his  claim  there,  could  not  prosecute  it  there.  But  a  cred- 
itor hera,  although  barred  by  the  proceedings  there,  could  exhibit 
his  claim  to  the  commissioners  .on  the  same  estate  here,  and  the 
New-Hampshire  statute  would  be  no  bar.  Why,  let  me  ask» 
should  the  plaintiff  in  this  case  be  barred  by  a  statute  of  N.  Hamp- 
shire, which  would  be  no  bar  to  the  claim  of  any  other  citizen  in 
the  state  ? 

Smith  and  Peck  for  defendant.'^-l.  The  plaintiff's  claims  are 
barred  by  the  statute  of  New-Hampshire.  The  partnership  having 
been  carried  on  in  that  state — the  parties  being  domiciled  there,  and 
the  plaintiff  having  there  continued  his  residence  till  long  after  the 
time  allowed  for  the  presentation  of  claims  had  expired,  the  plain- 
tiff has  no  remedy  here  save  what  is  founded  on  the  contract  made 
with  Mrs.  Gookin — ^he  having  neglected  to  present  his  claims  be- 
fore the  commissioner.  It  is  perfectly  clear,  that  no  action  what- 
ever would  be  sustained  in  New-Hampshire  for  the  recovery  of  any 
part  of  the  claims  embraced  in  the  present  suit,  as  the  7th  section 
of  the  New-Hampshire  act  is  a  positive  bar,  inasmuch  as  it  provides 
that  all  claims  which  might  be,  but  which  are  not  exhibited  to  the 
commissioners,  ^^  shall  be  forever  barred"  How  then  is  this  case 
to  be  exempted  from  the  operation  of  the  rule  that  what  is  a  dis- 
charge of  a  contract  in  the  government  where  it  was  made,  is  a  dis- 
charge every  where  ?  This  principle  is  too  firmly  settled  to  need 
the  aid  of  authority :  but  there  are  some  cases  in  which  this  rule  is 
laid  down  and  enforced,  that  bear  so  strong  an  analogy  to  the  case 
under  discussion,  that  we  shall  be  pardoned  for  calling  the  atten- 
tion of  the  court  to  them  for  a  moment. — Warder  if  Warder  vs. 
Azellf  2  Wash.  Rep.  282.  Powers  vs.  Lynch,  3  Mass.  Rep. 
77.  Vermont  State  Bank  vs.  Porter,  5  Day's  Rep.  316.  Con- 
pamp  vs.  Bunely  4  Dall.  419.  Searight  vs.  Calbraith,  id.  325. 
Hall  vs.  Blake,  13  Mass.  Rep.  1^.  Vanchfvs,  Therason,  3 
Pick.  12.     Talleyrand  vs.  Boukmger,  3  Vesey,  jr.  446. 
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Swift,  Ch.  J.,  in  clelirering  the  opinion  of  the  court  in  Vermont  Rotumd, 
Statt  Bank  vs.  Porter y  says,  "  There  is  the  same  reason  that  the  i835.  ' 
defendaDt  should  have  advantage  of  local  lavirs  in  his  defence,  as  ^^^ 
that  the  plaindff  should  have  such  privilege  in  supporting  his  claim."  ^Vt  Adm'r. 
It  was  in  accordance  with  this  principle  that  this  court,  in  1833,  in 
Orange  County,  in  tlie  case  of  Knight  vs.  Kimball,  held  that  a 
contract  which  was  discharged  by  the  laws  of  New-Hampshire, 
could  not  be  made  the  foundation  of  a  suit  in  the  courts  of  this 
state.  That  was  an  action  brought  on  a  note,  or  written  contract, 
payable  in  specific  articles,  at  the  defendant's  house,  on  a  given 
day.  Both  parties,  at  the  time  the  contract  was  executed,  and 
when  it  fell  due,  resided  in  that  state.  The  defendant,  on  the  tri- 
al, offered  to  prove  that  on  the  day  the  contract  became  due,  he 
had  on  hand  property  of  the  description  mentioned  in  the  contract, 
sui&cient  to  pay  it ;  and  that  by  the  common  law  of  that  state,"  this 
was  a  bar  to  any  suit  founded  on  the  contract  id  their  courts.  It  was 
ruled  that  this  evidence  would  have  been  admissible,  and  Constitu- 
ted a  good  defence,  if  the  facts  had  been  specially  pleaded.  But 
the  plaintifiTs  counsel  endeavored  to  avoid  the  effect  of  the  New 
Hampshire  statute  by  treating  it  as  a  limitation  act,  and  they  as- 
similate it  to  the  genera]  statutes  of  limitation.  But  the  analogy 
is  very  distant,  if  any  exists.  Acts  of  limitation  rather  establish, 
that  certain  circumstances  shall  amount  to  evidence  that  a  contract 
has  been  performed,  than  dispense  with  its  performance. — (Per 
Marshall,  Ch.  J.,  in  Sturgis  vs.  Crovmimhitldy  4  Wheat.  122.) 
Or  in  other  words,  the  law  raises  the  presumption  after  the  statute 
has  ruD,  that  the  debt  has  been  paid,  the  evidence  of  which  has  been 
lost.  The  statute  now  before  the  court,  does  not  proceed  upon 
this  ground.  It  declares  that  the  demand  itself  shall  be  barred  if 
not  presented  to  the  commissioners;  and  this  forms  a  positive  bar, 
and  extinguishes  the  A,eh\j-^{Spalding  vs.  Batls  ei  ah  6  Conn. 
Rep.  28.)  The  statute  of  limitations  may  be  avoided  by  an  ac- 
knowledgement of  the  debt ;  but  if  an  administrator  should  acknowl- 
edge a  debt  to  be  due  from  the  intestate's  estate,  which  had  not  been 
presented 'to  the  commissioners,  or  even  if  he  should  promise  to  pay 
it,  the  operation  of  the  statute  in  question  upon  the  claim  would  not 
be  defeated,  nor  he  be  personally  bound  by  such  promise,  unless 
the  promise  was  founded  upon  some  new  and  distinct  consideration. 
Thb  shows  the  statutes  are  different  in  their  character. — Brown  tt 
al.  vs.  Anderson  tt  aL  13  Mass.  Rep.  201  Emtr$on  vs.  Thomp^ 
ton  tt  al.  16  Mass.  429.    3  N.  Hi  Rep.  491. 
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RiTtLAiro,        But  if  the  New-Haropshire  statute  is  likened  to  a  limitation  act, 
1836.       its  effect  is  not  obviated  ;  for  the  plaintiff's  right  as  well  as  his 
^^'l'       remedy  is  extinguished.  •   If  the  right  was  not  gone — ^if  the  statute 
Fay,  AdmV.  ^as  a  mere  limitation  act,  and  only  affected  the  remedy^  the  bebt, 
as  in  other  cases,  would  be  revived  by  a  new  promise.     The  rule 
seems  to  be  this,  that  when  it  is  the  intention  of  a  statute  to  con-  ' 
vert  a  possession  of  any  given  length  of  time,  or  a  neglect  to  insti- 
tute proceedings  according  to  its  provisions,  into  a  positive  and  un- 
avoidable bar,  the  statute  is  a  bar  in  the  courts  of  every  govern- 
ment.— Beckford  V5S.   Wadcj  17  Vesey,  88.     Shelby  vs.  Gay, 
11  Wheat.  361.     Brent  vs.  ChapmaTif  5Cranch,  358.    Le  Roy 
vs.  Crouminshieldy  2  Mason,  151,  167. 

The  case  at  bar  b  more  like  the  case  of  a  discharge  under  an  in- 
solvent law,  which  is  a  bar  to  all  contracts  existing  at  the  time  of 
the  discharge,  if  the  debt  was  contracted  and  the  parties  domiciled 
in  the  state  where  the  discliarge  was  obtained.-*- O^efen  vs.  Savn- 
derSf  112  Wheat.  213  and  note.  Boyle  vs.  Zachasir,  6  Peters. 
348.  Sabring  vs.  Messereau  et  aL  9  Cowan,  344,  2  Kent's 
Com.  324,  12  John.  R.  142.  5  Mass.  R.  509.  6  id.  137. 
13  id.  1. 

But  if  an  insolvent,  after  he  has  obtained  his  discharge,  prombe 
Co  pay  a  debt  included  in  the  discharge,  he  is  bound  by  such  prom- 
ise, and  payment  may  be  enforced.  The  bar  then,  presented  by 
the  New-Hampshire  statute,  b  of  a  more  positive  and  permanent 
character  than  is  to  be  found  in  any  bankrupt  law ;  ^md  while  the 
effect  of  the  former  cannot  be  avoided  by  any  acknowledgment  or  - 
promise,  the  latter  may.  Yet  it  b  urged  upon  the  court  that  the 
effect  of  the  New-Hampshire  act  b  confined  to  the  limits  of  that 
state,  while  the  discharge  under  an  insolvent  law  follows  ihe  debt- 
or over  the  whole  world,  and  protects  him  in  the  courts  of  every 
civilized  nation.  A  strange  doctrine  surely  !  To  a  foreign  con- 
tract we  cannot  plead  our  statute  of  usury,  because  thb  court  does 
not  admit  of  a  defence  on  the  merits  which  the  law  of  the  country 
where  the  deed  was  executed  would  not  allow.  The  lex  fori 
knows  not  of  any  bar  to  the  right ,  which  does  not  exist  by  the  lex 
lod  contractus  .  On  this  principle,  a  plea  of  infancy  to  a  note  has 
been  dballowed,  because  not  shown  to  be  a  good  defence  when 
the  note  was  made.— TAompson  vs.  Ketcham,  8  John.  Rep.  189. 

Where  is  the  difference  between  a  bar  from  a  tender,  as  in  War'- 
der  fy  Warder  vs.  ^eZ/,  a  bar  from  infancy,  a  bar  from  a  discharge 
under  an  insolvent  law,  a  bar  under  the  limitation  act  of  Virginia, 
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as  ID  Shelby  vs.  Oay,  and  a  bar  under  the  New-Hampshire  stat-    Rutland, 

ute  ?   Why  is  it  that  any  of  these  bars  constitute  a  defence  in  the        1835. 

courts  of  a  foreign  government  ?  Because  they  are  a  bar  in  the  state        ^""^ 
where  the  contract  was  made  and  was  to  be  performed.     Would  F&y,  Adm'r. 
not  the  New-Hampshire  act  form  a  bar  to  the  present  action,  if       _ 
prosecuted  in  that  state  ?   Of  this  there  is  no  doubt.     Why  not  al- 
low it,  then,  this  effect  here  ? 

This  case  stands  precisely  as  it  would  if  the  plaintiff  was  still 
domiciled  in  New-Hampshire,  as  his  claims  were  barred  when  he 
left  the  state,  and  the  bar  is  not  avoided  by  a  change  of  residence. 
The  case  comes  to  this :  Can  a  citizen  of  New-Hampshire,  whose 
claims  are  barred  by  the  law  in  question,  come  here  and  have  them 
allowed  ?  Suppose  Mr.  Fay  had  not  represented  the  estate  to  be 
insolvent,  and  no  commissioners  had  been  appointed,  could  the 
plaintiff  have  sustained  an  action  to  enforce  payment  of  the  claims 
now  sought  to  be  recovered  ?  It  is  difficult  for  us  to  see  how  the 
statute  could  be  avoided ;  and  it  is  equally  difficult  to  see  how  the 
appointment  of  commissioners  alters  the  case.  We  are  not  to,  lose 
sight  of  the  fact  that  the  administration  here  is  merely  ancillary,  and 
was  taken  out  for  the  purpose  of  collecting  the  debts  due  the  estate, 
which  are  to  be  remitted  to  New-Hampshire  for  distribution. 

It  has  long  been  vexala  questio  whether  in  such  case  the  funds 
are  to  be  first  appropriated  to  the  payment  of  home  creditors  and 
the  ba]§Dce  remitted  to  the  foreign  administrator,  or  the  whole  re- 
mitted in  the  first  instance.  But  waiving  this  question,  and  assu- 
ming the  ground  that  the  assets  are  to  be  applied  in  payment  of  the 
debts  of  our  citizens,  the  plaintiff  gains  nothing  by  the  admi&ion, 
as  (or  this  purpose  he  is  not  a  citizen  of  this  state,  and  he  ought  not 
to  be  allowed  to  disturb  the  settlement  here. — Dawes  vs.  Head  et 
at.  3  Pick.  128. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — Richard  Gookin  having  his  domicil  in  Hav- 
erhill, in  the  state  of  N^w  Hampshire,  deceased  in  the  year  1826. 
Letters  of  administration  on  his  estate  were  duly  granted  in  the 
state  of  New  Hampshire.  The  estate  was  represented  insolvent, 
and  a  commissioner  was  appointed  to  receive  and  examine  the 
claims  of  the  creditors  to  the  estate.  The  present  plaintiff,  at  that 
time  and  until  after  the  commissioner  had  made  bis  return,  in  pur- 
suance of  the  statute  of  the  state  of  New  Hampshire,  was  a  resi- 
dent in  and  had  his  domicil  also  in  the  state  of  New  Hampshire. 
He  omitted  to  present  any  claim  against  the  estate  of  Mr.  Gookin 
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BpTioMB,  to  die  commissioner.  Afterwards,  letters  of  administration  on  the 
1886.  *  estate  of  Mr.  Gookin  within  this  state  were  granted  to  the  defend- 
Hunt  30^^  commissioners  were  duly  appointed  to  receive  and  examine  the 
Fay,  AdmV.  claims  of  the  creditors  against  said  estate,  and  the  plaintiff  here 
presents  to  the  commissioners  his  claim  as  a  creditor  to  the  estate. 
The  administrator  pleads  in  bar  the  statute  of  New  Hampshire, 
and  the  question  is,  whether  the  plaintiff,  having  neglected  to  pre* 
sent  his  claim  against  the  estate  in  New  Hampshire,  can  be  con- 
sidered as  a  creditor  to  the  estate,  and  have  his  debt  here  allowed. 

The  statute  of  that  state  provides,  that  where  an  estate  is  repre- 
sented insolvent  and  a  commission  issues,  all  claims  which  might 
be,  but  which  are  not  exhibited  to  commissioners,  shall  be  forever 
barred.  The  plaintiff  was  under  no  disabilitjto  present  his  claim ; 
and  further,  it  appears  by  the  pleadings,  that  the  estate  of  Mr. 
Crookin  is  not  in  fact  insolvent,  although  so  represented.  The  ef- 
fect of  the  statute  of  New  Hampshire  on  the  claim  of  the  plaintiff 
is  now  to  be  considered. 

It  may  here  be  noticed,  that  where  a  suit  is  had  against  an  ad- 
ministrator, it  is  of  no  consequence  whether  an  estate  represented 
insolvent  actually  proves  to  be  so  or  not.  If  other  claims  are  al- 
lowed agcdnst  an  estate,  except  those  allowed  by  commissioners,  an 
estate  may  prove  to  be  insolvent,  when  by  the  returns  of  theccHn- 
missioners  it  would  appear  to  be  otherwise.  Hence,  where  an  es- 
tate is  represented  insolvent,  and  settled  as  such,  the  rights  and 
duties  of  the  creditors  and  administrators  are  the  same,  whether  it 
is  in  fact  insolvent  or  not.  The  averment,  therefore,  in  the  plead- 
ing, that  the  estate  proved  solvent,  is  to  be  disregarded. 

The  general  principles  of  law,  which  are  considered  as  having  a 
bearing  on  the  question  before  us,  have  been  settled  by  repeated 
adjudications.  The  difficulty  arises  from  the  application  of  those 
principles  to  the  case  before  us.  It  has  become  a  rule  of  intema- 
donal  jurisprudence,  and  is  settled  also  as  the  munk^ipal  law  of  most 
,  states,  that  the  lex  loci  contractus  governs  as  to  the  nature,  con- 

struction and  validity  of  a  contract.  From  the  operation  of  this 
rule,  it  has  been  considered  that  a  discharge  of  a  debt  in  the  coun- 
try where  it  is  made,  or  where  it  is  to  be  executed,  is  a  discharge 
every  where.  The  case  before  us  is  considered  by  the  defendant's 
counsel  as  governed  by  the  application  of  this  rule.  It  has  also 
become  a  settled  rule  of  law,  that  the  lex  fori  governs  entirely  as 
to  the  remedy.  Whoever  comes  into  another  jurisdiction  is  enti- 
tled to  a]l  the  benefits  and  subject  to  all  the  disabilities,  either  in 
enforcing  or  defending  against  claims  which  the  persons  belonging 
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to  that  jurisdictioD  have  or  are  subject  to.  Hence  a  law  directing  Adtlamo, 
the  mode  of  proceeding,  or  affecting  the  remedy  alone  between  vm7* 
creditors  and  debtors,  has  no  extra  territorial  fijrce.  From  this  ^^^ 
principle  it  has  been  held,  that  the  statute  of  limitation  in  the  coun-  Fay,  A^nv. 
try  where  a  debt  was  contracted  is  of  no  force  in  the  state  where 
the  collection  of  it  is  attempted  to  be  enf(»ced,  notwithstanding  it 
in  ftct  extinguishes  all  remedy  in  the  place  where  the  contract  was 
made.  The  propriety  of  the  application  of  the  principle  to  cases 
of  that  class  was  questioned  in  the  case  of  Le  Ray  vs.  Craumin- 
shield,  2  Mason,  151,  but  it  was  considered  as  too  well  established 
by  authority  to  be  shaken.  The  plaintiff  contends  that  the  statute 
<^  New  Hampshire  only  affects  the  remedy,  and  for  that  reason 
that  bis  claim  may  be  enforced  in  any  jurisdiction,  where  a  suit  cam 
be  instituted.  So  far  as  there  is  any  analogy  between  the  cases 
which  have  established  these  principles  and  the  case  at  bar,  it  is 
apparent  to  me  that  tbb  case  falls  within  the  former  principle ;  that 
the  effect  of  the  statute  of  New  Hampshire  b  more  in  the  nature 
of  a  discharge  of  the  debt,  or  an  extinguishment  of  the  right  of 
the  creditor,  than  of  a  mere  suspension  or  extinction  of  the  reme^ 
dy.  It  will  still,  however,  remain  a  question,  whether  it  is  such  a 
discharge  as  we  ought  to  give  effect  to  here. 

It  has  been  very  justly  remarked,  that  foreign  laws  are  not  ad- 
mitted to  have  «ny  effect,  ex  proprio  rigorey  but  only  tx  comitate ; 
and  that  the  judicial  tribunals  are  to  exercise  a  discretion  wherever 
a  new  case  comes  before  them  for  the  application  of  the  principles 
which  have  been  adopted.  Thus  while  infancy,  a  tender  and  re- 
fiisal,  be,  if  ihey  constitute  a  valid  defence  under  the  lex  locicor^ 
traciui^  will  be  considered  as  a  good  defence  ebewfaere ;  and  also 
while  the  bankrupt  laws  or  insolvent  laws  of  a  state  where  they 
have  power  to  pass  tbem,  and  no  constitutional  barrier  is  overleap- 
ed, are  respected  every  where,  yet  if  those  laws  are  manifestiy  un- 
just and  injurious  in  their  operation  on  the  citizens  of  another  gov- 
ernment, the  courts  of  that  government  will  not  sanction  them.  It 
was  asserted  by  the  Lord  Chancellor  in  Burton,  tx  parte,  1  Atk. 
355,  that  an  absolute  discharge  of  the  effects  as  well  as  of  the  per- 
son by  a  bankrupt  law  in  Holland  would  be  an  absolute  discbarge 
of  the  debt,  and  this  assertion  has  since  been  settled  to  be  the  law 
by  repeated  adjudications  both  in  England  and  in  the  United  States. 
Tet  it  has  been  held,  that  if  a  discharge  was  had  under  a  foreign 
law,  manifestiy  unjust,  and  not  justified  by  the  law  of  nations,  the 
courts  of  England  would  not  regard  it.  This  principle  was  asserted 
in  the  case  of  Blanchard  vs.  Rtusett,  13  Mass.  Rep.  6,  and  in 
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RuTLAKo,    the  case  of  Prentiss  et  ah  vs.  Savage,  13  Mass.  Rep.  20.     The 
18S5.  '     court  refused  to  recognize  a  discbarge^obtained  under  an  insolvent 


iiunt  ]q^  made  by  the  government  in  the  island  of  Jamaica,  upon  the 
Fa) ,  Adm'r.  ground,  that  if  the  law  was  intended  to  operate  beyond  the  juris- 
diction of  the  government  where  it  was  made,  it  was  evidently 
partial  and  unjust,  and  the  principles  of  comity  did  not  require  that 
it  should  be  regarded.  The  case  of  Lincoln  vs.  Battele,  6  Wend. 
475,  which  is  so  much  relied  on  in  the  argument,  might  have  been 
decided  on  this  principle.  Of  that  case,  however,  it  is  sufficient 
to  say,  that  it  is  not  applicable  to  the  case  before  us.  Upon 
the  principle  which  the  court  assumed,  there  can  be  no  doubt  of 
the  correctness  oi  the  decision.  They  lay  stress  on  the  fact,  that 
there  was  no  insolvency,  and  no  surrender  of  property,  but  that  the 
calling  in  of  the  creditors  was  nothing  more  than  a  limitation  of  the 
remedy.  Upon  these  premises,  if  the  proceedings  were  in  the  na- 
ture of  a  limitation,  the  conclusion  from  all  the  authorities  on  this 
subject  was,  that  the  debt  of  the  creditor  was  not  thereby  dischar- 
ged, but  might  be  enforced  by  the  courts  of  any  other  jurisdiction. 
The  arguments  of  the  attorney  general  in  opposition  to  the  decis- 
ion of  the  court,  it  must  be  confessed,  are  very  able  and  entitled 
to  great  weight. 

The  statute  of  New  Hampshire,  which  is  in  question,  is  not  liable 
to  any  objections  as  either  partial  or  unjust.  It  is  similar  in  its 
provisions  to  the  statutes  of  many  other  states,  and  provides  for  an 
equal  distribution  of  the  effects  of  a  deceased  debtor  among  all  his 
creditors,  if  there  is  a  deficiency.  In  its  terms  it  is  a  complete  ex- 
tingubhment  of  all  right  and  remedy  in  that  state.  The  adminis- 
trator there  is  not  liable  to  any  action  after  payment  of  the  debts 
allowed,  either  in  the  courts  of  New  Hampshire  or  ebewhere.  For 
although  there  has  been  a  decision,  that  a  foreign  administrator  or 
executor  is  liable  to  be  sued  in  another  state,  and  is  accountable  for 
all  the  assets  which  come  into  his  hands,  unless  he  has  duly  admin- 
istered,  yet  that  decision  has  been  quesuoned  by  very  high  author- 
ity, (Story,  de  conflictu  legutn,)  and  seems  not  to  be  sustained  by 
principle. 

The  original  party  to  the  contract,  Mr.  Gookin,  is  deceased,  his 
estate  has  passed  into  the  hands  of  his  representatives,  and  as  there  is 
no  remedy  left,  either  against  the  person  of  the  administrator  or  es- 
tate, it  would  seem  to  follow  as  a  necessary  conclusion,  that  all  the 
debts  of  the  creditors,  not  presented  to  the  commissioner  in  New 
Hampshire,  were  discharged.  It  is  very  apparent  that  this  must 
be  the  case,  if  there  were  no  effects,  except  in  New  Hampshire, 
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where  Mr.  Gookin  bad  hU  domicil  and  where  he  deceased.  For  Rutland, 
although  debts  may  be  said  to  have  no  sitWy  but  to  follow  the  per-  1885.  * 
SOD  of  the  debtor  when  living,  yet  on  his  decease  they  must  be  ^"°* 
pursued  in  the  place  where  he  left  effects,  on  which  letters  of  ad-  P»yi  AdmV. 
ministration  are  taken,  and  only  in  the  courts  of  that  place.  It  is 
obvious^  therefore,  that  if  there  had  been  no  property  of  Mr.  Goo- 
kb  in  any  other  place  than  the  state  of  New  Hampshire,  all  his 
creditors  must  have  resorted  there  to  obtain  satisfaction  of  their 
debts,  and  could  only  have  a  right  or  remedy  according  to  the  laws 
of  that  state.  The  personal  estate  of  the  deceased  became  vested 
in  his  administrators,  in  trust  for  those  to  whom  it  should  be  order- 
ed; after  the  payment  of  the  debts  ascertained  in  the  mode  required 
by  statute,  and  the  real  estate  descended  to  the  heirs,  except  so 
far  as  it  was  made  assets  in  the  hands  of  the  administrator  for  the 
payment  of  debts.  To  enforce  or  collect  these  claims,  the  credit- 
ors must  have  resort  to  the  tribunals  of  that  state,  prove  their  debts 
before  commissioners,  if  the  estate  was  represented  insolvent,  and 
be  subject  to  all  the  consequences  attending  their  neglect  so  to  do. 
The  original  claim  presented  to  commissioners  and  allowed  is  ex- 
tinct, becomes  merged  in  a  debt  of  record,  for  the  recovery  of 
which  an  appropriate  remedy  is  provided,  and  if  not  presented,  is 
declared  to  be  forever  barred,  and  no  remedy  left,  either  against 
person  or  estate. 

It  is  obvious,  that  the  language  and  effect  of  this  statute  is  alto- 
gether different  from  that  used  in  ordinary  statutes  of  limitation. 
In  this  statute  the  claim  is  said  to  be  barred.  In  the  statute  of 
limitations,  the  language  is,  that  no  action  shall  be  maintained.  In 
the  statute  of  limitations,  the  remedy  may  be  revived  by  a  new 
promise.  The  change  of  residence  of  the  debtor  may  furnish  a 
new  remedy,  but  in  this  case  the  debt  is  barred,  and  no  suit  can  be 
sustained  against  the  administrator. 

It  is  argued,  however,  that  the  effect  of  considering  this  neglect 
as  a  discharge  will  be,  to  defeat  a  mortgage  which  a  creditor  may 
have  for  the  security  of  his  debt.  A  mortgage  is  in  the  nature  of 
a  pledge.  The  creditor  holding  his  pledge  may  retain  it  until  re- 
deemed. .  It  is  not  precisely  a  remedy  for  the  recovery  of  a  debt, 
though  it  is  sometimes  so  called,  but  is  a  transfer  of  property,  which 
the  person  transferring  may  have  again,  by  paying  the  sum  for 
which  the  property  was  mortgaged  or  pledged ;  and  although  there 
may  be  other  means  or  remedies  for  recovering  this  sum,  yet  these 
may  be  entirely  lost  and  the  pledge  remain  good.  Thus  m  Eng- 
landy  under  the  bankrupt  law,  a  creditor  having  a  mortgage  may 
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^g"|M|P>  retain  his  security,  although  the  debt  or  sum  secured  by  the  mort- 
isas.  gage  may  be  efiectually  gone  and  dischaiged  by  the  certificate  given 
^^  to  the  mortgagor.  If  the  mortgagee  proves  his  debt  under  the  com- 
Fay,  Adiii'r.  mission,  he  must  surrender  his  security,  unless  his  security  is  defi- 
cient, when  he  may  be  permitted  to  prove  the  sum  for  which  the 
security  is  deficient,  as  a  debt  under  the  commission. 

By  the  view  already  taken  of  the  statute  of  New  Hampshire,  k 
is  evident  that  all  claims  of  the  creditors,  includmg  that  of  the  pres- 
ent plainriff,  were  effectually  barred.  There  was  neither  person  or 
property  to  which  they  could  resort.  The  debt,  as  to  every  legal 
eSEsci  and  operation,  was  extinguished.  The  question  then  will 
arise,  whether  a  creditor,  who  has  thus  suffered  his  debt  to  be  ex- 
tinguished, can  go  abroad  and  collect  his  debt  in  another  jurisdic* 
tion,  where  there  happens  to  be  property  which  belonged  to  the 
intestate  at  the  time  of  his  decease ;  and  this  will  lead  into  a  short 
inquiry  into  the  nature  and  duty  of  separate  administrations. 

It  is  a  principle  well  settled,  that  letters  of  administration  issued 
in  one  state  confer  no  authority  to  the  admmistrator  to  commence  a 
suit  in  another.  If  an  admmistrator  wbhes  to  collect  the  fiinds 
which  belonged  to  his  intestate  in  another  government,  be  must 
dther  take  out  letters  of  adminbtration  in  that  government,  or  col- 
lect them  through  the  medium  of  an  administrator  there  appointed. 
It  is  so  in  England.  If  an  intestate  left  bona  notabiUa  in  the  two 
provinces  of  York  and  Canterbury,  there  must  be  two  administra- 
tions. An  administrator,  by  virtue  of  letters  granted  in  Ireland, 
cannot  commence  a  suit  in  England.  The  administratkNi  granted 
in  the  place  where  the  deceased  had  his  domicil  is  considered  as 
the  principal  administration.  The  administrator  there  appointed 
must  administer  upon  all  the  assets  there  collected,  all  he  receives 
from  any  former  administrator,  if  there  has  been  a  previous  admin- 
istration, all  he  receives  or  collects  by  virtue  of  any  authority  de- 
rived from  any  other  jurisdiction  or  from  any  foreign  administrator, 
and  after  payment  of  debts,  distribute  according  to  the  laws  of  the 
place  where  deceased  had  bis  domicil. 

Administrators  appointed  io  any  state  other  than  that  where  de- 
ceased had  his  domicil,  are  considered  ancillary  or  subordinate  to 
the  principal  administrator.  Funds  are  usually  collected  and  trans- 
mitted to  the  principal  administrator  for  distribution.  It  is  not  ne« 
cessary,  however,  that  this  should  be  done,  as  the  courts  in  the 
country  where  the  property  is  situated,  having  jurisdiction  over  the 
same,  may  make  the  distribution  themselves,  and  are  not  obliged 
to  remit  to  the  foreign  administrator,  having  regard  in  the  distribu- 
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tioD  6f  penonal  estate  to  the  laws  of  the  country  where  the  de-    RxrrLAim, 
ceased  was  domiciled.    The  duty  which  every  goveniineDt  owes        i8»6.  * 
to  those  who  are  subject  to  its  jurisdiction,  and  are  citizens  thereof,       ^""^ 
requires  that  they  should  protect  them.    Hence,  if  debts  are  due  FajiAdm'r. 
and  owing  in  the  country  where  the  subordinate  administration  is 
taken  out,  they  will  not  transmit  the  funds  or  make  distribution 
until  those  debts  are  paid ;  they  will  not  and  ought  not  to  leave 
their  own  citizens  to  the  hazard  and  inconvenience  of  proving  and 
recriving  their  debts  in  another  state,  and  before  the  tribunals  of 
that  state,  but  they  will  first  see  that  justice  is  done  to  their  own 
dtisens,  and  then  either  remit  or  distribute,  as  circumstances  may 
requite* 

It  IS  not  immediately  connected  with  the  subject  before  us,  and 
not  necessary,  to  inquire  what  proceedings  are  to  be  had  where  an 
estate  is  actually  insolvent.  Justice  requires  that  all  creditors  should 
be  treated  alike,  and  not  that  the  creditors  in  one  state  should  re- 
ceive the  whole  amount  of  their  demands,  and  the  creditors  in  an- 
other should  only  receive  a  partial  dividend;  and  no  great  practical 
cKflkulties  suggest  themselves  to  me  in  efiecting  this  object.  As  it 
respects  cr^itors  proving  their  debts  in  the  state  where  the  prin- 
cipal administration  b,  they  are  all  made  equal ;  they  take  their 
dividend  of  the  funds  at  home,  and  also  of  those  from  abroad.  If 
both  are  sufficient  to  pay  all  the  debts,  they  receive  the  foil  amount 
of  their  claims.  If  the  estate  is  insolvent,  unless  all  the  creditors, 
wherever  situated,  who  can  legally  claim  a  share,  are  made  equal, 
they  have  a  better  chance  of  receiving  a  laiger  dividend  than  the 
creditors  living  in  another  government. 

Considering  the  adminbtration  where  the  intestate  had  hb  dom- 
icil  as  the  principal  adminbtration,  and  that  the  creditors  most  re- 
sort there  for  the  purpose  of  substantiating  their  claims,  and  that 
all  personal  assets  must  ultimately  be  uransmitted  for  that  purpose 
to  the  principal  adminbtrator,  if  the  funds  cdlected  by  the  auxiliary 
administrator  are  necessary  for  the  purpose  of  paying  debts  against 
the  estate,  and  if  not  wanted,  are  to  be  dbtributed  among  those 
entitled  thereto,  by  the  principal  or  auxUbry  administrator,  as  the 
courts  where  the  foods  are  collected  shall  deem  expedient,  subject 
to  the  claims  which  the  citizens  of  the  government  have  upon  the 
funds  within  their  jurisdiction ;  we  think  the  citizens  of  no  other 
state  can  come  in  to  claim  a  share  of  the  funds  in  the  hands  of  a 
subordinate  adminbtrator,  and  that  the  object  of  a  commission  in 
the  state  where  the  second  adminbtration  is  granted  is  only  to  as^ 
certain  the  claims  of  the  creditors  within  that  state,  who  are  to  be 
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5^JJ;J^*  paid  before  the  funds  collected  are  suffered  to  be  transmitted  ;  that 
^s^-  to  permit  any  creditor,  not  living  within  the  jurisdiction  where  the 
^,^  auxiliary  administration  is  granted,  to  come  in  for  a  share  of  the 
Fay,  Adm'r.  Qfl5j|.js  there  found,  would  be  unjust  and  inequitable,  as  it  respects 
the  citizens  of  the  government  where  either  administration  is  grant- 
ed, gives  them  an  undue  advantage,  and  presents  great  embarrass- 
ments in  the  settlement  of  estates.  And  indeed,  unless  the  second 
administration  is  thus  limited,  there  can  be  no  good  reason  why  the 
same  creditors  may  not  prove  their  claims  under  several  adminis- 
trations, and  thus  derive  an  unjustifiable  benefit,  to  the  injury  of 
(hose  who  are  compelled  to  resort  to  one  fund  alone.  If  an  estate 
is  actually  insolvent,  the  clswm  of  a  creditor  who  has  neglected  to 
present  his  claim  against  the  estate  where  the  debtor  was  domiciled, 
canoot  be  allowed  to  be  proved  elsewhere  without  doing  manifest 
injustice  to  those  who  have  proved  their  debts,  who  are  of  course 
entitled  to  all  the  estate  which  can  be  collected  through  the  prin- 
cipal or  subordinate  administrations ;  and  as  it  respects  the  credit- 
ors in  the  state  where  the  subordinate  administration  is  granted,  the 
claim  of  a  creditor  living  in  the  same  state  where  the  debtor  bad 
his  domicil  cannot  be  allowed  without  depriving  them  of  that  por- 
tion of  the  estate  of  the  deceased  lying  within  the  jurisdiction  of 
their  own  government,  to  which  they  have  a  right  to  resort  for 
the  satisfaction  of  their  several  claims. 

It  may  be  made  a  question,  as  to  the  effect  of  the  question  be- 
fore us,  of  the  constitution  of  the  United  States  securing  to  the 
citizens  of  each  state  the  privileges  and  immunities  of  citizens  in 
the  several  states.  This  was  not  urged  in  the  argument,  but  we 
have  not  overlooked  it.  Upon  this  subject  it  may  be  remarked, 
that  there  are  various  duties  arising  out  of  the  relations  between  a 
government  and  the  citizens  thereof,  and  various  rights,  which  can- 
not be  equally  enjoyed.  There  are  some  privileges  and  immuni- 
ties, which  are  necessarily  connected  with  the  residence  of  the 
Citizen,  which  cannot  be  enjoyed  by  those  residing  elsewhere ;  and 
the  right  of  resorting  to  the  funds  of  a  deceased  debtor,  within  the 
territorial  limits  of  a  state,  may  be  one  of  these.  Further,  the 
government  may,  if  they  please,  permit  an  administrator  from 
abroad,  either  by  virtue  of  letters  of  administration  there  granted, 
or  granted  by  them,  to  collect  all  the  funds  of  an  intestate,  without 
any  regard  to  claims  of  their  own  citizens.  It  is  a  matter  of  dis- 
cretion in  them,  whether  they  will  distribute  or  remit,  and  a  mat- 
ter of  favor  to  their  citizens  that  they  will  not  remit,  until  provision 
18  made  for  satisfying  their  claims.     While,  therefore,  the  citizens 
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of  each  state,  are  entitled  to  all  the  privileges  and  immunities  of   Rutlind. 
citizens  of  the  several  sUles,  it  does  not  follow  that  they  are  enti-     '^mp' 
tied  to  all  the  favors  which  a  government  may  bestow  on  its  own       ^^^^ 
citizens.     Hence,  while  a  government  or  state  may  refuse  ta  per-  F^r.^Adinv. 
mit  the  funds  of  a  deceased  debtor  to  be  taken  from  their  jurisdic- 
tion until  the  claims  of  their  own  citizens  are  first  satisfied,  it  may 
pennit  this  to  be  done  without  regard  to  the  claims  of  citizens  of 
other  states,  without  violating  the  provisions  in  the  constitution  be- 
fore mentioned.     All  the  creditors,  wherever  situated,  have  the  op- 
portunity of  presenting  and  proving  their  claims,  where  the  debtor 
resided,  and  it  is  only  a  matter  of  accident  or  favor,  if  any  who  neg- 
lect the  opportunity,  have  any  other  means  of  satisfying  their 
claims. 

The  result  to  which  we  have  arrived  on  this  part  of  thg  case  is, 
that  the  plaintiff,  having  been  a  citizen  of  the  state  of  New-Hamp- 
shire, at  the  time  of  the  decease  of  Mr.  Gookin,  the  intestate,  at 
the  time  when  the  commission  of  insolvency  issued  on  his  estate, 
and  until  the  same  was  returned,  having  neglected  to  present  tus 
claim  to  the  commissioners  there  appointed,  and  in  consequence 
thereof  his  claim  being  barred  by  the  law  of  the  state  of  N.  Hamp- 
shire, cannot  remove  into  this  state,  here  prove  his  debt,  and  come 
in  with  the  creditors  in  this  state,  for  a  share  of  those  funds,  to 
which  they  have  a  claim  for  the  satisfaction  of  their  debts. 

As  the  defendant,  on  this  part  of  the  pleadings,  will  be  entitled 
to  a  judgment,  it  is  unnecessary  to  consider  the  other  question  pre- 
sented by  the  pleadings,  as  to  the  effect  of  the  contract  made  be- 
tween the  plaintiff  and  Mrs.  Gookin,  in  April,  1838. 

Hie  judgment  of  the  county  court,  which  was  in  favor  of  the 
defendant,  is  therefore  afiirmed. 

Mattocks,  J.,  dissenting. — I  happen  to  differ  from  the  court 
in  this  cause ;  and  as  the  question  decided  b  new,  and  of  some  im-  ' 
portance,  there  may  be  no  impropriety  in  expressing  my  dissent.  I 
am  with  the  plaintiff  altogether;  but  as  the  court  have  declared  in 
this  cause  no  opinion  as  to  the  second  ground  of  defence,  that  is, 
the  effect  of  the  contract  entered  into  with  Mrs.  Grookin,  I  have 
nothing  to  say  on  that  point.  But  the  statute  of  New-Hampshire, 
I  consider  as  intended  to  be  a  mere  local  regulation,  or  statute  of 
limitations,  as  to  the  settlement  of  insolvent  estates  in  their  own 
jurisdiction ;  or  if  not  so  intended,  should  be  here  so  construed.  It 
is  a  provision  in  an  act  for  the  settlement  of  dead  men's  estates, 

24 


186  CASES  IN  THE  SUPREME  COURT 

RoTLAMD,    djfierent  from  the  common  law  modei  which  would  govern  if  there 
laS?^'    were  no  statute,  and  to  settle  insolvent  estates  ordinarily  without 
^"°^       suits,  and  to  divide  the  property  within  their  jurisdiction  equally. 
Ftj,  AdmV.  The  whole  amount  of  debts,  therefore,  must  be  known,  before  the 
dividend  can  be  struck ;  and  those  that  will  not,  in  a  prescribed 
time,  exhibit  their  debts,  shall  lose  their  share  in  the  divbion.   And 
as  the  demands  were  to  be  presented  to  the  commissioners,  and  not 
sued,  in  lieu  of  saying,  like  our  statute  of  limitations,  that  "  all  ac- 
tions shall  be  commenced  and  sued  within  such  a  time^  and  not  af- 
terwards," it  says  "shall  hefarever  barred.^^ 

Our  statute,  relating  to  exhibiting  claims  before  commissioners, 
8ays>  that  if  any  person  neglecting,  &c.,  "  shall  be  forever  barred 
from  recovering  such  demand,  or  from  pleading  the  same  in  off* 
set  in  anj  action  whatever." 

These  different  expressions  mean  the  same  thing — ^that  the  par- 
ty shall  have  no  remedy  to  collect  his  debt.  This  is  what  all  stat- 
utes of  limitation  mean ;  and  the  old  distinction  between  the  right 
and  the  remedy,  seems  to  be  at  war  with  the  principle,  that  where 
there  is  a  legal  right  there  is  a  remedy.  And  within  the  govern- 
ment where  the  act  is  passed,  this  distinction  would  be  idle.  It  is 
intended  to  destroy  the  right  by  cutting  off  the  remedy — ^the  only 
proper  way  to  effect  it.  But  as  to  foreign  jurisdiction,  the  statute 
cannot  reach  the  remedy,  and  therefore  it  not  only  does  not,  but  is 
no  evidence  that  it  was  intended  to  affect  the  right  out  of  the  state. 
Although  there  was  formerly  some  decisions  to  the  contrary,  it  is 
now  well  settled,  that  there  is  no  distmction  as  to  where  the  parties 
£d  or  do  reside,  under  the  head  of  a  discharge  of  the  contract,  by 
the  law  of  the  place  where  made,  being  a  discharge  every  where, 
except  only  under  the  clause  of  tlie  constitution  of  the  United  States, 
prohibiting  states  from  passing  laws  impairmg  the  obligations  of 
contracts :  Under  that  clause,  the  supreme  court  of  the  U.  States 
have  decided,  that  the  insolvent  laws  of  a  state  discharge  only  the 
citizens  of  that  state. — Story's  Conflict  of  Laws,  283,  and  authori- 
ties there  cited.  So  that  without  regard  to  the  constitution  of  the 
United  States,  this  statute,  if  it  discbarges  any  debt,  discharges  all 
debts  contracted  in  New-Hampshire,  without  regard  to  the  resi- 
dence of  the  parties.  And  with  regard  to  the  constitution,  if  the 
bar  or  discharge  is  like  a  discharge  under  an  insolvent  law,  it  is  a 
discharge  of  all  debts  due  to  citizens  of  New-Hampshire,  wherever 
the  contracts  were  made,  but  no  bar  to  debts  due  to  citizens  of  oth- 
er states,  whether  contracted  in  New-Hampshire  or  elsewhere. 

In  Lincoln  vs.  BattelUy  6  Wendall,  475,  it  was  decided,  that  a 
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foreign  law,  purporting  to  extinguish  the  debt  as  well  as  right  of  ac-    Itothim, 
ikxi,  there  being  no  insolvency  or  surrender  of  property,  was  m  the     '^waT^' 
nature  of  a  statute  of  limitations,  affecting  the  remedy  and  not  the       Hunt 
validity  of  the  contract.  Fay,  Admv. 

In  2  Mason,  151,  Judge  Story,  after  discussmg  the  subject,  says, 
that  if  the  subject  was  new,  he  would  hold  ^^  that  where  all  reme- 
dies are  bound  by  the  lex  loci  contractus,  there  is  a  virtual  extinc- 
tion  of  the  right  in  that  place,  which  ought  to  be  recognized  by  ev- 
ery other  tribunal  as  of  equal  validity;"  but  admitted  and  decided 
the  law  to  be  otherwise.     That  distinguished  Judge  has  lately  pub- 
lished his  Commentaries  on  the  Conflict  of  Laws,  which  probably 
bad  not  come  to  hand  when  the  case  was  argued,  or  it  would  not 
have  escaped  the  attention  of  the  counsel.     The  14th  chapter  of 
this  very  learned  work,  which  treats  of  jurisdiction  and  remedies, 
is  very  satisfactory  to  my  mind,  that  although  the  learned  Judge  has 
had,  and  perhaps  still  has,  an  individual  inclination  that  the  law 
should  be  different ;  yet  there  are  no  authorities,  En^ish  or  Amer- 
ican, for  adjudging  any  foreign  supposed  statute  of  extinguishment, 
to  be  other  than  a  statute  of  limitations.    And  the  admission  of  so 
great  a  judge,  that  the  law  is  diflerent  from  what  he  seems  to  de- 
nre  it  to  be,  is  to  me  very  convincing.    The  author,  after  speaking 
of  the  contrary  opinion  of  some  continental  authorities,  says,  ''The 
doctrine  of  the  common  law  is  so  fully  established  on  the  point, 
that  it  would  be  useless  to  do  more  than  to  state  the  universal  prin- 
ciple which  It  has  promulgated ;  that  in  regard  to  the  merits  and 
rights  involved  in  actions,  the  law  of  the  place  where  they  origina- 
ted is  to  govern.     But  that  all  forms  of  remedies  and  judicial  pro- 
ceedings are  to  be  according  to  the  law  of  the  place  where  the  ac- 
tion is  instituted,  without  any  regard  to  the  domicil  of  the  parties, 
the  origin  of  the  right,  or  the  country  of  the  act."     He  shows  that 
the  case  of  Melan  vs.  FitzjameSf  1  Bos.  ii  Pul.  138,  where  the 
defendant  was  discharged  from  arrest,  because  upon  that  contract, 
he  could  not  have  been  arrested  in  France,  where  it  was  made,  was 
a  mistaken  decisiqn,  and  has  been  overruled.     I  will  now  transcribe 
bis  concluding  remarks,  which  apply  most  directly  to  the  question 
in  controversy  in  this  case,  supposing  the  statute  of  New-Hamp- 
shire was  intended  to  extinguish  the  debt :   It  is  somewhat  long, 
but  in  my  view  very  valuable.     P.  487,  the  whole  of  Sec.  582. — 
''  But  although  statutes  of  limitation  or  prescription  of  a  place  where 
a  suit  b  brought,  may  properly  be  held  to  govern  the  rights  of  par-^ 
ties  in  such  suits,  or  as  the  proposition  is  commonly  stated  the  re- 
covery must  be  sought  and  the  remedy  pursuedwithin  the  time  pre- 
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^^^^tf^*  scribed  by  the  Itxjori^  without  regard  to  the  Ux  loci  contractu$, 
1835.  *  or  the  origin  of  the  cause,  yet  there  is  a  dbtinction  which  deserves 
^^^  consideration,  and  which  has  often  been  propounded.  It  is  this : 
F«/,  AdmV.  suppose  the  statutes  of  limitation  of  a  particular  country  do  not  on- 
ly extinguish  the  right  of  action,  but  the  claim  or  title  itself,  ipso 
facto f  and  declares  it  a  nullity  after  the  lapse  of  the  prescribed  pe- 
riod, and  the  parties  are  resident  within  the  jurisdiction  during  all 
that  period,  so  that  it  has  actually  operated  upon  the  case,  may  not 
such  a  statute  be  set  up  in  any  other  country  to  which  the  parties 
remove,  by  way  of  extbguishment  or  transfer  of  the  claim  or  title  ? 
This  is  a  point  which  does  not  seem  to  have  received  as  much  con- 
sideration in  the  decisions  of  the  common  law  as  it  would  seem  to 
require.  That  there  are  countries  in  which  such  regulations  do 
exist,  is  unquestionable.  There  are  states  which  have  declared, 
that  all  right  to  debts  due  more  than  a  prescribed  term  of  years, 
shall  be  deemed  extbgubhed ;  and  that  all  titles  to  real  and  per- 
sonal property,  not  pursued  within  the  prescribed  time,  shall  be 
deemed  forever  fixed  in  the  adverse  possesnon.  Suppose  for  in- 
stance (as  has  been)  personal  property  is  adversely  held  in  a  state 
for  a  period  beyond  that  prescribed  by  the  laws  of  that  state ;  and 
after  that  period  has  elapsed,the  possessor  should  remove  in  to  anoth- 
er state,*  which  has  a  longer  period  of  prescription ;  could  the  ori- 
ginal owner  assert  a  title  there,  against  the  possessor,  whose  title, 
by  the  local  law  and  the  lapse  of  time,  had  become  final  and  con- 
clusive before  the  removal  ?  It  has  certunly  been  thought,  that  in 
such  a  case,  the  title  of  the  possessor  cannot  be  impugned.  If  it  can- 
not, the  next  inquiry  is,  whether  the  bar  of  a  statute  extinguishment 
of  a  debt,  lex  loci^  ought  not  equally  to  be  held  a  preventory  ex- 
ception ?  This  subject  may  be  thought  by  some  to  be  open  for  fu- 
ture discussion.  But  it  should  be  stated,  that  as  far  as  the  decis- 
ions in  the  American  courts  go,  they  do  not  sustain  the  distinction. 
In  all  the  cases  however  in  which  the  point  has  been  discussed, 
the  statutes  under  consideration  did  not  extinguish  the  right,  but 
merely  the  remedy.'' 

From  this  I  understand  that  the  notion  of  making  the  supposed 
distinction,  so  far  from  being  established  by  the  Eoglbh  courts, 
that  they  have  scarcely  thought  it  worthy  of  consideration  ;  and 
that  in  America,  the  author  supposes  that  no  case  has  occurred, 
where  the  court  considered  that  any  statute  meant  to  extinguish  the 
debt.  But  that  in  the  cases  upon  statutes  of  limitation  which  have 
arisen,  this  distinction  has  not  been  countenanced  by  the  courts.— 
There  is,  therefore,  to  say  the  least,  an  absence  of  dl  authorities  in 
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support  of  it.    That  adverse  possession  of  personal  property,  du-    RtrrLAND, 
ring  the  time  required  by  a  statute,  will  give  title,  has  indeed  been        im7' 
decided  in  Brant  vs.  Chapman,  6  Cranch,  358 ;  and  in  other  ca-       ^"■'^ 
ses  on  the  same  principle.    That  fifteen  years  adverse  possession   Fay,  AdmV. 
gives  title  to  land  under  our  statute,  and  if  the  question  of  land  ti- 
tle could  be  tried  out  of  this  state,  the  decision  would  likely  be  the 
same,  as  the  manner  of  acquiring  or  transferring  the  title  to  prop- 
erty.    It  is  the  inherent  right  of  every  government  to  prescribe ; 
and  when  acquired,  the  right  to  it  is  not  local,  but  the  right  to  ex- 
tinguish a  contract,  although  it  may  be  a  kindred  question,  is  not 
by  the  author  himself  considered  the  same. 

I  am  not  satisfied  that  the  New-Hampshire  act  is  a  statute  of  ex- 
tbguishment :  I  regard  it  as  of  the  same  nature  as  a  statute  of  lim- 
itations ;  and  that  if  it  did  purport  to  extinguish  the  debt,  I  am  not 
'prepared  to  sanction  such  an  attempt  by  any  other  state  or  king- 
dom. Neither  authorities,  justice,  or  comity,  in  my  view,  requires 
us  to  go  that  length.  I  see  no  way  consistent  with  the  now  settled 
law,  to  make  any  distinction  between  citizens  of  New-Hampshire 
and  this  state,  or  other  states ;  and  it  would  seem  invidious  to  at- 
tempt it.  The  language  of  the  statute  comprehends  all ;  and  it  is 
not  pretended  the  constitution  of  the  United  States  affects  this  case. 
The  circumstance  of  the  creditor's  being  in  New-Hampshire  is  of 
no  importance.  And  to  allow  the  citizens  of  Vermont  to  present 
their  claims  here,  and  not  those  of  New-Hampshire,  is,  in  my  view, 
without  any  good  reason ;  and  would  equally  exclude  creditors 
dwelling  in  New-York  or  Massachusetts;  and  the  inconveniences  of 
these  exclusive  and  particular  allowances,  near  the  lines  of  the  state, 
where  creditors  reside,  and  property  real  and  personal  is  often  own- 
ed by  the  deceased  in  two  states,  especially  where  there  is  an  ac- 
tual insolvency,  would  be  very  great,  and  what  is  believed  has  not 
hitherto  been  understood  or  practised.  But  each  creditor  has  ex- 
hibited his  claims,  where  he  chose ;  at  least,  so  far  as  to  elect  which 
jurisdiction*  And  it  may  often  happen  that  an  estate  is  insolvent 
where  a  person  dies  but  only  over  the  river,  solvent,  and  perhaps  ' 
rich ;  and  why  not  permit  the  claims  to  be  allowed,  in  all  places, 
where  there  is  estate,  and  a  representation  of  insolvency  ?  And  then 
all  the  dividends  may  pay  the  whole  ;  and  if  any  neglect  in  any 
place,  they  lose  the  dividend  there,  if  a  claim  can  only  be  present- 
ed  in  one  place  :  then  if  this  plaintiff  had  presented  his  claim,  and 
it  had  been  allowed  in  New-Hampshire,  he  would  clearly  have 
aroided  the  supposed  extinguishment  or  bar  of  the  statute ;  but  if 
the  estate  there  had  paid  but  a  portion  of  the  debt,  he  would  have 
been  barred  here,  because  he  bad  complied  with  the  statute  there. 
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RtiTLANDk  It  would  seem  that  the  law  of  the  domicil  of  the  deceased  should 
1836. '  only  govern  the  payment  of  his  debts  in  that  government ;  but  the 
Hunt       Iq^  q[  *j^q  fi^jnf  should  govern  as  to  the  allowance  of  the  debts, 

Fay,  AdmV.  as  it  does  the  distribution  of  the  property  among  the  creditors  in 
case  of  insolvency;  such  as  the  priority  of  debts.  And  although 
the  administration  taken  out  where  the  domicil  was,  is  called  the 
principal,  and  others  ancillary  or  auxiliary,  yet  it  is  rather  a  verbal 
than  a  real  distinction ;  for  the  debts  and  effects  are  often  chiefly  in 
other  jurisdictions  than  that  of  the  residence.  And  the  general 
policy  as  well  as  justice  of  the  law,  at  least  in  New-England,  is  to 
apply  the  property  of  the  deceased  to  the  payment  of  the  debts  be- 
fore the  heirs  are  let  in ;  and  to  effect  this,  the  proceedings  must 
in  some  manner  be  in  rem.  And  although  a  man  must  die  some- 
where j  he  may  own  property  and  owe  debts  every  where.  And 
in  this  country,  where  we  have  so  many  separate  governments,  it 
is  of  great  importance  that  no  new  and  and  additional  embarrass- 
ment should  be  interposed  to  the  collection  of  debts  against  deceas- 
ed persons,  as  the  delays  and  shifts  of  those  who  settle  estates  are 
already  very  discouraging  to  creditors.  And  the  general  utility 
of  a  principle  should  be  very  clear  to  induce  a  decision  that  may 
do  very  great  bjustice  in  particular  cases,  as  I  fear  it  will  in  this. 


Elxsha  Clark  vs.  Habrt  Clark. 


|,  After  verdict  in  an  action  of  ejectment,  if  the  lands  are  so  imperfectly  deseri^ 

f^frruary '        ^^  ^^^  ^^  cannot  be  known  for  what  the  verdict  was  {riven,  the  jxidg^ment 
1835.  should  be  arrested. 


This  was  an  action  of  ejectment  for  lands  in  Clarendon. 

The  plaintiff  offered  evidence  tending  to  show  a  title  in  the  plain- 
tiff, and  that  the  defendant  was  in  possession. 

The  defendant  then  offered  a  deed  from  plaintiff  to  him,  of  cer- 
tain land  in  Clarendon,  dated  1st  May,  1807,  accompanied  with 
evidence  tending  to  show  a  possession  in  himself  of  the  north  half 
of  the  Kenny  farm  and  the  land  east  of  the  same,  together  with  the 
second  piece  of  land  described  in  said  declaration,  lying  north-east 
of  the  north  half  of  said  Kenny  farm,  accompanied  with  evidence 
tending  to  prove  that  the  plaintiff  said  he  meant  to  include  said  sec- 
ond piece,  and  would  deed  the  same. 

The  court  decided  that  any  acceptance  under  these  circumstan- 
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ces  would  not  entide  the  defendant  to  claim  said  seccHid  piece,  and 
that  the  same  was  not  included  in  the  deed  from  the  plaintiff  to 
defendant. 

The  defendant  also  contended  that  the  deed  should  be  so  con- 
strued as  to  include  the  land  lying  directly  east  of  the  north  half  of 
that  part  of  said  Kenny  farm  lying  west  of  the  highway,  and  also 
the  second  described  piece,  having  been  occupied  by  said  defend- 
ant, and  lying  adjoining  the  land  admitted  to  be  in  the  defendsmt ; — 
that  the  court  should  have  left  it  to  the  jury  to  determbe  whether 
the  plaintiff  meant  to  convey  by  said  deed  said  second  piece. 

'The  court  also  left  it  to  the  jury  whether  the  land  lying  directly 
east  of  the  west  part  of  the  said  Kenny  farm  was  intended  by  the 
parties  to  be  included  in  said  deed. 

The  defendant,  after  judgment  on  the  verdict  in  this  cause,  mo- 
ved the  court  in  arrest  of  judgment  for  the  uncertainty  and  insuffi- 
ciency of  the  plaintiff's  declaration.  The  court  refused  to  set  aside 
the  judgment. 

The  following  is  the  description  of  land  b  the  plaintiff's  decla- 
ration: 

^^  Bounded  on  the  south  by  the  farm  formerly  owned  and  occu- 
"  pied  by  Elisha  Clark,  now  the  property  of  B.  R.  Clark ;  east  by 
"  Silas  Green's  farm ;  north  and  west  by  the  same  land  on  which 
'^  the  said  Harry  resides.  Also,  one  other  tract  or  parcel  of  land, 
"  bounded  east  and  north  by  Silas  Green's  home  farm ;  south  by  the 
"  land  which  Elisha  Clark  deeded  to  Harry  Clark ;  west  by  Asa 
^<  Cbaflfee's  home  farm." 

Royce  and  Strong  for  defendant.'^The  court  erred  m  refusing 
to  arrest  the  judgment. 

1.  Because  the  verdict,  if  it  gives  the  plaintiff  any  land,  gives 
him  one  acre,  which  appears  by  the  deed,  and  was  admitted  on  the 
trial  to  be  the  land  of  the  defendant.  This  appears  from  an  inspec- 
tion of  the  deed  and  plan. 

2.  The  declaration,  m  attempting  to  describe  the  first  pieee  of 

land,  does  not  describe  any  land  as  appears  from  an  inspection  of 
the  declaration  and  plan. 

3.  If  the  declaration,  in  attempting  to  describe  the  first  piece  of 
land,  does  describe  any  land,  the  description  is  so  vague  that  judg- 
ment ought  to  be  arrested. 

There  are  a  variety  of  authoritiesu  fix)m  the  30th  of  Eliz.  (A.  D. 
1589)  to  the  47th  Geo.  (A.  D.  1807)  gomg  to  establish  the  prin* 
dple  that  the  description  ought  to  be  so  definite  that  the  sheriff  can, 
without  any  guide,  give  possession  of  the  hnd.^^Austin  et  ah 
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Cro.  Eliz.   116.      Wood  vs.  Paynt,  Cro.  Eliz.  186.      Qood-^ 
Hilt  TS.  Wallace^  2  Strange,  834.     Makefar^vs.  Hapwood,  1 

Barnes'  Notes  on  C.  P.    117.     3  Wils.  S3.     Bradshaw  vs. 

Phwman,  1  East.  441.    Wright  vs.  Otway,  8  East.  357. 

The  following  oases  are  referred  to,  as  bearing  upon  the  same 
point.— 3  Mod.  238.  1 1  Co.  55,  a.  1  San.  188.  Owen,  93. 
1  Sid.  295,340.  2  Roll.  Abr.448.— See  also  Jackson  dem.  Moore 

vs.  Bergen,  I  John.  CaseSi  161.     Talbot  vs.  Wheeler,  4  Daj, 
448. 

In  the  case  — — —  vs.  Whitney  if  Dyer,  decided  in  Rutland 
County,  January  Term,  A.  D.  1819,  (not  reported)  judgment  was 
arrested  for  the  uncertainty  of  the  descriptioB  in  the  declaration, 
which  was  in  these  words :  ^^  Fifty  acres  of  the  south  side  of  the 
said  Cleves'  home  farm  in  Clarendon,  it  being  the  same  farm  on 
which  the  said  Cleves  now  lives." 

Smith  and  Thrall  for  plaintiff ,  contended, 

I.  The  declaration  is  sufficient. 

1st.  The  premises  are  described  in  the  common  and  usual  man- 
ner, and  the  sheriff  might  even  find  the  land  without  resortin^to 
the  parties. 

2d.  The  jury  returned  a  special  verdict.  The  defendant  sub- 
mitted to  it,  and  the  plaintiff  is  entitled  to  his  writ  of  possession  for 
the  land  specified  in  the  verdict.  If  the  declaration  is  too  loose,  it 
is  cured  by  the  verdict. 

8d.  In  a  praecipe  in  a  real  action,  which  is  a  formal  writ,  precis- 
ion was  requisite,  because  it  was  necessary  to  follow  the  form  pre- 
scribed in  the  register,  thoagh  the  same  strictness  was  carried  into 
the  action  of  ejectment  when  first  introduced.  Yet  the  more  oaod- 
em  rule  is,  the  plaintiff  shows  the  sheriff,  and  takes  possession  at 
his  peril ;  and  if  he  takes  more  or  other  land,  he  is  a  trespasser, 
and  would  be  liable  to  an  action ;  or  the  court,  in  a  summary  way, 
will  set  it  right.—!  Swift.  Dig.  650.  1  Whea.  Sel.  590.  Adams' 
Eject.  SO,  21,  24,  25.  (Remington's  Eject.  123,  128,  129.  CoU 
lingham  vs.  King,  I  Burr.  628.  Conner  vs.  West,  5  do.  2672. 
Porter  n.  Morgan,  Cro.  Eliz.  465.     4  Day.  448. 

II.  The  decision  of  th«  court,  on  the  construction  of  the  defen- 
dant's deed,  is  correct. 

1st.  There  is  no  pretence  for  saying  the  deed  included  the 
piece  of  land  lying  north-east  of  the  Kenny  farm. 
2d.   The  parties  having  divided  the  western  and  wider  section 
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of  the  Kinney  lot  in  the  centre,  the  east  and  narrow  section  must 
also  be  divided  in  the  centre  ;  and  the  defendant  can  only  claim 
the  land  lying  east  of  one  half  of  the  narrow  section. 

3d.  Whether  the  parties  did  or  did  not  mtend  to  include-  in  the 
deed  the  land  claimed  by  the  defendanti  and  lying  south  of  the  nar- 
row section  of  the  Kinney  lot,  was  submitted  to  the  jury,  and  the 
jury  have  found  the  fact  against  the  defendant. 

The  opinK>n  of  the  court  was  delivered  by 
Williams,  Ch.  J.— In  this  case,  several  questions  arose  dn  the 
jury  trial.  There  was  also  a  motion  in  arrest,  which  was  overruled. 
The  ground  of  this  motion  is,  that  the  premises  in  the  plaintiff's 
declaration  are  s*  described,  that  it  cannot  now  be  ascertained  for 
what  the  recovery  was  had.  We  have  not  examined  particularly 
tlie  questions  which  arose  on  the  jury  trial,  as  we  are  decidedly  of 
opinion,  that  the  motion  in  arrest  should  have  prevailed.  The  ac- 
tion of  ejectment  in  England,  is  solely  a  possessory  action,  and  de- 
termines nothing  more  than  tti^  right  to  possession,  at  the  time  of 
the  demise  laid  in.  the  declaration.  In  this  stat%,  the  declaration 
counts  upon  a  seisin  in  fee,  and  the  judgment  rendered  thereon  b 
conclusive  against  both  the  plaintiff  and  defendant  and  their  heirs. 
It  partakes  so  much  of  the  nature  of  a  real  action,  that  a  greater 
degree  of  certainty  is  required  in  the  description  of  the  land,  than 
would  now  be  required  in  England.  While  the  action  of  ejectment 
was  compared  to  a  real  action,  as  great  a  degree  of  certainty  was 
required,  as  in  a  prtBcipe  quod  reddai.  While  the  pracipe  was 
used  only  in  an  adverse  suit,  and  in  the  action  of  ejectment,  it  was 
considered  as  necessary  to  give  a  description  sufficiently  certain 
and  panicuiar,  to  enable  the  defendant  to  know  for  what  he  was 
called  into  court,  and  against  what  he  was  to  defend.  It  was  for- 
merly considered  that  the  description  must  be  so  certain,  that  the 
sheriff  might  know  of  what  to  deliver  possession  ;  and  altliough  the 
rule,  which  requires  this  strictness,  has  been  in  some  measure  re- 
laxed, yet  it  is  still  necessary,  that  the  premises  should  be  so  de- 
scribed, as  that  the  defendant  may  be  able  to  ascertain  what  is  su- 
ed for,  and  that  the  plaintiff  may  be  able  to  point  out  the  land  re- 
covered to  the  sheriff,  ivho  may  execute  the  writ  of  possession.  It 
would  imdoubtedly  be  sufficient  to  designate  the  land  sued  for,  as  a 
lot  of  such  a  number,  or  a  division  laid  to  a  particular  right,  or  by 
any  descriptipn  by  which  the  particular  location  could  be  ascertain- 
ed, but  a  description  as  a  lot  containing  so  many  acres,  a!  close, 
or  piece  o^''^'^'^   »-.M>oMt  any  words  to  desifinate  the  i:}artic"''^«*  •  «• 
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close,  or  piecCy  would  not  answer.  A.  reason  is  given,  why  the 
practice,  as  to  making  a  particular  description^  has  been  altered, 
that  the  sheriff  now  delivers  possession  according  to  the  directions 
of  the  plaintiff,  and  if  he  takes  possession  of  more  than  he  recovers, 
the  court  will,  in  a  summary  way,  correct  the  procedure.  For  the 
same  reason,  it  is  necessary  that  there  should  be  such  a  description, 
either  in  the  declaration  or  in  the  verdict,  that  the  court  can  ascer- 
tain by  the  proceedings  before  them,  for  what  the  recovery  is  bad, 
and  rectify  the  proceedings  if  the  plaintiff  takes  possession  of  too 
much.  In  this  case,  the  description  is  so  vague  and  indefinite,  that 
the  plaintiff  cannot  ascertain  for  how  much,  or  what  particular  land, 
the  jury  intended  to  find  a  verdict.  The  court  have  no  means  of 
ascertaining,  except  by  inquiring  of  the  same  jury  who  returned  the 
verdict,  to  what  part  of  the  land,  in  the  possession  of  the  defend- 
ant, the  plamtiff  made  a  title.  The  declaiation  fixes  the  south 
boundary  with  sufficient  certainty,  as  the  land  sold  by  the  plaintiff 
to,  and  occupied  by  Burr  R.  Clark.  The  east  boundary  is  suffi- 
ciently definite,  to  wit,  on  the  farm  of  Silas  Green  :  But  the  north 
and  west  boundary  is  the  land  on  which  the  defendant  resides.  The 
action  supposes  the  defendant  in  possession  of  the  land  claimed  by 
the  plaintiff,  and  his  possession  extended  south  to  the  land  of  Burr 
R.  Clark,  and  east  to  Silas  Green's  farm.  It  will  be  difficult  to 
find  a  boundary  between  the  possession  of  the  defendant  and  the 
land  of  Burr  R.  Clark,  if  the  possession  of  the  defendant  extended 
to  that  line.  It  is  very  apparent,  therefore,  that  there  is  no  land 
described  in  the  declaration.  It  is  impossible  to  ascertain  for  bow 
much  the  recovery  was  had,  or  to  what  the  plaintiff  made  tide.  If 
the  plaintiff  should  direct  the  sheriff,  in  executing  a  writ  of  posses- 
sion on  the  judgment,  he  might  take  possession  of  ten,  twenty,  or 
any  indefinite  number  of  rods  north  of  Burr  R.  Clark's  land  ;  and 
if  he  took  possession  of  more  than  he  was  entitled  to,  the  court 
could  not  relieve,  as  they  could  not  ascertain  for  how  much  the  ju- 
ry intended  to  find  a  verdict.  The  special  verdict  was  only  for  the 
land  west  of  a  certain  road,  but  does  not  obviate  the  difficulty  ari- 
s  ing  from  the  imperfect  description  of  the  north  boundary.  The 
case  of  Arnold  against  Whitney  fy  Dyer,  decided  in  this  coun- 
ty in  1817,  (not  reported)  is  an  authority  directly  on  the  question 
before  us.  That  case  was  decided  after  an  argument,  and  after 
several  decisions  had  been  made  to  the  same  effect.  The  judg- 
ment was  there  arrested  for  an  uncertainty  in  the  description,  not 
as  vague  or  indefinite,  as  the  description  in  this  declaration. 

The  judgment  of  the  county  court  is  reverse*!,  and  the  judgment 
arrested. 
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Charles  H.  Bucklin  vs.  Elisha  Ward.  Rutland, 

Febnuayy 

When  A  proeeeding  depends  upon  the  diBcretion  of  the  county  court,  guided  — 
by  the  particular  circumstanceB  of  the  case,  and  not  on  any  certain  known 
rule  of  law,  this  court  will  not  control  it. 

Where  a  declaration,  before  a  justice  of  the  peace,  states.a  note  payable  to  A. 
B.  or  bearer,  and  when  appealed,  the  plaintiff  files  his  declaration,  omitting 
"  or  bearer,"  the  suit  will  not  be  dismissed  for  a  variance. 

The  assignment'of  a  chose  in  a^Btion  for  a  valuable  consideration  is  a  sufficient 
consideration  for  a  promise^ of  the  debtor  to  make  payment  to  the  assignee. 

This  was  an  action  of  assumpsit  upon  a  note,  commenced  be- 
fore a  justice  of  the  peace,  and  came  into  the  county  court  by  ap- 
peal. The  declaration  before  the  justice,  stated  a  note  payable  to 
one  James  W.  Ward  or  bearer,  and  that  said  note  was  assigned 
over  and  delivered  to  the  pledntiff,  who  was  the  bearer,  and  enti- 
tled to  recover  the  same ;  and  that  the  defendant  had  due^notice*of 
said  assignment,  and  thereupon  promised  the  plaintiff  to  pay  the 
amount  of  said  note  to  him,  but  reiiised,  &c. 

I  nthe  county  court  the  plaintiff  declared  as  upon  a'note  payable 
to  James  W.  Ward,  omitting  ^'or  bearer,"  but  stated  that  the  note 
was  transferred  to  the  plaintiff  by  endorsement,  of  which  the  defen- 
dant had  notice ;  and  that  when  presented  to  defendant  for  pay- 
ment, in  consideration  that  the  plaintiff  was  owner  of  the  note,  and 
justly  entitled  to  recover  the  amount  thereof,  promised  to  pay  the 
same  to  the  plaintiff,  but  refused,  &c. 

The  defendant  moved  to  dismiss  the  declaration  filed  in  the 
county  court  for  its  variance  from  the  declaration  before  the  jus- 
tice. This  motion  was  overruled  by  the  court,  to  which  the  de- 
fendant excepted. 

The  defendant  then  demurred  to  the  sufficiency  of  the  declara- 
tion, which  was  likewise  overruled  ;   to  which  the  defendant  ex-  . 
cepted. 

Upon  these  exceptions  the  cause  came  here  for  revision. 

GarJc  and  Ward  for  defendant. — 1 .  The  declaration  does  not 
state  any  consideration  for  the  transfer  of  the  note  from  the  payee 
to  the  plaintiff. 

The  words  "  value  received,"  are  insufficient  as  the  averment  of 
a  material  fact  in  the  plaintiff's  declaration,  and  must  be  construed 
as  terms  merely  descriptive  of  the  instrument  by  which  the  assign- 
ment is  supposed  to  have  been  made ;  the  instrument  of  assignment 
not  being  a  deed,  does  not  imply  or  import  any  consideration. 
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It  may  be  evidence  of  consideration  sufficient  between  the  par- 
ties, but  is  not  sufficient  to  charge  a  third  person. 

2.  The  declaration  does  not  state  an  express  promise  unequivo- 
cali]^  irom  the  defendant  to  the  plaintiff,  bu|  seems  only  to  raise  it 
by  implication. 

3.  The  facts  set  forth  in  the  plaintiff's  declaration  do  not,  in 
law,  amount  to  a  sufficient  consideration  to  uphold  an  express 
promise  to  pay  the  plaintiff,  inasmuch  as  there  is  no  benefit  to  the 
promisor  nor  prejudice  to  the  promisee.  As  a  general  legal  prop- 
osition, it  is  no  benefit  to  the  promisor  that  the  promisee  has 
bought  himself  into  the  lights  of  his  creditor,  unless  the  money  is 
so  advanced  as  to  give  to  the  de][)tor  or  promisor  the  defence  of  pay- 
ment to  any  action  afterwards  brought  upon  the  debt  or  note.  In 
this  case  the  plaintiff  or  promisee,  by  taking  an  assignment  of  the 
note,  has  taken  care  not  to  impart  that  advantage  to  the  defendant. 

The  prejudice  the  plaintiff  may  have  suffered  by  his  own  act 
(and  as  a  general  truth  it  rannot,  as  matter  of  law,  be  determined 
whether  the  plaintiff  or  promisee  has  been  prejudiced  or  benefitted) 
and  without  any  reference  to  the  defendant,  and  without  his  re- 
quest, is  an  executed  and  void  consideration  to  uphold  a  future 
promise. 

The  case  of  Moar  vs.  Wright^  1  Vt.  Rep.  p.  57,  is  well  deci- 
ded on  another  ground. 

Another  objection  is  to  a  variance  between  the  declaration  filed 
under  the  rule  of  the  county  court,  and  the  declaration  before  the 
justice,  changing  the  cause  of  action. 

The  object  of  the  power  to  amend  pleadings  and  process  is  to 
prevent  a  writ  of  error,  or  cure  some  defect  of  substance  or  error  of 
form  which  mighjt  be  reached  by  general  or  special  demurrer,  and 
is  limited  in  its  exercise  by  the  English  courts  to  cases  where  there 
is  something  to  amend  by. — I  T.  R. 

The  court  will  not  sufifer  a  good  writ  to  be  amended  to  adapt  it 
to  another  purpose,  but  only  where  bad  and  vicious  on  the  face  of 
it.     See  Jacobs's  Law  Dictionary,  p.  88,  title  amendments. 

The  statute  of  this  state  uses  the  term  amend  in  the  same  relative 
sense,  as  implying  something  to  be  amended.  See  statute,  chap- 
ter vii.  sec.  51,  p.  75. 

The  rule  of  the  county  court,  permitting  the  plaintiff  to  amend 
as  a  matter  of  course  in  appealed  cases,  is  only  one  mode  of  exer- 
cising the  power  conferred  by  the  statute,  and  roust  be  subject  to 
the  same  limitation.  It  was  intended  to  ensure  the  regularity  of 
process  in  courts  of  record,  and  not  to  alter  the  rule  of  jurisdiction. 
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The  declaration  before  the  justice  is  the  document  to  amend  by. 
In  this  sense  the  rule  has  been  expounded. — Carpenter  vs.  Oo<h- 
kin,  2  Vt.  Rep.  495. 

Harris  and  Howe  far  plaintiff. — ^The  contract  set  forth  in  the 
declaration  is  founded  upon  good  and  sufficient  consideration.  It  is 
alleged  to  consist  in  the  assignment  of  the  note  by  James  W.  Ward 
(the  original  payee)  for  a  valuable  consideration,  with  an  order  of 
payment  to  the  plaintiff,  and  notice  thereof  to  the  defendant,  which 
imposed  upon  the  defendant  an  equitable  and  legal  obligation  to 
pay  to  the  plaintiff. — 1  Vt.  Rep.  58,  Moar  vs.  Wright y  and  the 
authorities  there  cited. 

The  defendant  incurred  an  obligation  which  a  court  of  law  will 
enforce,  and  such  as  he  cannot  evade,  and  from  which  he  cannot 
be  released,  except  by  the  assignee. — Vt.  Rep.  168,  Lampson  vs. 
Fletcher,  Distinct  and  undoubted  moral  obligation  to  pay  a  debt,  is 
a  sufficient  consideration  for  an  express  promise ;  but  when  a  legal 
liability  exists,  and  the  promise  is  to  do  what  the  law  will  enforce, 
such  promise  most  clearly  gives  a  right  of  action. — 1  Vt.  Rep.  420. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — ^The  first  question  presented  is,  whether  the  de- 
claration, which  the  county  court  permitted  the  plaintiff  to  file,  was 
so  far  variant  from  the  declaration  before  the  justice,  that  this  court 
,  will  consider  that  as  error,  and  review  the  judgment.  In  descri- 
bing the  note  which  was  the  inducement  to  the  promise  declared 
upon  before  the  justice,  it  was  stated  to  have  been  payable  to 
James  W.  Ward  or  bearer.  The  amended  declaration  made  the 
note  payable  to  James  W.  Ward,  omitting  "  or  bearer." 

In  Carpenter  Ys.  Billings^  2  Vt.  R.  495,  it  is  stated  by  Prentiss, 
J.,  that  ^*  When  a  proceeding  depends  upon  the  decision  of  the 
county  court,  guided  by  the  particular  circumstances  of  the  case,  and 
not  on  any  certain  and  known  rule  of  law,  we  have  no  control  over 
it."  In  the  same  case  it  was  decided  that  an  amendment  cannot 
be  granted,  which  changes  the  fonn  of  the  action,  or  introduces  a 
new  count  for  a  new  cause  of  action.  Most  other  amendments  it 
is  competent  for  the  court,  in  their  discretion,  to  make,  and  when 
made,  they  are  not  revisable  by  this  court.  The  present  was  a 
plain  case  of  an  ill  description  before  a  justice,  in  one  particular,  of 
a  note  described,. though  not  declared  on,  and  when  the  plaintiff 
filed  his  declaration  in  the  county  court,  he  was  permitted  to  de- 
scribe the  note  truly,  to  prevent  a  variance.     This  was  correcting 
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a  clerical  error,  which  it  would  be  proper  to  allow  in  any  stage  of 
the  proceeding,  the  note  being  the  document  to  amend  by. 

As^to  the  sufficiency  of  the  declaration,  which  is  raised  by  the 
demurrer,  that  is  settled  in  the  case  of  Moar  vs.  Wright,  I  Vt. 
Rep.  57,  when  this  subject  was  most  ably  discussed  by  the  judge 
who  delivered  the  opinion,  to  which  little  could  be  added,  and 
nothing  is  required. 

The  judgment  of  the  county  court  is  affirmed. 


Rutland, 
1836. 


Probatk  Court  vs.  Justus  Rogers  ei  al. 

—  When  the  eapreme  court,  upon  the  petition  of  the  hein  of  an  eet&te,  on  the 
ground  of  fraud,  accident  or  mistake,  order  an  appeal  from  the  decieion  of 
commisBioners,  allowing  a  claim  to  be  entered  in  the  county  court,  which  is 
accordingly  done  by  the  clork,  whereupon  the  claimailt  files  his  declaration 
and  proceeds  to  prosecute  his  suit  from  term  to  term,  and  finally  suffers  a 
jion^suit,  he  civ&not  afterwards  sustain  an  action  against  the  administrator 
for  the  original  allowance  of  commissioners,  although  no  record  of  an  appeal 
appears  in  the  probate  court. 

In  such  ease,  the  order  of  the  supreme  court,  to  the  court  below,  to  enter  the 
appeal,  vacates  the  allowance  of  commissioners. 

To  the  Statement  of  the  case  incorporated  into  the  opinion  of 
the  court,  it  may  be  necessary  to  add,  that  from  the  pleadings  it 
seems,  that  the  defendant,  who  was  administrator  on  the  estate  of 
Barker  at  the  time  this  claim  of  Jarvis  was  allowed  by  commission- 
ers, entered  an  appeal,  but  afterwards  caused  the  minutes  thereof 
to  be  erased  ;  that  Jaazaniah  Barrett,  Jr.  and  his  wife,  who  were 
heirs  of  the  estate,  supposing  such  appeal  would  be  prosecuted, 
omitted  to  enter  one  in  their  own  names ;  that  the  supreme  court, 
upon  petition  of  the  said  Jaazaniah  and  wife,  on  the  ground  of 
ihiud,  accident  or  mistake,  permitted  them  to  enter  an  appeal  and 
prosecute  the  same  in  the  name  of  the  administrator,  and  that  the 
appeal  was  accordingly  entered  by  them. 

Royce  and  Smith  for  plaintiff. — The  piaintifi*  insists,  that  the 
proceedings  in  the  county  court  were  extra  judicial  and  not  binding 
on  him. 

1.  Because  the  record  set  forth  in  the  plea  in  bar  does  not  show 
that  the  defendant  ever  took  his  appeal  from  the  probate  court. 

2.  The  court  will  take  notice  of  the  records  of  the  under  court. 
It  appears  that  the  cause  was  entered  by  its  title,  in  the  usual  way, 
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by  the  cleri^^  whereupon  the  creditor  filed  his  declaration,  but  find-    Rutland, 
ing  no  record  in  the  probate  court,  be  might  well  suppose  the  claim-       isssT^' 
ant  had  abandoned  his  claim,  and  would  pursue  his  claim  no  further  Probate  Court 
in  a  court  where  the  defendants  had  leave  to  enter  their  appeal,   Rogen^ta/. 
but  bad  not  done  so. 

The  second  plea  in  bar  does  not  aver,  that  under  the  issue  the 
meiits  of  the  claim  were  adjudicated  upon,  and  as  this  was  regard- 
ed as  not  being  the  main  question  to  be  tried  before  the  court,  and 
it  does  not  appear  that  the  debt  has  been  satisfied;  the  court  will 
permit  the  plaintiff  to  reply  to  that  plea,  and  not  defeat  a  large 
claim. 

R.  U.  Tfirallyfor  defendantSy  contended — 1.  That  there  having 
been  an  appeal  taken  in  point  of  fact  by  the  administrator  from  the 
allowance  of  such  claim,  and  the  administrator  having  omitted  to 
prosecute  the  same,  and  the  said  Jaazaniah  and  wife  having  been 
permitted  to  prosecute  the  same  in  the  name  of  the  administrator, 
it  was  unnecessary  to  enter  such  appeal  anew  in  the  probate  court, 
that  it  was  sufficient  to  enter  the  same  in  the  county  court,  and 
that  the  judgment  on  such  appeal,  so  certified  to  the  probate  court, 
must  be  final  and  conclusive. 

2.  That  after  leave  so  given  by  the  supreme  court  as  aforesaid 
to  pursue  such  appeal  and  enter  the  same,  if  the  claimant  goes  for- 
ward, files  his  declaration,  prosecutes  his  claim,  and  takes  repeated 
trials,  without  objecting  to  the  manner  in  which  said  cause  is 
brought  before  the  court,  the  court  will  intend  that  every  thing  has 
been  done  to  properly  bring  the  parties  before  the  court,  or  that, 
at  all  events,  if  such  be  not  the  case,  all  objections  are  waived  by  • 
the  parties  so  appearing. 

The  opinion  of  the  court  was  delivered  by 
Mattocks,  J. — ^This  was  an  action  of  debt  upon  bond,  and  the 
breach  assigned  was,  not  paying  a  sum  allowed  the  plaintiff  by  the 
commissioners  on  the  estate  of  Erastus  Barker,  deceased,  as  or- 
dered by  the  judge  of  probate,  of  which  estate,  the  defendant, 
Rogers,  was  the  administrator,  and  who  pleaded  tl^ree  pleas  in  bar. 
The  two  first  were  alike  in  substance,  and  stated  that  he  represent- 
ed Barker's  estate  as  insolvent,  and  commissioner's  were  duly  ap- 
pointed, and  allowed  the  plaintiff  the  sum  by  him  claimed,  and 
returned  their  doings  to  the  probate  court,  whidi  were  approved 
and  allowed ;  and  that  afterwards  one  Jaazaoiah  Barrett,  Jr.  and 
Sally  Barrett  his  wife,  she  being  the  daughter  and  heir  at  law  of 
Erastus  Barker^  petitioned  tiie  supreme  court  for  leave  to  enter  an 
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^LAND,  appeal  from  said  probate  court  against  said  allowance,  for  tbe  rea- 
1835.  *  sons  therein  set  forth,  they  having  been  prevented  taking  an  appeal, 
Probata  Coort  y^y  [j^ixd,  accidcnt  Or  nibtake.  Whereupon  said  petition  was  grant- 
Roger*,  u  ai.  ed  by  the  supreme  court,  and  it  was  ordered  that  they  be  allowed 
to  enter  their  appeal  in  the  county  court  on  condition  that  they  give 
bonds  as  surety  for  costs  to  said  Jarvis  in  the  sum  of  $100,  which 
condition  being  con^plied  with,  said  Jarvis  came  into  court  at  the 
April  term,  1828,  and  filed  his  declaration  against  said  Justus,  ad- 
ministrator of  said  estate,  to  which  the  said  Justus  duly  pleaded ; 
whereupon  such  proceedings  were  had  in  said  cause,  that  after  the 
same  had  been  twice  before  the  supreme  court,  and  remanded  to 
the  county  court,  by  grahtmg  new  trials,  at  the  September  term, 
1831,  of  the  county  court,  the  said  Jarvis  became  non-suit  in  said 
cause,  and  the  said  Justus  recovered  his  costs  ;  and  the  said  court 
ordered  the  proceedings  to  be  duly  certified  to  the  probate  court, 
which  was  done  before  any  order  to  pay  said  sum  allowed  by  the 
commissioners  was  by  the  probate  court  made. 

The  third  plea  alleges  that  the  said  Jarvis,  in  the  name  of  one 
Chester  Spencer,  impleaded  Jaazaniah  Barrett,  Jr.  who  had  sign- 
ed the  same  note  that  was  originally  allowed  by  the  commissioners 
with  said  Howe,  before  tbe  county  court,  April  term,  1828;  and 
such  proceedings  were  had,  that  at  the  April  term,  1830,  said  Bar- 
rett recovered  a  judgment  in  his  favor  against  the  plaintiff  for  his, 
the  defendant's  cost ;  and  the  said  Justus  makes  a  profert  of  said 
several  judgments  and  proceedings.  To  which  the  plaintiff  re- 
plies, that  there  is  not  any  record  of  said  supposed  recovery,  non-suit, 
judgment,  appeal,  and  other  proceedings  in  said  several  pleas  men- 
tioned, &c.  Upon  the  inspection  of  tbe  records  produced,  the 
county  court  adjudged  that  there  were  such  records,  and  now  upon 
an  appeal  they  are  submitted  for  our  decision. 

That  there  are  such  records  in  form,  is  not  denied,  but  there  are 
several  objections  to  the  effect  of  them  in  point  of  law.  First,  as 
to  tiie  record  of  the  proceedings  mentioned  in  the  two  first  pleas. 
It  is  objected,  that  there  is  no  record  of  any  appeal  in  the  probate 
court,  and  in  the  county  court  there  was  only  the  name  of  tbe  ac- 
tion on  the  docket,  with  no  files  or  record  to  support  it ;  and  there- 
fore, although  the  plaintiff  filed  his  declaration  and  proceeded  to 
several  trials,  at  last,  finding  no  copies  in  the  clerk's  office  to  sup- 
port an  appeal,  1m  bad  a  right  to  treat  the  proceedings  as  a  nullity, 
suffer  a  non-suit  and  resort  to  the  original  allowance  before  the 
commissioners.  The  93d  section  of  the  probate  act  allows  a  cred- 
itor to  agpeal  from  the  disallowance  of  any  claim  to  the  amount  of 
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$20.  The  94th  section  allows  the  party  aggrieved  to  file  objec-  ^^""^ 
tions  to  the  allowance  of  any  claim >  which  is  to  operate  as  an  ap-  issd. 
peal ;  and  in  both  cases  the  creditor  is  to  file  his  declaration  in  the  p»'o*>*»«  Court 
county  court,  upon  which  the  trial  is  to  be  had ;  and  the  96tb  sec-  Rogers,  «<az. 
tion  declares,  that  if  the  administrator  declines  or  is  interested,  any 
creditor,  heir  or  legatee  may  file  objections  to  and  defend  against 
any  claim  on  such  estate ;  and  it  is  added,  ''  and  every  creditor, 
legatee  or  heir,  appealing  Crota  or  filing  objections  to  the  determi- 
nation of  commissioners,  or  defending  against  any  claim,  shall  give 
bonds,''  &c. ;  and  the  statute  No.  41,  relating  to  judicial  proceed- 
ings, authorizes  the  supreme  court  to  "  sustain  any  petition  for  an 
appeal,  or  for  leave  to  enter  an  appeal  from  any  judgment  of  any 
county  court,  or  from  any  order,  sentence  or  decree,  of  any  pro- 
bate court,  or  from  any  determination  of  commissioners  on  insolv- 
ent estates,  in  cases  only  which  by  law  are  appealable,  in  any  case 
where  the  petitioner  has  been  prevented  from  taking  or  entering 
an  appeal  by  fraud,  accident  or  mistake."  Under  this  law,  the 
heir  of  the  intestate  and  her  husband  petitioned  the  supreme  court 
for  relief,  and  the  court  sustained  the  petition,  '^  and  it  was  consid- 
ered by  the  court  that  said  petitioners  be  allowed  to  enter  their  ap- 
peal fit>m  the  decision  of  the  commissioners  in  the  county  court," 
at  the  April  term,  1828.  The  propriety  of  this  decision  has  not 
been  questioned  in  the  argument.  As  the  supreme  court  had  ju- 
risdiction of  the  subject,  their  decision  was  conclusive,  and  they 
might  well  have  considered,  that  although  the  objecting  to  a  claim 
is  to  be  by  filing  objections,  and  appealing  in  terms  is -only  where 
a  claim  is  disallowed ;  yet  it  is  in  the  nature  of  an  appeal,  and 
may  fairly  be  considered  as  coming  within  the  spirit  of  this  reme- 
dial act. 

The  petition  upon  which  the  order  was  granted  stated  as  a  rea- 
son, that  the  petitioners,  in  the  name  of  the  administrator,  had 
taken  an  appeal ;  but  that  the  administrator,  without  their  know- 
ledge, had  abandoned  said  appeal,  and  caused  the  minutes  thereof 
to  be  erased.  The  record  now  produced  from  the  county  court  is 
entitled,  Leonard  Jarvis  vs.  Administrator  of  Erasius  Barker 
appeUcmty  and  recites,  that  at  the  April  term,  1828,  said  Jarvis 
came  into  court  by  his  attorney  and  filed  his  declaration,  which  is 
recited,  and  then  follows  the  after  proceedings  as  before  ^ated. 
The  authority  of  the  county  court  clerk  to  enter  an  appeal  or  ac- 
tion was,  the  order  of  the  supreme  court.  As  there  once  was  an 
appeal  allowed  by  the  probate  court,  it  might  have  been  proper  for 

the  appellant  to  have  produced  a  copy  also  of  that ;  but  if  that  had 
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Rutland,  been  erased|  it  no  longer  existed,  and  could  not  be  produced,  and 
1836.  *  then  it  would  be  as  if  the  petition  and  order  had  been  "  for  an  ap- 
probate Court  pgj] .»  jn  ^hich  case  nothing  but  the  order,  of  the  supreme  court 
Roffon  «c  ai.  could  be  produced  or  acted  upon  by  the  clerk.  But  all  this  inquiry 
'  comes  the  "  day  after  the  fair."  As  the  appellant  had  authority 
to  enter  his  appeal,  and  did  in  fact  enter  the  action,  and  the  plain- 
tiff, in  lieu  of  objectiag  for  want  of  copies,  or  any  other  formality, 
impleaded  the  defendant  by  filing  his  declaration,  and  went  down 
and  then  up  to  various  trials  for  three  years,  and  at  last  suffered 
judgment  against  him  by  non-suit ;  and  then  says  there  has  been 
no  entry  of  an  appeal,  and  therefore  the  original  allowance  of  the 
commissioners  remains  as  a  valid  judgment.  This  is  quite  prepos- 
terous, as  the  court  had  jurisdiction  of  the  subject  matter  and  sus- 
tained the  appeal.  Then  the  judgment  below  was  vacated,  and 
the  creditor  has  no  debt  of  record.  It  is  not  upon  the  ground, 
that  the  plaintiff's  debt  has  been  extinguished  by  a  judgment  upon 
the  merits,  for  it  was  a  judgment  of  non-auit,  that  the  plaintiff  is 
not  entitled  to  recover ;  but  because  the  judgment  below  was  va- 
cated by  the  appeal,  and  the  moment  so  much  was  done  in  the 
county  court  as  was  required  by  the  order  of  the  supreme  court  to 
perfect  the  appeal,  then  the  finding  and  allowance  by  the  commis- 
sioners, as  accepted  by  the  probate  court,  became  vacated,  and  the 
order  of  the  judge  of  probate  upon  the  admin'istrator  to  pay  the 
sum  allowed  by  commissioners,  which  was  made  after  the  proceed- 
ings of  the  county  court  had  been  certified  to  him,  was  utterly  void. 
As  we  find  there  are  such  records  as  are  alleged  in  the  two  first 
pleas,  which  decides  the  cause  for  the  defendants,  it  is  of  no  use  to 
speak  of  the  third  plea. 

Judgment  of  county  court  aflirmed. 
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TiLLT  Gilbert,  Executcw  of  Catherine  Minot,  vs.  Heirs  of   R(^i*^i>i 

Mehitable  L.  Richards.  iiS^* 


1836. 


A  legracy  to  three  sisters  of  the  plate,  musical  instruments,  pictures,  &c.  which 
belonged  to  their  father,  gives  them  a  joint  tenancj^tn  the  goods  bequeathed. 

Where  two  of  the  legatees  died  in  the  life  of  the  testalriz,  held  that  the  legacy 
surviyed  to  the  remaining  legatee,  and  did  not  pass  to  the  residuary  legatee, 
under  a  bequest  of  the  residuum  and  of  all  lapsed  legacies. 

The  following  case  stated  shows  the  manDer  in  which  tjiis  cause 
was  brought  up,  aad  the  facts  upon  which  the  opinion  of  the  court 
was  founded. 

Mrs.  Minot,  by  her  wQl,  gave  and  bequeathed  to  Elizabeth  Swan 
of  Boston,  Sarah  C.  Thomas  of  New  York,  and  Mehitable  L.  Rich- 
ards of-Westhaven,  Vt.  her  step-daughters,  the  several  articles  of 
plate,  the  pictures,  paintings,  musical  instruments,  and  household 
furniture,  which  their  father,  her  late  husband,  Christopher  Minot, 
brought  from  Boston,  or  such  parts  thereof,  as  should  remain  at  her 
decease. 

After  the  execution  of  the  will,  which  was  in  June  1826,  and 
previous  to  the  making  of  the  codicil  thereto,  which  is  also  made  a 
part  of  this  case,  Elial  Gilbert  one  of  the  devisees  in  the  will,  also 
Charles  Rice  and  Polly  Rice  two  of  the  children  of  Abigail  Rice, 
also  devisees  in  the  will,  died ;  and  Mrs.  Swan  and  Mrs.  Thomas, 
two  of  the  legatees  in  the  will,  also  died. 

Tilly  Rice,  only  remaining  child  of  Abigail  Rice,  and  one  of  the 
devisees  in  the  will,  is  stiH  living,  also  Dorothy  Banister  and  Abi- 
gail White,  tK>th  of  the  state  of  Massachusetts,  two  of  the  legatees 
in  the  will,  are  still  living. 

Polly  Rice  was  the  wife  of  Clement  Smith,  and  left  four  children. 

Mrs.  Mehitable  L.  Richards  survived  the  testatrix,  but  died 
soon  after.  The  appellees  are  heirs  and  representatives  of  Mrs* 
Richards. 

By  the  codicil,  all  lapsed  legacies  are  given  to  the  executor  in 
the  will.  From  the  opinion  of  the  court  it  appears  also  that  the 
codicil  makes  the  executor  the  residuary  legatee.  The  executor, 
in  rendering  his  account  to  the  probate  court  for  settlement,  gave 
himself  credit,  the  sum  of  $278,86,  it  being  two  thirds  of  the  ap- 
praised value  of  the  above  mentioned  legacy  to  Mrs.  Swan,  Thom- 
as and  Richards,  the  executor  claiming  the  same  by  virtue  of  the 
codicil. 

This  item  was  disallowed  by  the  probate  court,  and  from  this 
sentence  or  decree  of  the  said  probate  court,  the  executor  appealed 
to  this  court. 
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Rotulmd,  The  question  presented  to  th^  court  is,  whether  the  appellees 
1836!  are  entitled  to  the  whole  of  the  said  articles  of  plate,  pictures,  paint- 
Giibcrt,ExV.  ingSj  musical  instrumeots,  and  household  furoiture,  given  by  the 
'  Hein  of  will  to  the  Said  Mn.  Swan,  Thomas,  aod  Richards,  or  Cbe  execu- 
te ar  s.  ^^^^  ^^  ^^^  thirds  thereof,  by  virtue  of  the  codicil  ? 

Buel  fy  Ormshee^  for  the  heirs. — ^Tbat  the  decree  of  the  pro- 
bate court,  in  disallowing  the  item  with  which  the  executor  in  his 
account  credits  himself  as  property  belonging  to  himself  (the  same 
being  a  portion  of  a  specific  legacy  given  by  the  will  to  Mehitable 
L.  Richards,  Elizabeth  Swan,  and  Sarah  C.  Thomas,  the  said 
Mehitable  being  the  only  one  of  the  said  legatees  surviving  the 
testatrix)  is  correct — Because*^ 

1.  The  legacy  being  a  legacy  of  specific  articles  to  three  legatees, 
without  any  words  of  severance,  does  not  lapse  by  the  death  of  any 
one  or  two  of  the  legatees,  but  is  a  joint  legacy,  and  by  the  "^0* 
accre$cendf\  vests  in  those  of  the  legatees  who  survive  the  testa- 
trix.—Utt.  28g.  Co.  Litt.  182,  a  Bl.  Com.  vol-  ft,  399.  Chit- 
ty's  note  on  same  page.  Mtd.  Ch.  vol.  2, 62.  Rop.  on  legacies, 
vol.  2, 260.  Kent's  Com.  vol.  2, 283—2  P.Will.  347--«ame  529, 
1  Ver.  482. — Shore  vs.  Billingsley,  Thos.  Jones  Rep.  162.  2 
Ch.  Cas.  64.  4  Bro.  C.  C.  15,  Campbell  vs.  Campbell.  3  Ves. 
628,  Motly  vs.  Bird,  632.    6  Ves.  130—9  same  197,  CrooArvs. 

.      Vt.  Stat.    177.     Kent's  Com.  vol.  4,  357.     2  vol. 

Caines  Cas.  326. — Cuyler  %t  al  vs«  Bradt.  et  ah 

S.  With  reference  to  supervisorship  where  the  legacy  is  joint 
and  vests  at  the  death  of  the  testator,  it  is  immaterial  whether  one 
of  the  legatees  dies  before  or  after  the  testator,  the  inchoate  and 
contingent  right  survives  when  the  vested  and  absolute  right  would 
■  survive.— Rop.  on  legacies  vol.  1,  330.  Ambl.  175  and  136.  2 
Atk.  220.  3.  Ves.  628.  2  P.  W.  M.  347.  1  Dickens'  Rep. 
Key$  vs.  Luffkin.    6  Ves.  130.     3  Bro.  465. 

3.  The  decree  of  the  probate  court  is  in  accordaoce  with  the  in- 
tention of  the  testatrix,  so  far  as  that  intent  can  be  gathered  from 
the  will  and  codicil. 

Smith  fy  Andrews,  contra. — It  is  well  settled  by  the  English 
Ikw,  that  if  a  devise,  or  legacy,  specific,  or  otherwise,  be  given  to 
two  or  more,  with  words  indicating  the  intent  that  the  legacy  should 
vest  in  all,  and  yet  the  jus  accrescendi  should  not  attach,  in  such 
case,  the  legatees  should  be  considered  as  tenants  in  common. — 
1st  P.  W.  700— do  96—2  do  280.  1st  S^k,  227.  Croke  Eliz. 
695.     1  Atk.  592.     3  Bac.  Abr.  199-198.     1  Brown,  118-23. 
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Ves.  272-315.     3.  Ves.  204.    H  Stra.  905.     1  Atk.  494-495.    R«wun>. 

__  July. 

6  Con.  Eng.  Chan.  Rep.  66 — 5  do.  173.     3  Ves.  628-^31.        ml 

Madk.  Chancery,  ad.  vol.  33.     1  Salk,  3»1.    3  P.  W.  115.     2  ©a^^JjExV. 
Strange,  807.     2  Merriode,  70.  K^d^ 

It  is  equally  well  settled  by  the  English  laW|  that  if  the  jus  ac- 
crescendi  will  attach  during  the  life  of  the  testator,  in  the  event  of 
the  death  of  one  of  two  or  more  legatees  or  devisees,  it  will  attach 
subsequent  to  his  decease. — 1  P.  W.  96.  4  Bro.  Cases,  242-  3 
P.W.  115.     1  Salk,  229. 

It  is  obvious  from  the  above  positions  that  the  jus  accrescendi 
which  attaches  to  joint  legacies  is  the  same  incident,  and  founded 
by  analogy  on  the  same  principle  which  attaches  to  joint  feoffments 
(»- grants. —Coke  Littleton,  282,  a  2  Black  399. 

The  origin  of  this  estate— 3  Bac.  Abr.  204.  12  Mod.  303.— 
It  was  favored  by  the  ancient  law. — 4  Yes.  630.  1  Salk.  892. 
2  Black,  193.     2  Ves.  559. 

But  since  the  stat.  of  42  Car.  2d,  not  favored  even  b  Eogland. 
ri  1  Wiles,  165.     1  Salk,  158. 

Tenancies  in  common  preferred  by  the  English  courts. — 4  Ves. 
551.     1  Brown,  118.    3  Ves.  631.     2  Mad.  Chancery,  96. 
'  The  spiritual  court  of  England  does  not  allow  of  survivorship  as 

between  legatees. — 2  P.  W.  115.     1  Chan.  Cases,  238. 

It  is  a  principle  exceptionable  in  itself,  has  no  foundation  in  nat- 
ural justice,  makes  no  provision  for  posterity,  and  often  works  great 
-      injury. 

Such  part  only  of  the  common  law  of  England,  is  adopted  here 
<<  as  is  applicable  to  the  local  situation  and  circumstances"  of  this 
state. — Vt.  stat.  57.     2  Peters,  144. 

The  reasons  for  the  existence  of  joint  tenancies  in  Epglaod, 
have  no  operation  in  this  country. — 2  Hammond,  305. 

From  the  earliest  period  of  our  history  it  has  been  discontinued. 
Plymouth  colony  in  1643 — 4  Kent,  362.     See  note. 

It  is  wholly  inconsistent  with  the  spirit  of  our  laws  and  the  g'enius 
of  our  institutions,  and  has  not  been  been  favored  by  the  laws  of 
this  country. — 4  Kent,  361.  1  Mason,  2?4.  1  Root,  48.  1 
Swift,  102.  5  Con.  365.  4  Day,  401.  2  Hammond,  305.  3 
Pfck.  360.  5  Mass.  522.  5  Binney,  16.  2  Kent,  350.  Vt. 
Stat.  176-7.     1  Rev.  Sut.  N.  Y.  1st  vol.  727.     See  44. 

It  is  obvious  that  the  rule  of  construction  in  relation  to  the  crea- 
tion of  joint  estates,  is  different  in  this  country  fix)m  the  English 
rule.     This  is  true  of  deeds  as  well  as  wills. — l*Mod.  296.     1 
>,  341.     5  Con.  362.     9  Pick.  39. 
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BxmusD,        Survivonhip  is  not  allowed  id  a  joint  mortgage. — 3  Mason,  378> 

1836.'       Randall  vs.  Philip. 
GUbert,  ExV.  .    The  importance  of  this  rule  in  conveyances  of  personoZ  estate  is 
Heirs  of     as  great  as  it  is  in  real. — 2  Mad.  Chan.  96,  note  e. 

Never  any  good  reason  for  tbe  application  of  the  principle  of 
survivorship  to  personal  estate.  It  was  derived  by  analogy  from 
similar  estates  in  real  property  as  the  term  tenants  shows.  All  tbe 
real  property,  by  the  policy  of  tbe  laws  of  England  is  supposed  to 
be  granted  by,  dependant  upon,  and  holden  of  some  superior  lord, 
by  and  in  consideration  of  certain  services  to  be  rendered  by  the 
tenant. 

Supervisorship  not  allowed  in  Lex  Mercatoria  Coke  Lit.  182. 

Nor  in  stock  owned  and  used  jointly  on  a  farm. — 2  Black.  399. 

No  joint  tenancy  in  a  pecuniary  legacy. — 1st  of  Brown,  118. 
1  Equity Abr.  292.     3  Chan.  Rep«  214. 

It  is  a  fundamental  maxim,  upon  which  the  construction  of  every 
will  must  depend,  that  the  intention  of  the  testator,  as  disclosed  by 
the  will,  shall  be  fully  and  punctually  carried  into  effect. — 3  Cranch, 
133.  Some  of  the  most  difficult  questions  upon  which  courts  have 
to  decide  arise  from  the  construction  of  wilb,  the  general  rule,  &c. 

In  ascertaining  the  intent  of  a  particular  clause,  it  is  competent 
and  proper  to  take  into  consideration  every  partof  the  will,  and  the 
circumstances,  both  of  the  property  and  the  parties  under  which  the 
will  WQS  made. — 1 1  Pick.  376. 

The  nature  of  the  legacy. 

The  situation  of  the  legatees. 

Evident,  in  this  case,  that  the  testatrix  intended  one  third  for 
each  legatee. 

A  Joint  possession  could  not  have  been  intended,  consequently, 
not  a  joint  estate.  For  separation  of  possession  destroys  such  an 
estote, — 4  Kent,  363. 

A  testator  always  contemplates  the  supervisorship  of  all  devisees 
in  the  will  and  intends  an  interest  to  vest  in  all.  The  testatrix  so 
intended  in  this  case— one  third  to  each.  There  is  not  the  least 
evidence  to  the  contary,  except  what  is  furnished  by  the  use  of 
phraseology,  which  in  the  English  law  has  a  fixed,  technical  mean- 
ing, and  which  meaning,  we  have  shown,  is  not  necessarily  attached 
to  it  in  this  country. 

Most  certainly,  when  joint  tenancies  in  real  property,  are  regard- 
ed so  unfavorably  by  tbe  laws  of  the  land,  and  especially  by  the 
laws  of  this  state,  this  court  will  not  favor  such  estate  in  personal 
property,  in  which,  no  reason  founded  in  justice  or  policy  even, 
could  ever  be  discovered. 
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It  is  unnatural  to  put  a  construction  upon  a  clause  in  a  will,  mak-    ^"^f^"* 
ing  provisions  for  children  favorable  to  a  joint  tenancy-- 5  Binney,        isS! 


16.    fa  that  case  Ch.  J.  Hilgham  remarks,  that  when  a  man  is  G"bari,E^, 
providing  for  his  children  by  his  wilL  nothing  can  be  more  unnatu-     Hem  of 
ral  than  an  estate  m  joint  tenancy. 

From  the  existing  circumstances,  when  the  codicil  was  made,  it 
is  evident,  the  testatrix,  referred  to  the  portions  of  the  only  legatees 
deceasedi  at  that  time,  when  she  gives  all  lapsed  legacies  to  her 
residuary  legatee.  Mrs.  Minot  says  in  her  codicil,  she  intends  to 
alter  her  will  b  relation  to  the  devise  to  Elial  Gilbert  and  m  other 
respects.  The  devise  to  the  children  of  AbagaD  Rice  and  the  leg- 
acy in  question  must  be  intended  to  make  the  language  consistent. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — This  case  comes  before  us  on  an  appeal 
firom  the  court  of  probate.  Mrs.  Miuot  on  24tb  June,  1826,  made 
her  will,  wherein  she  gave  and  bequeathed  to  ber  step-daughters, 
EUizabetb  Swan,  Sarah  C;  Thomas,  and  Mehitable  L.  Richards,  a 
legacy  which  is  set  forth  in  the  case  agreed  on  by  the  parties. — 
In  the  life  time  of  Mrs.  Minot,  Elizabeth  Swan  and  Sarah  C*  Thomas, 
deceased.  Subsequent  to  their  decease,  the  testatrix  made  a  cod- 
icil, wherein  she  gave  to  her  executor,  Mr.  Gilbert,  all  lapsed  leg- 
acies ;  and  also  made  him  her  residuary  legatee.  He  was  made 
executor  by  the  original  will.  On  presenting  his  account  to  the 
court  of  probate,  the  executor,  Mr  Gilbert,  asked  an  allowance  of 
the  sum  of  $278,86,  being  two  thirds  of  the  value  or  amount  of  the 
legacy  bequeathed  by  Mrs.  Minot  to  her  step-daughters  before 
mentioned,  the  children  of  Mrs.  Minot  claiming  that  it  belonged  to 
him  by  the  will,  as  a  lapsed  legacy.  This  claim  was  disallowed, 
and  an  appeal  taken  by  the  executor.  The  case  involves  the  con- 
struction to  be  placed  on  the  clause  of  the  will  before  mentioned. 
It  is  contended  on  the  one  side,  that  the  whole  legacy  belongs  to 
the  representatives  of  Mrs.  Richards,  by  virtue  of  the  jtu  accres- 
cendi  ;  and  on  the  part  of  the  executor,  that  the  testatrix  intended 
by  the  will  to  give  to  the  legatees,  Mrs.  Swan,  Thomas,  and  Rich- 
ards, a  tenancy  in  common,  in  the  several  articles  therein  bequeath- 
ed. It  is  an  admitted  principle,  that  in  the  construction  of  wills,  it 
is  the  duty  of  the  courts  at  all  times,  to  give  effect  to  the  intenticMi 
of  the  testator,  when  it  can  be  done,  consistent  with  the  rules  of 
law.  The  intention  of  the  testator  has  been  (not  unaptly)  called, 
the  pole  star,  by  which  the  courts  must  steer,  in  construing  a  will. 
Yet  the  intention  has  to  be  ascertained,  and  is  frequently  controlled 
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Rutland,  by  technical  rules,  and  by  the  interpretation,  which  the  law  places 
1836!  upon  technical  expressions.  By  the  application  of  these  rules,  It 
Oilberf,  Ex'r.  jj^s  sometioies  been  the  case,  that  the  wishes  of  a  testator  have  been 
Heira  of  entirely  frustrated,  that  is,  the  intention  has  been  declared  by  the 
^  ^  '  operation  of  the  rules  of  law,  to  be  different  froni  what  was  known 
to  be  the  real  design  of  the  testator.  We  must,  however,  in  the 
construction  of  all  instruments,  apply  to  them  the  known  and  es- 
tablished principles  which  have  been  settled,  and  take  it  for  granted 
that  every  person  executing  a  written  instrument,  is  acquainted 
with  tlie  rules  of  construction  which  the  courts  adopt,  and  that  they 
frame  their  instruments  accordingly.  The  mquiry  in  the  present 
case  is,  whether  the  testatrix  intended  to  constitute  the  three  sis- 
ters, joint  tenants,  or  tenants  in  common.  If  they  were  joint  ten- 
ants, the  jus  accrescendi  attaches  by  the  operation  of  the  law ;  and 
we  are  not  at  liberty  to  disregard  the  intention  ascertained  by  the 
rules  of  law  applicable  to  the  case,  for  fear  of  consequences.  If 
they  were  joint  tenants,  it  is  immaterial  whether  one  or  more  of 
the  legatees  died  before  or  after  the  death  of  the  testatrix,  the  sur- 
vivor at  the  death  of  the  testatrix  takes  the  whole.  Anoong  the 
rules  laid  down,  we  find  none  better  established  or  more  fully  rec- 
ognized than  this,  that  when  a  legacy  is  given  to  two  or  more,  and 
there  are  no  words  of  severance,  it  is  held  to  be  a  joint  tenancy, 
subject,  however,  to  certain  exceptions ;  and  although  it  is  true, 
that  courts  will  lay  hold  of  almost  any  words  to  make  a  tenancy  in 
common  where  it  is  manifestly  for  the  interest  of  the  legatees,  yet 
if  there  are  no  such  expressions  they  must  consider  that  a  joint  ten- 
ancy was  intended.  Now  I  do  not  know  that  we  are  at  liberty  to 
disregard  the  rules  of  common  law  on  this  subject,  upon  principles 
of  policy,  or  to  say  that  they  are  contrary  to  the  genius  of  our  gor- 
ernmeot ;  nor  do  I  know  that  tbey  are  contrary  either  to  policy  or 
the  genius  of  our  government.  If  our  legislature  has  altered  the 
doctrine  of  the  common  law  upon  this  subject  in  relation  to  real 
estate,  a  court  may  not  go  further,  and  alter  it  also  in  relation  to  any 
other  estate.  The  legitimate  rule  upon  this  subject  would  be,  that 
if  the  legislature  has  altered  the  common  law  in  relation  to  real  es- 
tate, and  not  as  to  personal,  they  were  satisfied  with  the  law  as  it 
was,  in  regard  to  personal  estate.  Words,  by  the  common  law, 
are  construed  to  create  an  estate  in  joint  tenancy,  rather  than  in 
common  ;  because  it  is  considered  as  most  beneficial  to  the  tenants, 
and  therefore  they^  shall  take  a  joint  estate  rather  than  an  estate  in 
common,  unless  words  are  introduced  to  manifest  an  intention  to 
the  conlrary.     And  here,  for  the  same  reason,  it  is  enacted  that  the 
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same  words  shall  constitute  a  tenancy  in  common.    But  the  stat-    RtrrLANo, 
ute  has  gone  no  further,  and  has  adopted  no  such  principles  for  the        isag'. 
construction  of  wills  or  other  conveyances  ©f  personal  estate.     The  G»'*>eri,  Ext. 
various  exceptions  which  have  been  introduced  to  the  general  rule,     Hem  of 
as  it  respects  legacies,  prove  the  rule.     None  of  the  reasons  which 
induced  the  courts  to  make  these  exceptions,  will  apply  to  a  be-    , 
quest  similar  to  the  one  under  consideration.     This  was  a  specific 
legacy  of  property  which  could  not  well  be  divided  equally,  siich 
as  musical  instruments,  pictures,  and  paintings.     The  principles  of 
law  before  referred  to,  should  therefore  govern  in  constniing  this 
legacy  to  be  a  joint  tenancy.     From  an  examination  of  the  will,  it 
is  apparent  that  the  testatrix,  or  the  person  who  drew  her  will,  per- 
fectly understood  the  language  proper  to  be  used.     Both  in  her 
will  and  in  the  codicil  she  uses  the  appropriate  expression,  Vhere 
a  tenancy  in  common  was  btended.     And  from  her  using  the  ex- 
pression in  the  one  case  and  not  in  the  other,  the  only  legitimate 
inference  is,  that  she  intended  the  rule  of  law  upon  this  subject 
should  be  adhered  to.     At  the  time  the  codicil  was  made  the  tes- 
tatrix was  undoubtedly  aware  of  the  decease  of  several  of  the  leg- 
atees, and  she  was  therefore  desirous  of  altering  her  will,  both  in 
respect  to  the  devise  to  her  brother,  Elial  (rilbert,  and  also  in  other 
rejects.     She  provides  specially  for  the  property  which  she  bad 
before  devised  to  him,  as  well  as  for  the  property  devised  to  the  - 
children  of  her  sister  Abagul,  two  of  whom  were  dead.     It  is  not 
to  bebelieved  that  she  intended  to  alter  the  bequest  already  made 
to  the  children  of  her  husband,  by  the  general  beqeust  of  M  lapsed 
legacies,  or  of  the  residue  of  her  estate  to  Mr.  Gilbert,  the  execu- 
tor.    She  would  undoubtedly  have  mentioned  that  legacy  particu- 
larly, had  she  intencled  that  any.  part  of  it  should  go  to  him. 

I  hai^e  already  remarked  that,  from  the  natqre  of  the  property, 
if,  was  to  be  inferred  that  a  joint  tenancy  was  intended,  the  property 
was  not  capable  of  a  just  and  perfect  division.  Although  the  value 
of  it  might  be  estimated  by  appraisers,  at  so  much  in  cash,  and  the 
value  of  the  difierent  articles,  so  appraised,  might  have  been  divided 
into  three  parts.  Yet  it  is  evident  that  the  value,  either  to  the 
testatrix  or  legatees,  could  not  be  estimated  in  cash.  A  piece  of 
plate^-a  musical  instrument — a  family  portrait,  or  picture,  would 
derive  its  value  in  a  great  measure  from  other  than  pecuniary  con- 
siderations. It  was,  therefore,  altogether  desirable,  that  these  sis- 
ters should  have  the  property  as  joint  owners,  and  that  it  should 
not  be  subject  to  a  division.  And  furthermore  it  is  not  to  be  be- 
lieved, that  at  the  time  of  the  making  of  this  codicil,  when  two  of 
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Rutland,    ll;ie  Btstdts  were  deceased,  that  the  testatrix  could  bave  intended 
18S6!       that  this  property,  so  valuable  to  the  children  of  her  husband  and 


Oiib«rt,  Ex*r.  ^[  ^  jjjji^  comparauve  value  to  any  one  ebe,  should  be  divided 
H«iit  or  between  the  surviving  daughter,  of  her  husband  and  a  relation  of 
hersy  not  of  kin  to  that  daughter.  If  such  was  her  intention  it  should 
have  been  plainly  manifested,  and  not  left  to  be  inferred  from  gen- 
eral terms.  Whatever  opinion,  therefore,  we  may  form  of  the  wis- 
dom or  propriety  of  the  rule  of  law  whieh  governs  this  case,  we 
cannot  but  be  satisfied  that  its  application  to  this  particular  legacy, 
is  both  right  and  proper,  and  that  the  testatrix  was  aware  of  it  at 
the  time  she  made  the  codicil. 

The  decree  of  the  court  of  probate  is  therefore  affirmed. 


e 


Rirrumot 
1836 


David  G.  McClurb  v$,  Obadiah  Williams. 

Where  the  maker  of  a  note  infected  with  usury,  in  ooniideration  ihal  the  bold. 
er  should  cancel  or  diaoharge  the  same,  promises,  to  give  a  neiy  note,  deduct- 
ing  the  usurious  excess,  such  promise  will  be  enforced  in  law. 

Thb  was  an  action  of  assumpsit.  The  declaration  consisted  of 
two  special  counts  and  a  general  count.  The  evidence  ofiered  in 
support  of  the  general  count  w&s  the  same  as  the  fects  detailed  in 
the  two  special  counts.  The  court  decided  that  the  evidence  of- 
fered was  insufficient  to  enable  the  plaintiff  to  support  his  action  ; 
whereupon  the  plaintiff  entered  non-suit,  under  a  rule  that  the 
plaintiff  have  leave  to  move  in  the  next  supreme  court  for  leave 
to  set  aside  said  non-suit,  and  for  a  new  trial.  * 

The  declaration  was  as  follows : 

*^  In  a  plea  of  the  case  for  this,  that  the  said  Obadiah,  at  Mid- 
dletown,  aforesaid,  to  wit,  on  the  15th  day  of  October,  A..  D. 
1831,  being  indebted  to  the  said  David  in  divers  large  sums  of  mo- 
ney, specified  in  certain  promissory  notes,  one  dated  April  1, 1821, 
for  sixty  dollars;  one  dated  April  I,  1821,  for  one  hundred  and 
twelve  dollars ;  one  dated  May  5,  1825,  for  thirty  dollars  and  fifty- 
three  cents ;  and  one  dated  January  II,  1828,  for  ten  dollars  and 
twenty-four  cents;  which  said  notes  had  been  changed  for  others, 
to  wit,  for  one  note  dated  September  I,  1831,  for  three  hundred 
dollars,  for  one  note  dated  September  1,  1828,  for  fifty-three  dol- 
lars and  seventy-nine  cents  ;  also  for  one  note  dated  September  1, 
1828,  for  thirty  dollars,  and  two  others  of  the  same  date  for  thirty 
dollars ;  the  siud  Obadiah,  in  consideration  that  the  said  David 
\vt)uld  give  up  all  of  said  notes  not  before  given  up  to  the  defend- 
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ant|  and  would  discharge  hiro,  the  said  Obadiab,  from  all  liability 
thereon,  and  would  expunge  and  deduct  from  said  last  mentioned 
notes  all  illegal  interest  and  all  interest  in  any  way  reserved  more  McChira 
than  six  per  cent  on  said  notes  and  on  the  said  sums  of  money  so 
origmally  loaned  by  the  said  David  to  the  said  Obadiah,  agreed  to 
|ive  the  said  David  a  new  note  for  the  said  sum  that  should  so  be 
fi)und  due  after  all  illegal  interest  had  been  so  deducted  as  afore- 
said, as  soon  as  the  computation  necessary  to  ascertain  the  amount 
of  unlawful  interest  could  be  made,  and  the  sum  expunged  ascer- 
tained, said  computation  to  be  made  by  Orson  Clark ;  and  said  com- 
putation having  been  made  by  said  Orson,  and  the  amount  due  af- 
ter deducting  all  illegal  interest  having  been  ascertained  to  be,  er- 
rors excepted,  two  hundred  and  fifty  eight  dollars  and  eighty-three 
cents,  on  the  said  i5th  day  of  October,  A.  D.  1831.  The  said 
David,  at  various  times,  and  particularly  on  or  about  the  first  day 
of  March,  A.  D.  1832,  ofiered  said  notes  to  said  Obadiah  and  of- 
fered to  discharge  said  Obadiah  fi:om  all  liability  on  said  notes,  if 
he  would  execute  a  note  to  him,  the  said  David,  for  the  last  men- 
tioned sum  aforesaid,  or  such  sum  as  should  be  proved  due  by  the 
said  Orson  "Clark,  after  expunging  all  unlawful  interest  as  afiwesaid, 
as  by  bis  said  agreement  the  said  Obadiah  was  bound  to  do.  And 
the  said  Obadtali  refused  and  neglected  to  execute  said  note  for  the 
said  sum  of  two  hundred  and  fifty-eight  dollars  and  eighty-three 
cents»  or  for  any  sum,  whereby  the  said  Obadiah  become,  was  and 
is  liable  to  pay  the  said  David  the  said  sum  so  found  due  on  said 
first  mentioned  notes,  deducting  all  illegal  interest  therefrom,  and 
being  so  liable,  then  and  there  promised  to  pay  the  same,  yet  re- 
fuses. Also  for  this,  that  the  said  Obadiah,  at  Mtddletown  afore- 
said, to  wit,  on  the  I5th  day  of  October,  A.  D.  1831,  beinv  in- 
debted to  the  said  David  in  divers  large  sums  of  money,  specified 
in  certain  promissory  notes,  in  which  illegal  interest  had  been  re- 
served. In  consideration  that  the  said  David  would  agree  to  de- 
duct and  abate  all  the  illegal  interest  from  said  notes  and  discharge 
the  said  Obadiah  therefix>m,  and  would  deduct  and  abate  all  illegal 
interest  fioiti  said  notes  and  would  discharge  the  said  Obadiah  tbere- 
finom,  agreed  to  and  with  the  said  David  to  pay  him  the  said  sum 
that  should  remain  and  be  found  due  on  said  notes,  after  deducting 
all  illegal  interest  reserved  on  the  same,  and  to  pay  the  same  in 
one  year  therefrom,  and  to  execute  a  note  to  the  plaintiff  to  that 
efl^t ;  and  the  said  David  then  and  there  agreed  to  deduct  and 
abate  all  illegal  interest  from  said  notes  and  discharge  the  said 
Obadiah  theiefrom,  and  the  said  David  has  offered  to  deduct  and 
abate  all  illegal  interest  froni  said  notes,  and  to  discharge  said  Oba- 
diah fixMn  said  notes,  and  ever  since  said  agreement,  has  been  ready 
and  b  now  ready  so  to  do ;  by  reason  whereof  the  said  Obadiah 
became,  wds  and  b  liable  to  pay  the  said  David  the  said  sum  re- 
maining due,  after  deducting  said  illegal  interest,  a^l  being  so  lia- 
ble, to  wit,  on  the  15th  day  of  October,  promised^to  pay  the  same." 
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Mr.  Orm$bee  for  plaintiff . 
Mr.  ClarJcfar  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — If  a  note  has  been  given  upon  an  usurious  con- 
sideration, and  afterwards  by  consent  of  the  parues  it  is  given  up, 
the  contract  rescinded  and  a  newnote  taken  for  the  sum  really  due, 
it  was  never  doubted  but  what  the  new  security  was  valid.  In  the 
case  of  Edgell  vs.  Stanford ^  6  Vt.  Rep.  551,  it  was,  after  a  very 
full  investigation,  decided,  that  when  a  note  not  tainted  with  usury 
was  given  up  for  a  new  one  that  was^o  infected,  and  the  last  having 
been  avoided  by  a  plea  of  usury,  the  first  note,  or  the  debt  for 
which  it  was  given,  was  revived,  or  regarded  as  not  extinguisbed, 
and  the  plaintiff  entitled  to  recover  such  debt.  Although  this  de- 
cision certainly  lessens  the  power  and  tenor  of  the  statute,  yet  the 
conclusion  the  court  came  to  was  irresistible  from  the  authorities, 
both  English  and  American.  It  goes  upon  the  settled  doctrine, 
that  to  constitute  usury  to  avoid  the  debt,  the  corrupt  agreement 
must  have  been  at  the  inception  of  the  contract ;  for  however  thor- 
oughly it  is  concocted  afterwards,  it  does  not  reach  back,  as  no 
subsequent  violation  of  the  law  will  make  the  contract  usurious 
ab  initio.  Therefore,  although  it  is  contrary  to  the  statute  to  take 
over  six  per  cent,  interest  on  a  legitimate  note,  yet  doing  so  inflicts 
no  vital  injury  to  the  note  or  contract  itself.  The  plaintiff  then, 
if  he  had  declared  upoQ  the  parent  notes,  which  were  pure,  and 
which  the  corruption  of  the  offipring  has  not  reached,  might  have 
recovered,  he  making  the  necessary  averments  to  let  in  the  secon- 
dary proof,  or  for  the  money  which  was  the  consideration  of  the 
notes,  under  the  general  count,  upon  the  authority  of  the  case  cited, 
provided  the  last  notes  had  been  avoided  by  a  plea  of  usury.  In 
this  case  there  is  no  count  upon  the  notes  but  a  general  count, 
which  will  cover  the  money  lent,  for  which  the  first  notes  were 
given ;  and  therefore  the  only  question  upon  this  count  is^  whether 
the  second  notes  being  still  uncancelled  and  unavoided,  will  vary 
the  case  upon  principle. 

As  an  usurious  note  is  only  void  at  the  option  of  tl^e  debtor^  or- 
dinarily it  would  be  premature  for  the  creditor  to  bladken  his  own 
note,  when  it  looks  fair  upon  its  face,  and  it  is  not  known  that  the 
debtor  means  to  resist  the  payment ;  and  therefore  he  should  not 
resort  to  his  first  security  when  the  second  is  in  life.  But  when  it 
has  appeared  that  the  last  note  was  always  void,  then  it  appears  that 
it  could  not  be  payment,  satisfaction  or  discharge  of  the  original 
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debt.     Now  take  the  facts  stated  in  the  special  counts,  which  the 
plaintiff  offeied  to  prove  under  the  genend  count,  to  wit,  that  the 
parties  agreed  that  the  notes  were  usurious,  that  the  excess  should 
be  deducted  and  the  notes  given  up  to  be  cancelled,  upon  the  pay- 
ooent  of  the  true  sum  which  the  defendant  promised  to  pay.    This 
would  seem  to  be  tantamount  to  a  refusal  to  pay  the  whole  of  the 
notes,  and  a  mutual  rescinding  of  the  unlawful  contract  contained 
in  the  notes,  and  in  this  equitable  action  of  money  had  and  received, 
entitles  the  plaintiff  to  recover  his  original  debt,  as  if  no  notes  bad 
ever  heed  given.     And  why  are  not  the  special  counts  good  ?     If 
the  usurious  notes  had  been  cancelled,  and  a  new  note  taken  for 
the  true  sum  only,  there  would  be  no  doubt  neither  in  law  nor  in 
justice.    The  offence  consists  in  taking  unlawful  interest.    The 
contracting  to  take  or  accept  was  never  a  crime.    The  making  the 
contract  void,  not  only  as  to  the  interest,  but  as  to  the  principal,  is 
in  terrorem.    The  lender  is  regarded  as  the  seducer,  whoiix)m  his 
superior  power  and  art,  has  his  victim  at  his  mercy.    Yet  if  he 
relents  before  the  deed  is  done,  the  crime  is  not  perpetrated.    The 
contract  declares  only  the  intent.     Taking  the  money  is  commit- 
tmg  the  crime.    Between  them  is  the  tempus peniteniia.     If  then 
he  repents,  although  it  be  from  fear,  and  stops  after  the  first,  the 
last  will  never  come,  and  therefore  he  retreats  in  time.     The  taint 
of  usury  is  indeed  upon  him,  but  if  the  borrower  promises  to  pay 
the  honest  debt,  why  b  not  the  promise  bbding  ?    The  cash  lent 
is  still  due  and  unpaid,  and  therefore  as  much  a  moral  right  and 
duty  as  a  sum  justly  due  on  a  note  against  which  the  statute  of  lim- 
itations has  run,  or  that  has  been  discharged  by  a  certificate  of 
bankruptcy ;  and  no  reason  is  perceived  why  the  promise  need  be  in 
writing  in  this  any  more  than  in  those  cases.    In  those  cases,  the 
original  contract  or  note  having  been  valid,  it  is  declared  upon,  and 
the  new  promise  removes  the  bar.     Here  the  new  promise  is- de- 
clared upon,  because  the  first  security  was  void,  and  the  second 
good,  which  some  judges  have  intimated  should  be  the  mode  in 
case  of  a  new  promise,  which  avoids  the  statute  of  limitations. 

The  practice  of  taking  usurious  interest,  if  viewed  in  the  true 
light,  the  distress  and  injury  it  produces  in  society,  is  a  great  crime 
against  the  public  good  ;  and  in  my  individual  opinion,  it  would 
have  been  better  if  the  statute  had  been  extensive  enough  to  de- 
stroy all  remedy  in  every  shape  where  there  was  the  least  tincture 
of  usury  in  any  part  of  a  contract.  But  such  has  not  been  ours 
nor  the  English  statute  upon  this  subject,  nor  the  decisions  upon 
them ;  and  as  the  statute  is,  if  a  man  who  has  a  legal  right  to  insist 
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Rutland,    qq  usury  and  defeat  the  creditor  of  his  whole  debt,  chooses  to 
18S5.       waive  this  advantage,  and  promises  to  pay  the  bona  fide  part  of 
Mc^iur*     ^Y^Q  demand,  we  think  such  a  promise  can  be  enforced  in  accord- 
wutiamt.     ance  with  the  principles  of  the  decisions  upon  this  subject. 

Judgment  of  county  court  reversed. 
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SAMUEL  S.  PHELPS,  I  4,^,^,  u^^a^^ 
JACOB  COLLAMER,     }  ^utstani  JuHiees. 

JOHN  MATTOCKS,      J 


<• 

(4 

41 

44 

If 

44 

it 

14 

,    W»*»»^^«^<^^^»^WWM- 


Abner  Hill  et  ah  vs.  Town  of  Sunderland.  Binnimoton, 

■183fi 
The  county  court  have  power  to  issue  an  execution  on  the  decree  of  road  com. *— 

missioners,  at  the  petition  of  a  majority  of  the  former  petitioners. 

Other  persona  signing  said  petition  is  immaterial,  and  their  names  may  be 
erased  by  order  of  court. 

In  such  case  the  execution  is  to  issue  for  the  money  to  be  paid  into  the  clerk 
of  the  court,  and  the  county  court  will  appoint  an  agent  to  expend  the  mo. 
ney  upon  the  road  or  bridge,  under  the  general  power  of  the  court. 

This  was  an  application  to  the  county  court  for  an  execution 
against  the  town  of  Sunderland.  The  road  commissioners,  on 
proper  application,  had,  in  1898,  laid  out  a  certain  road  in  Sun- 
derland, and  ordered  the  same  made  in  1829.  The  town  having 
neglected  to  make  it,  the  commissioners,  on  proper  application  and 
notice,  in  1831,  made  an  order  and  decree  that  said  town  pay  to 
the  clerk  of  the  road  comoiissioners*  three  hundred  and  twenty-five 
dollars  for  the  purpose  of  making  said  road,  and  that  an  extent 
issue  to  collect  the  same  with  costs  then  taxed.  This  decree  lay 
unexecuted  until  March,  1834,  when  this  application  was  made  in 
writing  to  the  county  court  that  an  execution  might  issue  to  col- 
lect said  amount  and  costs.  This  application  was  signed  by  a  ma- 
jority of  the  former  petitioners  to  the  road  commissioners,  but  not 
by  all.  It  was  also  signed  by  some  other  persons.  In  the  county 
court  application  was  made  to  erase  the  names  of  those  other  per- 
sons, which,  though  objected  to,  was  allowed  by  the  court ;  and 
said  court  also  allowed  this  petition  to  be  amended  by  inserting  an 
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BBmnNOTON,  averment  that  certain  of  the  former  petitioners  were  dead^  and  otb- 

18S5.  *     ers  removed  from  the  state.    The  county  court  ordered  execution 

Hill,  «ra^.     iQ  iggyg  against  Sunderland,  though  some  of  the  former  petitioners, 

Buoderlaod.   who  are  Still  living  in  the  county,  did  not  join  in  thb  application. 

'  To  which  proceedings  in  the  county  court  the  town  excepted,  and 

thereupon  the  cause  passed  to  this  court  for  revision. 

Sargent  for  the  town  of  Sunderland, — ^The  case  shows  a  peti- 
tion of  certain  persons  for  an  execution  against  the  defendant  town. 

The  petitioners  claim  to  be  the  persons  aggrieved  by  the  non- 
payment of  the  amount  of  an  extent  formerly  issued  by  the  road 
commissioners  and  not  executed. 

The  petition  is  doubtless  intended  to  come  under  the  statute  of 
1833. 

It  becomes  important,  then,  to  inquire  who  the  petitioners  are, 
and  what  claims  they  have,  beyond  any  other  class  of  citizens,  to 
call  for  the  defendant's  money. 

They  are  not  the  road  commissioners,  to  whose  clerk  the  money 
was  ordered  to  be  paid  by  the  extent. 

They  are  not  the  committee,  who  were  to  take  and  expend  the 
money  in  building  the  road. 

They  are  not  exclusively  the  persons  who  originally  petitioned 
the  road  commissioners  for  the  extent. 

Should  Jonas  Elliott  and  Joseph  Burton,  who  were  two  of  the 
petitioners  for  the  extent,  come  to  the  court  with  their  petition, 
associating  such  others  as  should  see  fit  to  join  them,  they  would 
come  with  the  same  claims,  and  upon  the  principle  with  the  pres- 
ent petitioners.  When  they  get  into  court,  so  many  as  dislike  liti- 
gation could  ask  leave  to  withdraw,  and  to  be  consistent,  the  county 
court  must  grant  the  request. 

This  would  be  a  convenient  mode  of  getting  out  of  a  lawsuit, 
when  it  begins  to  look  desperate. 

When  persons  have  assumed  the  character  of  plaintiff  in  a  judi- 
cial process,  and  thereby  brought  the  defendant  into  court,  we  sub- 
mit whether  the  court  can  exercise  the  power  of  permitting  them 
-  to  withdraw  at  pleasure.  Are  they  not  bound  to  stay  in  court  and 
await  the  event,  and  abide  the  effect  of  such  judgment  as  shall  be 
rendered  ?  Are  they  not  responsible  to  the  defendant  for  costs,  in 
case  it  shall  be  found  they  have  no  right  to  prosecute  ? 

If  the  court  can  permit  any  number  of  plaintifi  to  withdraw 
from  court,  upon  the  same  principle  they  may  let  out  the  whole. 
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AgaiD :  we  insist  that  the  goveroment,  if  any  one,  is  entitled  eo  BcNNwoToir, 
the  es^ecution,  for  it  is  for  the  benefit  of  the  citizens  of  the  state        im?'* 
at  large  that  the  money  was  appropriated.  iSMoT 

A  set  of  irresponsible  citizens  are  claiming  an  execution  to  en*>    SuaderUnd. 
foroe  a  large  amount  of  money  ijx)m  the  citizens  of  Sunderland. 

What  is  to  be  done  with  the  money  when  collected  ?  Certainly 
the  sheriff  roust  pay  it  to  any  one  of  the  petitioners  who  shall  de- 
mand it^  however  dishonest  or  insolvent  he  might  be ;  and  who 
shall  guarantee  that  the  money  will  not  be  squandered  ?  Who  shall 
appropriate  it  to  build  the  road  ?  The  committee  expired  with  the 
road  commissioners. 

The  case  is  doubtless  one  for  which  the  legislature  can  provide 
an  adequate  remedy ;  and  until  that  is  done,  it  is  believed  the  pro- 
ceediog  cannot  be  sustained. 

Smith  for  the  petitioners. — 1.  The  petition  was  properly 
amended. 

2.  It  b  not  necessary  that  all  should  have  joined  in  ^he  petition. 

3.  The  petitioners  are  entitled  to  execution. 

The  opinion  of  the  court  was  delivered  by 

C0LLAMEB9  J. — ^By  the  system  of  road  commissioners,  that 
board  were  vested  with  authority  to  decree  upon  a  town  a  sum 
with  costs  for  the  making  or  repairing  a  highway  or  bridge,  on  the 
application  of  petitioners,  and  issue  extent  therefor ;  which  it  ap* 
pears  was  done  against  Sunderland  in  1831.  In  November,  1831 , 
that  system  of  road  commissioners  was  repealed,  but  in  that  repealing 
act  it  was  provided  that  the  act  should  "not  be  construed  to  affect 
any  proceeding,  or  liabilities  already  commenced  or  incurred^'  un- 
der this  system.  This  repealing  act  took  effect  in  December, 
1831.  After  that  time  no  board  of  road  commissioners  existed,  to 
which  committees  of  appeal  could  make  report,  nor  clerk  of  the 
board,  to  issue  execution  or  extent  on  the  unexecuted  judgments 
or  decrees  of  the  board,  thus  preserved  in  force  by  the  repealing 
act.  In  November,  1832,  the  legislature  by  act  provided  that  the 
clerks  of  the  county  courts  should  be  clerks  of  the  board  of  road 
commissioners,  to  receive  reports,  complete  records  and  issue  ex- 
tents or  executions,  as  he  might  have  done  had  he  continued  in 
office.  Under  this  act  the  clerk  could  have  issued  execution  in 
this  case,  but  more  than  a  year  and  a  day  had  expired,  aqd  many 
such  cases  existed.  In  October,  1833,  there  was  further  provision 
that^n  ail  cases  of  an  orjder  or  decree  by  the  road  commissioners 
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Bbnnxnoton,  for  damages  or  costs^  or  for  a  sum  of  money  to  repair  or  make  a 
1635.  '  road  which  remained  unsatisfied,  the  person  or  persons  in  whose  fa- 
HUi,  el  ai.  vof  ^\^  judgment  or  decree  existed,  might  apply  by  petition  to  the 
Sunderland,  county  court  for  an  execution  for  said  amount  with  costs,  which 
said  court  were  authorized  to  issue.  By  these  acts,  this  business 
is  transferred  to  the  county  court  as  a  part  of  their  jurisdiction  of  a 
court  of  sessions.  When  a  court  or  other  body  is  invested  with  a 
power,  the  mode  of  exercising  it,  unless  specially  provided  for,  fol- 
lows as  a  necessary  incident.  The  orders  and  decrees  of  road 
commissioners  for  making  or  repairing  a  road  or  bridge,  or  decree- 
ing a  sum  of  money  for  such  a  purpose,  was  for  the  public  servicey 
and  had  not  the  statute  of  1833  regulated  the  mode  of  proceeding, 
the  course  would  have  been  by  information  from  the  government 
attorney  for  an  extent,  or  by  presentation  by  the  grand  jury ;  for 
wherever  there  is  a  public  duty  neglected,  there  must  be  a  corres- 
ponding jmi/tc  remedy.  But  the  statute  of  1833  has  so  far  regula- 
ted the  course  of  proceedings  in  this  case,  as  to  say  the  execution 
shall  issue  by  the  county  court  on  the  petition  of  ''the  person  or 
persons  in  whose  favor  the  judgment  or  decree  is  made."  This  b 
sufficiently  satisfied  by  the  petition  being  made  by  a  majority  of 
those  persons,  as  the  public  interests  must  not  fail  fix)ra  the  negli- 
gence or  obstinacy  of  an  individual.  That  other  persons  unneces- 
sarily affixed  their  names  to  this  petition,  was  entira  surplusage : — 
useless  there,  no  injury  was  done  by  their  erasure. 

Much  is  said  about  this  execution  requiring  the  money  to  be  paid 
to  these  applicants.  This  is  an  entire  misapprehension  of  the  sys- 
tem and  its  objects.  Had  the  clerk  of  the  road  commissioners  is- 
sued execution,  it  would  have  required  the  payment  of  the  money 
to  him,>4o  have  been  expended  on  the  road,  under  the  direction  of 
the  committee  of  the  commissioners.  The  derk  of  the  county 
court  is  now  the  substitute,  and  should  issue  execution  for  the  mon- 
ey to  be  paid  in  to  him ;  and  the  county  court,  as  the  court  of  ses- 
sions, to  whom  is  transferred  the  power  of  carrying  into  effect  the 
decrees  of  the  road  commissioners,  will,  in  pursuance  of  the  power 
of  the  commissioners,  and  in  pursuance  of  the  power  vested  in  them 
by  statute,  in  other  cases,  of  laying  out  money  assessed  on  towns, 
appoint  an  agent  or  committee  to  layout  this  money  on  this  road. 

The  judgment  is  affirmed,  but  execution  will  issue  from  this  court 
for  the  costs  of  this  court  only.  The  county  clerk  will  issue  exe- 
cution on  the  judgment  below. 
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'    State  vs.  Giles  Bacon.  BBNimioToif, 

Fehnuayf 

Every  material  fact  to  constitute  the  crime  must  be  alleged  in  an  indictment, " 

with  time  and  place. 

In  an  indictment  for  lalse  tokens  and  swindling,   the  procuring  the  goods  is  a 
material  fact,  and  if  not  alleged  with  time  and  place,  judgment  will  be  ar-  ' 

rested.  ^ 

This  was  BD  indictment  as  follows : 

The  grand  jurors  within  and  for  the  body  of  the  county  of 
Bennington,    now  here  in  court  duly  empannelled   and   sworn, 
upon  their  oath  present,  that  Giles  Bacon,  of  Sunderland,  in  the 
county  of  Bennington  aforesaid,  b'eing  an  evW  disposed  person,  and 
contriving  and  intending  by  fraudulent,  swindling  and   deceitful 
practices  to  obtain  and  procure  the  money,  goods  and  chattels  of 
Fowler  W.  Hoyt  and  Isaac  N.Janes  of  Manchester  aforesaid,  and 
to  defraud  the  said  Hoyt  and  Janes  of  the  same,  on  the  seventh 
day  of  January,  now  last  past,  at  Manchester  aforesaid,  with  force 
and  arms,  did  falsely  and  fraudulently  furnish  one  Joseph  Day  of 
Sunderland  aforesaid,  the  said  Joseph  Day  then  and  th^re  on  the 
day  and  year  last  aforesaid,  being  poor  and  insolvent,  and  wholly 
unworthy  of  trust  or  credit,  with  the  sum  of  five  dollars  in  current 
l^mk  bills,  and  did  then' and  there  counsel,  advise,  and  procure  the 
said  Joseph  Day,  by  means  of  paying  the  said  sum  of  five  dollars 
to  the  said  Hoyt  and  Janes,  and  by  falsely  and  fraudently  represent- 
ing himself  to  the  said  Hoyt  and  Janes  to  be  a  person  worthy  of 
trust  and  credit,  to  obtain  and  procure  for  the  use  and  benefit  of 
the  said  Giles  Bacon,  one  new  saddle  of  the  value  of  ten  dollars, 
and  the  said  Joseph  Day  then  and  there  in  pursuance  of  the  said 
counsel,  advice  and  procurement  of  the  said  Giles  Bacon,  by  false- 
ly and  fraudulently  representing  himself  to  the  said  Hoyt  and  Janes 
to  be  a  person  worthy  of  trust  and  credit,  and  by  paying  to  the 
said  Hoyt  and  Janes  the  said  sum  of  five  dollars  so  furnished  the 
said  Joseph  Day  by  the  said  Giles  Bacon  as  aforesaid,  and  by  ma- 
king and  delivering  to  the  said  Hoyt  and  Janes  his  the  said  Joseph 
Day's  promissory  note  for  the  further  sum  of  five  dollars,  which 
said  promiissory  note  he  the  said  Giles  Bacon  then  and  there  knew 
to  be  of  no  value,  he  the  said  Giles  Bacon  did  obtain  and  procure 
of  the  said  Hoyt  and  Janes  the  saddle  aforesaid,  of  the  value  afore- 
said.    And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  further 
present,  that  the  said  Giles  Bacon,  by  the  fraudulent  swindling  and 
deceitful  practices  aforesaid,  the  aforesaid  saddle  of  the  money, 
goods  and  chattels  of  the  said  Hoyt  and  Janes  did  fraudulently  and 
deceitfully  obtain  and  procure,  contrary  to  the  form  of  the  statute 
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BamnNOToif,  in  sucb  case  made  and  provided,  and  against  the  peace  and  dignity 

ips«^ of  the  State. 

s.aie  ^||(]  ii^Q  jurors  aforesaid,  upon  their  oath  aforesaid,   do  further 

Bri'  on.  present  that  the  said  Giles  Bacon,  being  an  evil  disposed  person, 
and  contriving  and  intending  by  fraudulent  swindling  and  deceitful 
practices,  to  obtain  and  procure  the  money,  goods  and  chattek  of 
Jesse  Lapham  and  Peleg  Nichols,  of  Danby,  in  the  county  of  Rut- 
land, and  Daniel  Curtis,  of  Dorset,  in  the  county  of  Bennington 
aforesaid,  and  to  defraud  the  said  Lapham,  Nichols  and  Curtis  of 
the  same,  on  the  16th  day  of  January,  now  last  past,  at  Dorset 
aforesaid,  with  force  and  arms,  did  falsely,  fraudulently  and  deceit- 
fully furnish  the  said  Joseph  Day,  the  said  Joseph  Day  then  and 
there  being  poor  and  insolvent,  and  wholly  unworthy  of  trust,  with 
the  sum  of  eleven  dollars  in  current  bank  bills,  and  did  then  and 
there  counsel,  advise  and  procure  the  said  Joseph  Day,  by  means 
of  paying  the  said  sum  of  eleven  dollars  to  the  said  Lapham  and 
Curtis  and  Nichols,  and  by  his  the  said  Giles  Bacon  fraudulently, 
falsely  and  deceitfully  representing  to  the  said  Lapham  and  Cur- 
tis and  Nichols,  that  the  said  Joseph  Day  was  worthy  of  trust  and 
credit,  to  obtain  and  procure  for  the  use  and  benefit  of  the  said 
Giles  Bacon,  one  cooking  stove  of  the  goods  and  chattels  of  the 
said  Lapham,  Curtis  and  Nichols,  and  of  the  value  of  twenty-four 
dollars,  and  the  said  Joseph  Day  then  and  there,  in  pursuance  of 
the  aforesaid  counsel,  advice  and  procurement  of  the  said  Giles  Ba- 
con, and  by  the  said  Giles  Bacon's  falsely,  fraudulently  and  deceit- 
fully representing  to  the*  said  Lapham,  Curtis  and  Nichols,  that 
the  said  Joseph  Day  was  a  person  worthy  of  trust  and  credit,  and 
by  his  the  said  Joseph  Day's  paying  to  the  said  Lapham,  Curtis 
and  Nichols  the  said  sum  of  eleven  dollars,  so  furnished  the  said 
-  Joseph  Day  by  the  said  Bacon  as  aforesaid,  and  by  makbg  and  de- 
livering his  the  said  Joseph  Day's  prombsory  note  to  the  said  Lap- 
ham, Curtis  and  Nichols,  for  the  sum  of  eleven  dollars  and  fifty 
cents,  which  said  promissory  note  he  the  said  Giles  then  and  there 
knew  to  be  of  no  value,  the  said  Giles  did  obtain  and  procure  of  the 
said  Lapham,  Curtis  and  Nichols  the  cooking  stove  aforesaid,  of 
the  value  aforesaid.  And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  present,  that  by  the  fraudulent,  swindling  and  deceit- 
ful practices  aforesaid,  the  aforesaid  cooking  stove  of  the  money, 
goods  and  chattels  of  the  said  Lapham,  Curtis  and  Nichols,  the 
said  Giles  Bacon  did  fraudulently  and  deceitfully  obtain  and  pro- 
cure, contrary  to  the  form  of  the  statute  in  such  case  tnade  and 
provided,  and  against  the  peace  and  dignity  of  the  state. 
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After  trial,  and  a  verdict  of  guilty,  there  was  a  motion  in  arrest  BuanMcnon, 
filed  for  the  insufficiency  of  the  indictment,  which  motion  was  over-       i3£7' 
ruled  by  the  county  court ;  to  which  exception  was  taken,  and  the       ^^^ 
cause  passed  to  this  court.  Bacon. 

Smith  and  Robinson  for  the  respondent. — ^The  indictment  is 
insufficient  upon  ibur  grounds. 

1.  There  is  no  allegation  in  the  indictment  that  the  respondent, 
at  the  several  times  he  furnished  Day  with  money,  knew  that  Day 
was  insolvent  or  unworthy  of  trust  or  credit.  The  allegation  in  the 
indictment,  that  the  resp(mdent  knew  that  Day's  note  was  of  no 
value,  ^is  not  equivalent  to  a  direct  and  positive  averment  that  he 
knew  Day  was  insolvent  and  unworthy  of  trust  and  credit*  A  note 
may  be  of  no  value  for  other  causes  than  the  insolvency  of  the  ma- 
ker, as  the  want  of  consideration  or  usury.  In  an  indictment,  the 
want  of  a  direct  allegation  of  any  thing  material  in  the  description 
of  the  substance,  nature  or  manner  of  the  crime,  cannot  be  suppli- 
ed by  any  btendmenc  or  implication  whatsoever. — 2  East.  30,  per 
Lawrence,  J.    2  Hawki  Ch.  25,  S.  60. 

2.  There  is  no  venue  to  some  of  the  material  allegations  in  the 
indictment.  Every  act,  material  to  constitute  the  offence  charged, 
must  be  alleged  to  have  been  done  at  some  place.  The  delivery 
of  the  note,  and  the  obtabing  of  the  property,  were  material  alle- 
gations, and  required  a  venue. — 1  John.  Rep.  71,  75.  People  vs. 
BenneUy  5  T.  R.  162. 

3.  The  indictment  contains  no  allegation  that  the  acts  were 
done  by  the  respondent  with  the  intent  to  defraud  these  persons  of 
their  property.  All  precedents  of  indictments  for  obtainbg  mon- 
ey by  false  pretences,  contain  an  allegation  of  the  intent  with  which 
the  acts  charged  were  done.-^  Wenth.  P.  C.  78.  3  T.  R.  98. 

Where  an  act  b  itself,  bdifferent  if  done  -with  a  particular  in- 
tent becomes  criminal,  then  the  intent  must  be  alleged  and  proved. 
3  Vt.  Rep.  110,  State  vs.  Lovett.  So  an  indictment  for  passbg 
counterfeit  money  must  contab  an  allegation  of  an  intention  to  pass 
knowing  the  same  to  be  counterfeit.^-2  Aik.  Rep.  89.  2  Chitty 
C.  L.  762,  768.     1.  do.  191. 

4.  The  truth  of  the  pretences  is  not  negatived  by  special  aver- 
ment.— King  vs.  Perrottf  2  Maul  and  Selwin,  379.  9  Wend. 
182.  American  Jurist,  No.  20,  370.  2  Chitty  C.  L.  762,  768, 
769.    2  Maul  and  Sel.  379. 

Staters  Attorney,  in  argument. — ^This  indictment,  in  form,  cor- 
responds with  approved  precedents. — 3  Chitty's  Crim  Law,  767- 
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BinwiwoTow,  9.    Ii  contains  all  the  necessary  averments  required  by  the  author^ 
183*.  *    ities. — 1  Chitty*s  Crim.  Law,  187. 

Bacon.        The  Opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^Tbis  indictment  is  founded  on  the  30th  section 
of  the  act  for  the  punishment  of  high  crimes.  '^  If  any  person  shall 
by  false  tokens,  messages,  letters,  or  by  other  fraudulent,  swindling 
or  deceitful  practices,  obtain  or  procure  from  any  person  any  mon- 
ey, goods  or  chattels."  .  This  much  resembles  the  English  statute, 
80  Geo.  IL 

.  Every  indictment  roust  contain  direct  allegations,  with  time  and 
place^  of  every  fact  necessary  to<;onstitute  the  offence.  To  bring 
thb  ofience  within  this  statute,  there  are  three  material  and  impor- 
tant features  to  be  dbtinctly  presented :  1st,  The  false  tokens, 
messages  or  letters  which  were  used,  stating  what  they  were — 
(Chitty,  999.)  2d,  A  direct  allegation  of  their  falsity.  It  is  not 
enough  to  state  generally  that  they  were  fake. — (Chitty,  999.) 
3i,  That  by  these  means  property  wa3  obtained ^  *  staung  where, 
what  property,  and  when  and  where  obtained. 

It  b  complained  that  this  indictment  is  defective  in  all  these  re- 
spects, and  moreover  does  not  allege  the  intent  of  the  respondent. 
It  is  doubtiiil  whether  this  is  necessary,  under  our  statute.  This 
is  unlike  the  statute  in  relation  to  having  counterfeit  bills  mih  in- 
tent to  utter  them,  as  there  the  intent  is  part  of  the  definition  of  the 
crime.  Our  statute,  on  which  this  indictment  is  founded,  says  no- 
thing about  intent ;  the  30th  Geo.  IL  makes  that  part  of  the  defi- 
nition of  the  offence.  Hence  such  an  allegation  might  be  necessa- 
ry in  England  and  not  here.  Without  now  inquiring  whether  this 
indictment  is  sufficient  in  relation  to  the  description  of  the  false  to- 
kens and  their  untruth,  be.  we  will  only  examine  it  in  relation  to 
the  last  requisition.  '  It  constitutes  the  gist  and  gravamen  of  the 
crime  that  the  money  or  goods  of  another  should  be  obtained  or 
procured  by  the  firaud  ;  and  it  must  appear  by  the  indictment  when 
and  where  they  were  procured.  Otherwise  it  is  impossible  to  say 
whether  the  court  has  jurisdiction  of  the  crime.  Now  this  indict- 
ment is  entirely  destitute  of  any  allegation  when  or  where  the  stove 
or  saddle  were  procured,  or  whether  it  was  ever  in  the  county  of 
Bennington.     It  shows  no  offence  in  the  state  or  county  where  the 

indictment  was  found. 

Judgment  arrested. 


r 
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Lyman  Way  vs.  James  Wakefield.  BInkinqtoii. 

February^ 


The  nilee  of  court,  as  to  the  time  of  pleadingi  are  matters  to  be  regarded  in  that 
court  only.    Their  enforcement  or  dispensation  cannot  be  assigned  for  error. 

A  Tariance  between  the  declaration  before  the  justice  and  the  new  declaration 
filed  in  the  county  court,  is  no  cause  of  abatement. 

Bvery  case  passing  to  the  supreme  court  on  exceptions,  Is  to  be  considered  as 
a  proceeding  in  error,  and  decided  on  inspeetion  of  the  reeordf  not  in  the  na- 
ture  of  a  motion  or  petition  for  new  trial.  Hence  the  questions  of  fadi  eon- 
not  be  reexamined,  whether  found  by  the  jury  or  the  coa¥t  on  an  issue  of 

fi^t. 

* 

When  a  count  in  general  a^ettmpsit  may  be  used. 

When  goods  are  purchased,  and  the  purchaser  reserves  to  himself  the  right  to 
pay  in  certain  property,  lumber,  produce,  dLC,  he  may  pay  within  the  time 
without  demand  or  designation,  and  if  not  paid,  the  creditor  may  sustain  an 
action  on  book  or  assumpsit  without  demand. 

This  was  an  action  of  assumpsit,  to  which  the  defendant  plead 
the  general  issue  with  notice,  with  plea  in  o£et,  and  issue  to  the 
court. 

The  plaintiff,  to  support  his  declaration,  claimed  for  the  sale  of  a 
double  harness^  sold  and  delivered  by  him  the  plaintiff  to  the  de- 
fendant, on  or  about  the  6th  October,  1831,  and  evidence  was  in- 
troduced by  plaintiff,  tending  to  show  that  he,  the  plaintiff,  sold 
such  harness  to  the  defendant  on  or  about  that  time. 

On  the  part  of  the  defendant,  it  was  claimed  that  the  said  har- 
ness was  paid  for  at  that  time,  or  soon  after,  by  an  order  drawn  by 
defendant  in  fiivor  of  the  plaintiff,  for  1426  feet  of  spruce  clapboards, 
on  William  Wyman,  jr.,  and  that  the  origioal  agreement  of  the 
plaintiff  was  to  take  hb  pay  for  said  harness  in  boards,  and  that  he 
accepted  the  said  order  therefor. 

The  only  evidence  in  the  case  was  the  testimony  of  £benezer  L. 
Way,  a  son  of  the  plaintiff,  who  testified  that  in  October,  1831, 
the  defendant  wanted  to  purchase  of  plaintiff  a  double  harness,  and 
pay  in  lumber ; — that  the  witness  was  directed  by  his  father  to  do 
as  he  thought  proper ; — that  he,  the  witness,  sold  the  harness  to 
the  defendant  for  the  sum  of  ten  dollars,  and  told  him  that  he  would 
take  lumber  in  pay ; — that  the  defendant  wanted  the  witness  to 
take  an  order  on  William  Wyman,  jr.  in  payment,  which  he  refu- 
sed to  do ; — ^that  defendant  was  going  to  the  west,  and  said  he 
would  pay  for  the  harness  when  he  came  back,  if  Wyman  did  not 
pay  the  same ; — that  defendant  left  an  order  with  witness  on  Wy- 
man for  1426  feet  of  clapboards,  and  requested  that  the  order 
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BnmnMTOM,  should  not  be  presented  to  Wyman  undl  after  June,  when  a  second 

1836.        payment  fell  due  from  Wyman  to  defendant,  and  if  Wyman  did 

^y       not  pay  it  he  would  pay  for  the  harness  when  he  came  back.   The 
WakefieU.    witness  further  testified,  that  he  presented  the  order  to  Wyman, 
who  said  he  should  not  pay  it,  and  the  first  dme  that  the  defend- 
ant came  back,  he  informed  him  that  Wyman  would  not  pay  it. — 
The  witness  presented  the  order  in  court. 

It  was  also  in  evidence  that  Wyman  left  the  state  last  spring  for 
Ohio.  No  other  evidence  was  introduced  on  either  side.  On 
this  evidence,  the  court  found  that  the  harness  was  sold  to  the  de- 
fendant for  the  sum  of  ten  dollars,  find  that  the  order  was  not  re- 
ceived in  payment,  but  received  for  the  accommodation  of  the  de- 
fendant— that  the  plaintiff  might  receive  the  clapboards  if  Wyman 
paid  for  them,  and  that  defendant  promised  to  pay  for  the  same. — 
Whereupon,  they  rendered  judgment  for  the  plaintiff,  to  which  the 
defendant  excepts,  and  the  cause  passed  to  the  supreme  court. 

Swift  for  the  defendant. — ^I.  It  is  claimed  and  contended  on 
the  part  of  the  defendant,  that  the  plaintiff's  suit  ought  to  have 
been  abated  on  the  ground  of  the  variance  between  the  writ  and 
declaration  below,  and  the  declaration  filed  before  the  county  court, 
and  that  the  court  ought  not  to  have  rejected  the  plea,  for  the  rea- 
son that  it  was  not  filed  within  the  time  prescribed  by  the  rules  of 
the  county  court  for  filing  dilatory  pleas.     Because, 

1st.  Such  plea  is  not  properly  a  dilatory  plea ;  and  it  is  consid- 
ered and  believed,  that  agreeably  to  the  policy  of  our  laws,  and  the 
course  of  judicial  proceedings  established  in  this  state,  such  excep- 
tions may  at  any  time,  or  in  any  stage  of  the  proceedings,  be  taken 
advantage  of,  even  after  judgment,  and  upon  writ  of  error. — Chit. 
PL  vol.  1,  pp.  438-9,  450.  Sw.  Dig.  vol.  1,  p.  606,  fcc.  3  Bl. 
Com.  307. 

2d.  The  time  fixed  by  said  rules  for  filing  dilatory  pleas,  is  the 
same  for  filing  new  declarations  in  appealed  cases. — See  rul^ 
2d  and  3d. 

3d.  The  variance  in  this  case  is  every  way  material,  more  espe- 
cially as  the  plaintifif's  counsel  refused  to  give  any  specification,  or 
bill  of  particulars  under  the  general  counts  in  his  declaration,  al- 
though regulariy  required  so  to  do  by  defendant's  counsel ;  and 
the  defendant  therefore  could  not  know  what  the  plaintiff  relied 
upon  to  recover,  or  be  prepared  for  trial,  under  the  declaration ; 
and  he  had  a  right,  and  actually  did,  in  consequence,  dismiss  his 
witnesses  attending — Esp.  N.  P.  249,  &c. 
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II.  The  testimony  adduced  in  this  case,  will  not  sustain  a  recov-  Bennington, 
ery  under  either  of  the  counts  b  plaintiff's'  declaration,  showing        i835?^* 
merely  a  contract  for  a  double  harness,  which  the  defendant  con-       ^y 
tends  b  not  included  under  the  head  of  either  goods ^  wares  or  mer-    Wakefield. 
chandizty  within  the  proper  technical  and  legal  import  and  signifi- 
cation of  those  terms,  and  the  strict  limited  sense  in  which  the  word 

^*  goods"  is  there  used — (the  count  for  which  is  the  only  one,  un- 
der which  It  could  with  any  propriety  or  pretence  be  embraced.)— 
Chit.  PI.  vol.  2,  p.  16,  fcc.  Esp.  N.  P.  270.  Star.  149.  Be- 
sides, 

III.  The  contract,  as  proved,  was  a  special  one,  and  required  a 
special  declaration ;  and  besides,  the  harness  was  to  be  paid  for  in 
specific  collateral  property,  and  not  in  money,  and'could  not  there- 
fore be  recovered  for  under  any  general  counts. — Chit.  PI.  vol.  1, 
p.  326,  333-4,  337,  33&-9,  340,  343.  Sw.  Dig.  vol.  1.  p.  574, 
684-5,  690,  695-6,  701,  704.  Esp.  N.  P.  249,  262,  266.  4 
East.  Rep.  147. 

IV.  The  testimony  goes  to  show,  that  the  plaintiff,  or  his  pre- 
tended agent,  received  an  order  on  Wyman  for  a  quantity  of  boards, 
sufficient  to  answer  the  contract,  although  the  witness  testified  that 
it  was  not  received  in  payment  for  the  harness ;  but  notwithstand- 
ing, it  b  very  evident  that  it  was  in  some  way  or  on  some  terms  re- 
ceived in  payment,  and  so  understood  between  the  parties  at  the 
time,  from  its  being  drawn  for  the  precise  amount,  &c. ;  and  we 
think  that  extraordinary  weight  and  reliance  ought  not  to  be  pla- 
ced upon  the  testimony  of  witness,  although  he  stated  that  he  act- 
ed merely  as  agent  for  his  father.  But  he  was  the  person  who 
solely  made  the  contract  with  the  defendant,  (whose  statement  in 
relation  thereto,  differs  very  materially  and  essentially  from  that  of 
witness,)  and  who  is  in  every  way,  except  by  legal  implication,  as 
much  interested  to  sustain  his  statements,  as  the  defendant,  and 
more  so  than  the  plaintiff  himself;  and  receiving  his  testimony 
without  allowance,  is  giving  to  the  plaintiff  a  great  advantage,  as 
the  defendant  is  not  permitted  to  substantiate  his  statements  by  his 
own  oath.  And  as  it  was  proved  that  Wyman  was  fully  responsi- 
ble at  the  time  when  the  order  was  drawn  and  presented,  and  had 
failed  whilst  it  rested  in  the  hands  of  the  plaintiff,  and  more  espe- 
cially as  it  was  proved  that  in  the  mean  time,  the  plaintiff  had  re- 

*  ceived  of  Wyman,  boards  of  like  description  as  specified  in  the  or- 
der, (and  as  Wyman  claims  to  the  amount  of  the  order,  which  he 
states,  that  by  agreement  he  had  both  accepted  and  paid,)  the  loss, 

if  any,  ought  to  fall  on  the  plaintiff,  (whose  has  been  the  laches,) 
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BEifNiNOTON,  and  the  defendaDt  ought  not  now  to  be  made  responsible.    It  makes 
18S5.  *     no  difference  in  a  legal  point  of  view,  as  suggested  by  plaintiff's 
^^y       counsel,  that  the  order  was  not  drawn  '^  for  vdue  received/'  &c. — 
WaiSfi«id,    Sw.  Dig.  420.    Esp.  N.  P.  134— do.  66. 

V.  It  is  also  contended  on  the  part  of  the  defendant,  that  as  it 
was  proved  that  the  order  passed  into  the  hands  of  the  plaintiff,  the 
implication  of  the  law  is  against  him,  and  he  ought  not  to  have  been 
permitted  to  have  shown,  by  parol  testimony ,  aoy  thing  variant  or 
contradictory  from  the  expression  upon  the  face  of  it ;  and  that  by 
so  receiving  said  order,  the  plaintiff  at  least  undertook  a  trust  for 
the  defendant,  which  he,  the  plaintiff,  ought  to  have  executed  at 
his  own  responsibility ;  especially  as  the  defendant  was  removed  to 
a  great  distance.  But, 
VL  By  the  terms  of  the  contract,  as  shown  in  evidence,  the 
'  harness  was  to  have  been  paid  for  in  lumber ;  and  as  there  was  no 
time  specified  for  the  payment,  nor  the  kind  of  lumber  agreed  up- 
on, except  as  expressed  in  the  order,  a  particular  request  and  de- 
mand of  the  particular  lumber  by  the  plaintiff,  and  a  refusal  or  neg- 
lect beyond  a  reasonable  tifoe  thereafter  of  payment  by  the  defen- 
dant, was  necessary  to  be  shown,  to  entitle  the  plaintiff  to  a  suit 
and  recovery  therefor;  and  as  in  the  present  case  no  such  request 
or  demand  has  been  shown  or  pretended,  and  not  even  the  notice 
of  non-payment  of  the  order  by  Wyman,  prior  to  the  suit,  to  au- 
thorize the  plaintiff  to  sustain  a  recovery  thereupon,  would  effectu- 
ally amount  to  an  authority  to  any  one,  at  his  pleasure,  to  convert 
a  demand  payable  in  specific  collateral  articles,  into  a  cash  demand, 
and  to  superadd  moreover,  to  the  other  sacrifice,  a  bill  of  cost  to  be 
paid  as  a  further  forfeiture. — Sw.  Dig.  vol.^  1,  p.  69T-d-9.  Chit. 
PI.  vol.  1,  p.  322,  324.  Esp.  N.  P.  249^  250,  25K  Big.  Dig. 
749,  A.  5.     1  Sw.  Sys.  404.     1  Selw.  N.  P.  172-3-6-7. 

VII.  Rules  of  law  are  and  ought  to  be  established  upon  the  ba- 
sis or  principles  of  justice ;  and  the  above,  and  all  other  rules,  ought 
so  to  be  construed  as  to  subserve  that  purpose,  &z;c. 

Sargent  for  the  plaintiff. — ^The  question  in  this  case  seems  to 
be  more  a  question  of  fact  than  law ;  that  is,  whether  from  the  ev- 
idence, the  court  found  the  facts  correctly. 

It  was  claimed  by  defendant,  that  an  order  was  received  by 
plaintiff,  as  payment  for  the  property  sold  ;  and  on  this  fact,  the 
issue  seems  to  have  been  tried. 

How  could  the  court  have  found  the  &ct  of  payment,  when  no 
testimony  was  introduced  by  defendant  to  establish  it  ?   And  the 
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single  witness  inquired  of^  denies  it.    The  testimony,  as  detailed  BENKmoToir, 
in  the  case,  presents  it  in  no  different  light ;  but  shows  a  refusal  to        183^' 
receive  the  order  as  payment,  but  merely  to  apply  the  avails  as       ^*y 
payment  in  case  the  order  was  duly  accepted  and  paid  by  Wyman.    Wakefield. 

The  defendant  took  it  upon  himself  to  direct  when  and  how  the 
order  should  be  presented  to  Wyman,  which  the  witness  undertook 
to  do,  as  the  friend  of,  and  for  the  accommodation  of  the  defend- 
ant.— 2  Vt.  Rep.  Ooodrich  vs.  Barney. 

The  opinion' of  the  court  was  delivered  by 
CoLLAMER,  J. — ^Much  is  Said  by  the  defendant's  counsel  in  re- 
lation to  a  plea  in' abatement,  which  he  says  was  put  in  at  the  coun- 
ty court,  and  being  out  of  time  by  the  rules  of  that  court,  was  dis- 
regarded ;  the  ground  of  which  plea  in  abatement  was  a  variance 
between  the  writ  before  the  justice,  and  the  declaration  which  was 
filed  m  the  county  court,  to  which  the  cause  went  by  appeal.  This 
part  of  the  case  doed  not  appear  by  the  exceptions,  nor  properly 
could  it,  as  the  construction  and  execution  of  the  rules  of  practice 
must  be  exclusively  within  the  power  of  the  court  which  makes 
them  ;  and  a  court  of  error  can  take  no  judicial  cognizance  thereof. 
It  is  fiirther  to  be  remarked,  that  the  ground  stated  by  the  defen- 
dant's counsel  as  the  foundation  of  his  plea  in  abatement  at  the 
county  court,  was  entirely  untenable.  In  England,  there  is,  strict- 
ly speaking,  no  cause  before  the  court  until  a  declaration  b  filed, 
md  a  variance  between  that  and  the  previous  process  would  be  at 
least  seasonable  for  a  plea  in  abatement,  which  must  be  Jirsl  insist* 
ed  on,  before  continuance.  On  an  appeal  from  a  justice  to  the 
county  court,  there  has  been  a  declaration,  an  imparlance,  a  judg-  • 
menc,  and  it  is  too  late  for  a  plea  in  abatement.  The  filing  a  new 
declaration  in  the  county  court  is  mere  matter  in  amendment^  al- 
lowed by  a  standing  rule  for  the  purpose  of  putting  the  matter  into 
legal  and  technical  forid,  required  to  avoid  error  in  that  court,  bnt 
not  required  before  a  justice  of  the  peace.  If  the  new  declaration 
is  variant,  and  presenting  new  matter,  the  defendant  should  object 
to  its  being  received ;  but  if  rejected,  the  plaintiff  would  not  be  out 
of  court,  or  subject  to  abatement  of  his  suit.  He  might  still  pro- 
ceed on  the  former  declaration. — Barber  vs.  Ripley  et  ah  I  Aik. 
Rep.  80. 

The  defendant's  counsel  has  indulged  in  much  latitude  of  remark 
on  the  weight  of  the  testimony  and  other  matter  not  appearing  in 
the  bill  of  exceptions,  and  on  the  merits  of  the  question  of  fact 
which  was  tried  below ;  nor  is  this  a  solitary  case  where  counsel 
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BsHinifaTON,  take  such  a  course.     It  should  at  all  tiroes  be  remembered,  thai  as 
1836.  *     to  all  cases  which  come  to  this  court,  on  excepdons,  they  are  to  be 
^>y        viewed  as  strictly  matters  in  error^  the  statute  having  merely  sub- 
Wakefieid.    stitutod  the  courso  of  passing  them  on  motion  to  this  court  in  the 
place  of  a  writ  of  error.     Such  cases  cannot  be  treated  as  motions 
or  petitions  for  new  trials,  nor  calling  for  the  exercise  of  judicial 
discretion,  like  the  proceedings  on  the  return  of  a  postea  in  Eng- 
land.    We  cannot  revise  the  questions  of  fact  which  were  settled 
below,  whether  it  was  done  by  the  jury  or  by  the  court,  by  the 
consent  of  parties ;  and  this  case  must  be  treated,  in  this  respect, 
like  all  others,  and  we  must  receive  it  as  a  fact  found  that  the  order 
was  not  received  in  payment y  but  taken  by  the  witness  as  the  agent 
of  the  defendant  for  his  accommodation. 

It  is  insisted  that  the  plaintiff  cannot  recover  on  the  count  for 
goods  sold  and  delivered,  on  the  ground  that  a  harness  does  not 
come  within  the  words  ^' goods,  wares  and  merchandize." 

At  common  law,  bona  et  catella  included  all  personal  property ; 
and  in  a  declaration,  copied  from  common  law  forms,  money,  goods 
and  chattels  will  include  all  personal  property ;  and  in  declarations, 
words  cannot  have  one  sense  here,  and  another  in  England.  Stress 
is  laid  on  the  sense  in  which  the  court  has  decided  these  words  are 
used  in  a  certain  statute,  fixing  the  place  where  certain  actions  are  to 
be  brought.  In  that  case  the  court  very  properly  decided  the  words 
bad  there  a  local  meaning ;  as  we  should  say,  the  word  stocJc^  in  a 
contract  among  our  farmers,  had  a  di&rent  meaning  than  at  Lloyd's, 
or  the  London  Exchange. 

It  is  next  insisted,  that  as  there  was  a  special  or  express  contract 
in  relation  to  the  mode  of  payment  for  this  harness,  the  plaintiff 
cannot  recover  on  the  general  counts  in  his  declaration.  There  has 
formerly  been  much  controversy  and  contradictory  decision  on  this 
subject ;  but  as  the  law  is  now  understood,  the  general  counts  are 
more  extensively  used  than  formerly,  both  in  England  and  this 
country.  It  was  formerly  considered,  that  wherever  there  was  an 
express  or  special  promise,  all  implied  assumpsits  were  merged  and 
superseded,  and  could  n^ver  after  be  resorted  to.  Such  is  not  now 
the  doctrine.  Whenever  there  are  goods  sold,  work  done,  or  mon- 
ey passed,  whatever  stipulations  may  have  been  made  about  the 
price,  or  mode,  or  time  of  payment,  if  the  terms  have  transpired  so 
that  money  has  become  diie,  the  general  count  may  be  sustained. 
But  if  the  contract  be  executory  and  subsisting,  and  the  action  be 
for  the  breach,  for  the  recovery  of  damages,  then  the  count  must  be 
special.     This  becomes  of  much  practical  importance  here  in  rela- 
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tion  to  the  action  on  book,  which  will  lie  where  the  general  counts  BBmcmoTONp 
for  work  done  or  goods  sold  can  be  sustained.  It  is  frequently  ob-  \m7* 
jected  that  an  article  cannot  be  charged  in  book,  and  recovery  be  ^^J 
had  therefor  in  book,  because  there  is  a  particular  contract  in  rela-  Wak«rieUi, 
tion  thereto.  It  is  to  be  settled  by  the  above  rule.  For  instance, 
if  A3^^^^^  ^^  make  B  a  plough,  for  which  B  perhaps  advances 
part,  and  agrees  to  pay  the  balance  in  grain  the  next  winter :  If 
the  plough  is  made  and  delivered,  it  is  proper  to  charge  it  in  book, 
and  if  the  grain  is  not  paid  when  due,  A  may  sustain  assumpsit,  as 
for  goods  sold,  or  an  action  on  book.  But  if  the  plough  is  not  made, 
and  B  sues  to  recover  damages  for  the  breach  of  the  contract,  he 
must  declare  specially,  and  cannot  recover  in  general  assumpsit,  or 
on  book.  It  is  on  this  principle,  that  a  man  holding  a  note  for 
money,  payable  to  himself,  may,  after  the  pay-day  has  expired, 
maintain  a  general  count  as  for  money.  In  this  case,  it  appears 
the  plaintiff  "  sold  the  defendant  the  harness  for  ten  dollars,  and 
told  him  he  would  taJce  lumber  in  pay  J*  Most  obviously  by  the 
above  rule,  th'is  was  proper  cause  for  a  count  in  general  assumpsit, 
or  on  book,  if  the  time  of  payment  had  passed ;  and  this  brings  us 
to  the  main  question  in  the  case.  Had  the  time  of  payment  pass- 
ed, was  the  money  due  ? 

It  is  insisted  that  the  lumber  should  6rst  have  been  demanded  by 
the  plaintiff,  before  suit.  This  was  not  a  contract  for  any  specific 
quantity  of  lumber  at  any  particular  time  or  place  or  on  demand. 
Indeed  the  defendant  never  undertook  to  pay  lumber.  It  was  a 
mere  reservation  of  a  privilege  to  the  defendant  as  to  the  mode  of 
payment,  which  he  might  avail  himself  of  or  not,  as  he  pleased ; 
but  could  not  be  compelled  by  the  plaintiff.  Transactions  of  this 
character,  to  a  very  great  extent,  exist  in  this  community.  Our 
traders  and  mechanics  are  extensively  in  the  practice  of  dealing  out 
property  on  credit  and  charging  it  on  book  under  an  agreement  to 
receive  produce  in  payment.  Now  in  such  case,  it  is  well  under- 
stood such  debtor  may,  in  its  season,  deliver  on  such  debt  any  such 
produce  as  is  usually  received  and  marketed,  to  wit,  pork,  butter, 
cheese,  grain,  wool,  &c.,  without  the  same  having  been  designa- 
ted or, demanded  by  the  creditor;  and,  by  reciprocity,  the  creditor 
may,  after  reasonable  time  after  the  season  for  paying  produce  has 
passed,  sue  and  collect  his  debt  without  designacing  or  demanding 
produce.  The  debtor,  by  delay,  has  waived  his  privilege.  In  this 
case,  the  defendant,  in  a  reasonable  time,  might  have  delivered  to 
the  plaintiff  in  payment,  marketable  lumber,  without  any  demand 
or  designation  as  to  kind,  by  the  plaintiff.   But  from  October,  1831, 
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BBiwDfoToii,  to  1834y  he  delayed  makiog  payment.    Tbb  was  a  waiver  of  bis 

1835.       privilege,  - 

Way  But  even  if  it  were  true  that  in  this  case  the  defendant  was  en- 

Waktfieid.  titled  to  a  demand  in  the  first  instance^  it  is  now  waived.  He  pro- 
ceeded to  make  his  own  provision  for  paying  the  lumber  by  an  or- 
der. Had  that  produced  the  pay,  all  would  have  been  well ;  but 
it  failed,  and  be  made  no  other  provision.  Whenever  a  debtor 
prot>eeds  to  do  a  thing  which  he  was  only  bound  to  do  on  notice  or 
demand,  he  can  never  afterwards  say  he  had  not  notice  or  demand. 
He  waives  the  demand,  or  conclusively  acknowledges  it.  The  de- 
fendant, by  making  the  provision  by  order  for  the  payment  of  the 
lumber,  acknowledges  the  same  to  have  been  designated  and  de- 
manded. That  failing  to  produce  the  pay,  and  he  making  no  oth- 
er provision,  it  is  now  too  late  to  deny  the  demand. 

Judgment  affirmed. 


BENNiNOToif  ^    ^^^^  ^*  I^^^'*^*'^  •''•  HosEA  Williams  &  Son. 

Ftbnusry^ 
1886.        When  a  debtor. procures  a  penonto  porohase  a  note  againat  him,  under  a  con- 

tract  to  pay  a  specified  supi,  and  after  the  purchase,  wholly  denies  the  agree. 

ment,  and  refuses  to  pay  the  same,  or  carry  the  agreement  into  effect,  he 

cannot  set  up  this  agreement  in  defence  to  an  action  brought  by  the  purehas. 

er,  as  endorsee  of  the  payee  of  the  note. 

This  was  an  action  on  a  promissory  note,  made  by  the  defend- 
ant, and  endorsed  by  Charter  &  Webb  to  the  plaintiff,  and  came 
up  upon  the  following  bill  of  exceptions : 

This  cause  was  tried  before  the  jury  upon  the  special  count  in 
the  declaration. — ^Plea,  general  issue.  The  plaintiff  waived  the 
common  count. 

The  plaintiff  produced  and  read  Co  the  jury  the  note  described 
in  his  declaration,  endorsed  by  Charter  Sz;  Webb  to  him.  The  ex- 
ecution of  said  note  by  the  defendants  was  admitted. 

Humphrey  Richardson,  jr.  testified,  that  the  names,  Charter  & 
Webb,  written  on  the  back  of  said  note,  was  the  band-writing  of 
Charter,  one  of  said  firm  of  Charter  &  Webb,  to  whom  said  note 
was  payable. 

Albert  R.  Raymond  testified,  that  in  the  fall  of  1829,  the  plain- 
tiff (who  then  resided  at  Bennington,  being  at  Manchester,  where 
said  Albert  resided,)  left  the  note  with  him,  with  directions  to  call 
on  the  defendants  for  a  confession  on  said  note,  and  soon  after  the 
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witness  caUed  on  the  defendants^  computed  the  interest  on  the  notej  BBmcniaToN. 
and  requested  them  to  give  a  judgment  on  it.    The  defendants  re-       isss. 
plied,  they  would  see  the  plaintiff,  as  they  were  going  to  Benning-    Raymond 
too,  and  would  confess  judgment  on  the  note,  or*settle  it  in  some  WiUiams  «t  8oa 
other  way. 

The  defendants,  to  support  the  issue  on  their  part,  called  Mosley 
Hall,  who  testified,  that  in  the  fall  of  1829,  at  the  request  of  de- 
fendants, he  went  to  Bennington  to  see  plamtiffin  reference  to  the 
note ; — ^that  he  stated  to  the  plaintiff  the  defendants  claimed  he 
was  requested  by  them  to  procure  the  said  note  of  Charter  & 
Webb,  under  an  agreement  that  he  was  to  have  the  money*advan- 
ced  with  interest,  and  a  reasonable  sum  for  his  trouble ; — and  that 
the  plaintiff  denied  this,  and  replies  he  was  to  have  fifty  cents  on 
the  dollar  for  all  notes  taken  up  for  the  defendants  in  New- York ; 
and  that  it  was  so  understood  and  agreed  between  himself  and  the 
defendants,  before  he  took  said  note  of  Charter  S&  Webb ;  and  that 
said  note  of  Charter  &  Webb  was  purchased  under  an  express 
agreement  that  he  was  to  have  fifty  cents  on  the  dollar.  Hall  fur- 
ther testified,  that  in  the  fall  of  1830,  he  was  present  at  a  conver- 
sation between  the  plaintiff  and  the  said  Hosea ; — the  said  Hosea 
claimed  and  stated  to  said  plaintiff,  that  said  note  was  taken  up  for 
his  benefit,  and  under  an  agreement  that  the  said  plaintiff  was  to 
be  repaid  the  money  advanced  and  interest,  with  a  reasonable  sum 
for  his  trouble ; — that  the  plaintiff  said  it  was  not  so,  and  replied 
he  was  to  have  fifty  cents  on  the  dollar ; — that  said  Hosea  offered 
to  pay  the  plaintiff  the  amount  advanced  by  him  for  the  note  and 
interest,  and  a  reasonable  compensation  for  his  trouble ;  and  to  this 
the  plaintiff  replied,  he  should  not  give  up  said  note  unless  the  said 
Hosea  paid  fifty  cents  on  the  dollar.  The  witness  further  testified, 
that  the  defendant,  H.  Williams,  bad  told  him,  that  be  requested 
Judge  Hodges  to  buy  the  note  for  him.  I  did  not  know,  when 
Hodges  went  to  New- York,  that  Raymond  bad  purchased  the  note. 

Plyn  A.  Williams  testified,  that  in  1831,  he  stated  to  (he  plain- 
tiff, the  defendants  claimed  he  was  to  recover  for  getting  said  note 
of  Charter  k,  Webb  the  money  by  him  advanced,  with  interest, 
and  pay  for  his  trouble ;  and  that  the  plaintiff  replied,  it  was  agreed 
between  the  plaintiff  and  the  said  Hosea,  previous  to  the  time  when 
he  took  up  said  note,  he  was  to  have  fifty  cents  on  the  dollar  for 
all  notes  purchased  by  him  for  the  defendants  in  New- York ;  and 
that  he  was  entitled  to  that  amount  on  the  Charter  &  Webb  note. 
And  further,  that  the  said  Hosea  Willfams  failed  in  the  fall  of  18S5, 
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BsNivmoTON,  aQ(j  that  his/atber  has  denied  the  agreement  to  pay  fifty  cents  on 
I8SS.  '  the  dollar,  and  has  refused  to  pay  the  same.  Further,  that  Cbar- 
Raymond  jg^  ^  Vfehh  failed  in  the  fall  of  185» ;— that  in  the  following  win- 
wauami  &  Son  ter,  Webb  left  New- York ;  and  that  in  February,  1826,  the  wit- 
ness received  a  letter  from  Webb,  stating  he  and  the  said  Charter 
bad  dissolved  their  connexion  in  business. 

Norris  Dodge  testified,  that  he  was  acquainted  with  the  firm  of 
Charter  &  Webb — ^had  transacted  business  with  them.  Charter  & 
Wehh  both  are  relatives  of  the  witness.  The  said  Charter  &  Webb 
failed  in  the  fall  of  1825,  and  have  not  been  in  business  since ;  and 
said  Charter  inquired  of  witness  as  to  the  probability  of  defendants' 
paying  said  note ;  and  the  witness  informed  him,  the  defendants 
had  failed ;  and  the  said  Charter  replied,  he  knew  it,  and  did  not 
consider  said  note  of  much  value. 

Henry  Hodges  testified,  that  he  was  acquainted  with  the  firm  of 
Charter  &  Webb,  while  in  business — was  in  New- York  in  the 
spring  of  1826,  and  said  Charter  &:  Webb  were  not  then  doing  bu- 
siness ;  and  that  he  saw  Charter  there  at  the  counting-room  of 
Charter  &  Webb; — that  in  January,  1826,  received  a  letter  from 
Charter  &  Webb,  proposing  to  take  fifty  cents  on  the  dollar  on  the 
note,  if  it  would  be  done  soon. 

Whereupon,  the  court  decided,  that  as  none  of  the  facts  testified 
to  were  denied  by  either  party,  on  this  testimony  the  plaintiff  was 
entitled  by  law  to  a  verdict,  and  they  should  so  charge  the  jury ; — 
that  there  was  no  evidence  tending  to  prove  that  the  plaintiff  pur- 
chased the  note  on  tbe  consideration  that  the  defendants  were  to 
pay  him  a  reasonable  compensation  for  his  trouble,  and  what  he 
paid ;  as  tbe  only  evidence  to  this  effect  was  the  declaration  of  the 
defendants,  which  was  denied  by  the  plaintiff; — that  if  tbe  jury 
should  believe,  from  the  testimcftay,  that  the  plaintiff  agreed  to  pur- 
chase the  note  for  the  defendants,  and  was  to  have  fiftv  cents  on  the 
dollar,  yet  as  the  defendants  had  refused  to  comply  'with  that  agree- 
ment and  pay  the  fifty  cents,  denying  that  there  was  such  an  agree- 
ment, and  claiming  a  different  one,  the  plaintiff,  as  endorsee,  was 
entitled  to  recover  the  amount  of  the  note  and  interest. 

The  court  further  decided,  that  there  was  no  evidence  of  the 
dissolution  of  the  partnership  between  Charter  Sc  Webb,  before 
the  note  was  endorsed  to  the  plaintiff,  by  which  the  jury  could  in- 
fer that  Charter  had  no  right  to  endorse  the  note. 

A  verdict  was  taken  for  the  plaintiff. 

Exceptions  taken  by  defendants. 
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I 

Mr,  Bennety  for  defendants, — I.    The  evidence  shows  that  Bennikotom, 
Raymond  bought  the  note  in  question  under  an  express  agreement^       'iss^' 
previously  made  with  the  defendants,  that  they  should  pay  him  one     ^ymond 
moiety  of  the  same,  or  fifty  cents  on  the  dollar.  Williams  &Sun 

II.  The  court  charged  the  jury,  that  though  they  should  find 
this  agreement  proved,  yet  the  plaintiff  could  maintain  an  action  as 
endorsee  of  the  note ;  and  inasmuch  as  defendants  had  denied  this 
agreement,  and  claimed  a  different  one  to  have  been  made,  the 
plaintiff  was  entitled  to  recover  of  the  defendants  the  full  amount 
of  the  note,  and  interest. 

This  charge,  we  think,  ought  not  to  be  sustained,  for  the  follow- 
ing reasons : 

1.  A  note  once  discharged  and  paid,  \^  functus  oficio,  and  can- 
not, after  that,  be  negotiated. — 3  Mass.  R.  557,  Blake  vs.  SewelL 
5  Mass.  R.  512,  Baker  vs.  Wkeaton.  8  Mass.  R.  466,  Boylston 
vs.  Green. 

2.  Under  this  agreement,  Raymond  was  purchasing  this  note 
for  the  benefit  of  the  defendants,  at  least  for  one  moiety  of  the  note, 
and  as  their  agent. 

3.  Th6  agreement,  as  disclosed  by  Raymond,  was  a  valid  one 
in  the  law,  and  had  the  action  been  predicated  on  it,  it  would  have 
given  a  just  verdict  of  damages. 

4.  It  is  difficult  for  me  to  perceive  how  the  defendants'  denying 
the  special  agreement  claimed  by  the  plaintiff,  and  insisting  upon  a 
different  one,  and  declining  to  pay  according  to  the  special  agree* 
menty  as  insisted  upon  by  die  plaintiff,  can  have  a  retroactive  ope- 
ration,  and  resuscitate  paper  that  was  before  that  functus  officio, 
and  give  effect  to  an  endorsement  which  before  that  time  was  a 
nullity. 

5.  If  Raymond  and  Williams  did  not  think  alike  as  to  tlie  terms 
of  the  special  agreement y  (both  claiming  one  to  have  been  made,) 
Raymond  should  have  brought  his  action  so  as  to  have  tried  the 
right  of  the  parties  under  the  special  agreement. 

6.  Raymond  is  guilty  of  fraud  in  procuring  the  note  to  be  en- 
dorsed by  Charter  b  Webb,  and  thus  attempting  to  enforce  the  col- 
lection of  the  whole  note  of  the  defendants. 

Though  Williams  &  Son  may  have  received  of  Charter  &  Webb 
the  full  consideration  of  the  note,  yet  this  is  no  reason  why  Ray- 
mond should  receive  a  compensation  to  twice  the  amount  of  his 
agreement,  and  in  direct  contravention  of  the  same. 

30 
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Bbnninotoh,      It  seeoos  firom  the  case,  that  Williams  &  Son  failed  in  the  M  of 

18S5.  '     ISSS,  and  that  Charter  &.Webb  considered  the  note  of  little  value. 

"Raymond        7^   fhe  charge  of  the  court  violates  the  rule  of  damages  as 

wuiiains&  Son  claimed  by  the  special  agreement^  does  injustice  to  my  client,  and 

introduces  the  cheering  doctrine  of  giving  two  for  one;  whereby  the 

plaintiff  obtains  twice  as  much  as  he  pretends  to  have  a  right  to 

claim. 

III.  The  court  also  decided  that  there  was  no  evidence  of  the 
dissolution  of  the  partnership  of  Charter  &  Webb,  before  the  en- 
dorsement of  the  note  to  the  plaintiff. 

1.  There  was  evidence  to  show  that  Charter  ta  Webb  failed  in 
the  fall  of  1825,  and  have  not  been  in  business  since  that  time ; — 
that  in  the  winter  following,  Webb  left  New- York ;  and  in  Febru- 
ary, 1826,  wrote  to  one  of  the  witnesses,  stating  among  other  things, 
that  he  and  Charter  had  dissolved,  be. 

The  failure  of  a  firm,  and  a  consequent  discontinuance  of  busi- 
ness, is  ipso  facto  a  dissolution. — 3  Kent's  Com.  27,  last  ed. 

The  acts  and  declarations  of  Charter  &  Webb,  or  either  of  them, 
while  the  note  was  in  their  hands,  and  before  it  was  endorsed,  are 
evidence  against  the  endorsee. 

The  plaintiff  offered  no  evidence  to  show  at  what  time  the  note 
was  endorsed,  and  it  was  incumbent  upon  him  to  show  that  it  was 
previous  to  the  dissolution. 

Again,  it  seems  that  in  Ji»aary,  1826,  Charter  &  Webb  had  the 
note  in  thdr  possession,  and  were  then  proposing  to  negotiate  a 
sale ;  and  this  was  subsequent  to  the  failure  of  Charter  &  Webb. 

Mr,  Lham  for  plaintiff . — ^The  charge  of  the  court  was  correct, 
''  that  there  was  no  evidence  tending  to  prove  that  the  plaintiff  pur- 
chased this  note,  on  the  consideration  that  the  defendants  were  to 
pay  a  reasonable  compensation  for  his  trouble  and  what  he  paid." 
Neither  was  there  any  evidence  tending  to  prove  a  contract,  that 
the  plaintiff  was  to  receive  fifty  cents  on  the  dollar :  In  each  case, 
there  was  the  declarations  of  one  of  the  parties ;  but  in  every  in- 
stance, they  were  denied  by  the  other. 

The  facts  disclosed  by  the  testimony  of  A.  R.  Raymond,  are  b- 
consistent  with  such  an  an*angement ; — ^that  in  the  fall  of  1829,  this 
note  was  presented  to  the  defendants,  interest  computed,  and  a 
promise  on  their  part  "  to  give  a  judgment  on  the  note,  or  settle  it 
in  some  other  way."  This  is  a  recognition  of  the  right  of  the  plain- 
tiff, as  endorsee,  to  recover  the  amount  of  the  note. 

If  there  was  such  an  agreement  that  Ije  was  to  receive  50  cents 
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on  the  doUar,  the  defendants|[are  estopped  to  claim  the  benefit  of  ^^|^^^> 
it,  as  they  have  refused  to  comply  with  it,  denying  its  existence,        issa. 
and  claiming  a  different  one. — 2  Maul  and  Selwin,  120,  Cranley    ^^y^^ 

vs.  HiUary.  WUIiMnt  &  Son 

f  Such  an  agreement  to  purchase  and  compound  with  the  defend- 
ants, is  [without  consideration  and  void. — 2  H.  Blac.  317,  Lynn 
vs.  Bruce.    3  Vt.  R.  334,  Seek  vs.  Spenctr. 

There  was*no  evidence  to  show  that  this  note  was  endorsed  to 
the  plaintiff  after  the  dissolution  of  the  firm  of  Charter  &  Webb,  or 
to  show  any  of  those  facts  necessary  to  constitute  such  defence,  to 
wit,  dissolution  ef  the  firm,  notice  of  such  dissolution,  personally  to 
the  former  correspondents,  and  publication  to  those  who  were  not 
their  correspondents,  and  the  endorsement  subsequent  to  such  dis- 
solution and  notice.—!  Wheat.  Sel.  230.  3  Day  Rep.  353,  Mow- 
all  vs.  Howland.     1  Esp.  N.  P.  C.  371,  Godfrey  vs.  Trumbull. 

In  Wheat.  Sel.  p.  266,  it  is  said  that  if  a  bill  is  drawn  payable 
to  A  and  B,'^who  are  not  partners,  if  the  bill  be  endorsed  by  A,  in 
the  name  of  himself  and  B,  and  this  bill  be  afterwards  accepted  by 
the  drawee,  it  is  not  competent  for  him  to  object  to  the  regularity 
of  this  endorsement.  So  in  this  case ;  the  promise,  as  testified  to 
by  Raymond,  would  amount  to  an  acceptance  of  a  bill ;  and  being 
made  after  the  endorsement,  will  equally  preclude  the  defendants 
fiom  objecting  to  the  regularity  of  this  endorsement. — 1  Camp. 
Rep.  83,  J<mes  et  al  vs.  Radford,  (note.) — Jb.  82,  Porthouse  vs. 
Parker  et  al. — lb.  485,  Coteg  vs.  Davis. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — The  endorsement  of  the  note  in  this  case, 
was  undoubtedly  prima  facie  evidence  of  the  title  of  the  plaintiff. 
There  was  no  evidence  that  the  firm  of  Charter  &  Webb  was  ac- 
tually dissolved.  They  may  have  stopped  business  so  far  as  it  re- 
spects selling  goods,  and  the  partnership  have  continued  as  to  all 
the  debts  due  to,  or  from  the  firm.  It  appears  that  after  they  had 
stopped  their  mercantile  business,  they  kept  a  counting-room  in 
New-York,  and  wrote  a  letter  to  one  of  their  correspondents  in  the 
country,  in  relation  to  this  claim  against  these  defendants.  The 
question  then  is,  was  the  note  paid  prior  to  the  endorsement,  or 
had  it  ever  been,  in  fact,  paid  by  the  defendants,  who  received  the 
consideration,  and  executed  the  note  ?  I'here  is  no  evidence,  nor 
is  there  any  claim  on  the  part  of  the  defendants,  that  they  ever  have 
parted  with  any  property,  or  in  point  of  fact,  paid  any  sum  whatev- 
er on  the  note.     They  only  claim,  that  if  the  plaintiff  purchased 
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^/SIJ^^"'  the  note  as  their  agent,  that  it  was  thereby  paid.     The  correctness 

_    *^^-        of  this  position  is  very  questionable.     We  should  pause,  before  we 

Raymond     should  determine,  that  a  debtor  may  procure  an  agent  to  buy  In 

Williams  &  Son  his  debts  at  a  discount,  without  furnishing  him  any  means  therefor, 

and  then  contend  that  such  purchase  is  a  payment.     The  idea  of 

a  purchase  is  wholly  at  variance  with  a  claim  of  payment ;  and  it 

appears  by  the  case,  that  the  defendants  never  contended  for  any 

thing  except  that  the  plaintiff  was  to  purchase  the  note  as  their 

agent. 

In  the  case  under  consideration  however,  it  appears  that  there 
was  no  evidence  of  any  agreement  for  the  purchase.  The  only 
testimony  in  the  case,  was  the  declaration  of  the  parties.  What 
was  stated  by  the  defendants,  was  wholly  denied  by  the  plaintiff; 
and  the  statement  of  the  plaintiff  was  as  strenuously  denied  by  the 
defendants.  The  agreement  contended  for  by  the  defendants,  in 
the  presence  of  the  witness,  Mr.  Hall,  was  denied  by  the  plaintiff, 
and  there  was  no  other  evidence  offered  of  any  such  agreement. — 
The  statement  of  a  party,  in  the  presence  of  another,  not  acceded 
to  by  him  but  denied,  cannot  be  considered  as  any  evidence  of  the 
facts  stated.  The  defendants  can  claim  nothing  from  the  agree- 
ment stated  by  the  plaintiff,  when  at  the  same  time  the  statement 
was  made,  he  denied  it  so  positively.  There  was  therefore  no  ev- 
idence in  this  case,  which  would  have  warranted  or  justifiend  a  ju- 
ry in  finding  a  verdict  for  the  defendants.  In  another  view  of  this 
case,  it  appears  that  the  defendants  were  without  defence.  If  the 
agreement  had  been  proved  to  have  been  as  claimed  by  the  plain- 
tiff, in  the  presence  of  the  witness,  to  wit,  that  he  bad  purchased 
this  note,  on  request  of  the  defendants,  under  an  agreement  that  he 
was  to  be  paid  fifty  cents  on  the  dollar,  and  waiving  any  inquiry 
whether  such  an  agreement  would  have  been  considered  as  made 
upon  a  valid  consideration,  yet  it  is  very  clear  that  the  defendants, 
to  have  availed  themselves  of  any  benefit  from  such  an  agreement, 
must  have  complied  with  the  terms  of  it.  Such  was  the  decision 
of  the  court  in  the  case  of  Cranby  vs.  Hillary,  2  Maul  Sz;  Sel.  120, 
and  such  was  the  opinion  of  Lord  Elenborough  in  BoothUy  et  ah 
us.  iSbWer,  3  Camp.  174.  In  the  case  under  consideration,  it 
appears  that  the  defendants  have  not  only  expressly  refused  to  per- 
form any  such  agreement  as  was  stated  by  the  plabtiff,  but  have 
expressly  repudiated  it,  and  denied  that  any  such  one  was  made. 
With  what  propriety  can  they  claim  now  any  benefit  of  any  such 
agreement,  if  there  ever  was  one  made  ?  The  defendants  in  every 
point  of  view  were  wholly  without  defence,  and  the  county  court 
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were  right  in  deciding  that  there  was  no  evidence  tending  to  prove  BENifufotow, 
that  the  plaintiff  purchased  the  note  on  the  consideration  stated  by       isss^' 
the  defendants,  and  that  the  defendants  could  claim  no  benefit  of    R»ymoud 
the  agreement,  if  any  was  made,  that  the  plaintiff  was  to  purchase  ^iUiamsSc  Son 
the  note,  and  have  fifty  cents  on  the  dollar,  as  the  defendants  had 
not  only  at  all  times  denied  any  such  agreement,  but  had  also  re- 
fused to  comply  with  the  same.     The  plaintiff  was  entitled  to  re- 
cover the  amount,  of  his  note  and  the  interest,  and  the- jury  were 
rightly  instructed. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Jabez  Hawlet  vs.  James  A.  Hodge.  Bennington 

Where  a  party  revoked  the  powers  of  an  arhitrator,  by  parol,  and'the  arbitraton ^^^' 

in  conaequence  of  the  revocation,  declined  proceeding,  he  is  not  permitted  to 
say,  tiiat  the  revocation  was  not  made. 

Where  a  person,  who  has  submitted  to  an  arbitrator,  revokes,  he  must  pay  all 
damages,  which  the  other  party  has  sustained,  and  to  which  he  would  not 
have  been  subjected,  but  for  the  submission. 

This  is  an  action  of  assumpsit  upon  an  arbitration  submission.    - 
The  plaintiff  and  defendant  had  submitted  all  matters  in  contro- 
versy to  Myron  Clark,  Esq.,  and  that  defendant  had  revoked  the 
same.    The  submission  was  in  writing — the  revocation  was  by  parol. 

On  trial,  it  appeared  that  at  the  time  of  the  submission,  an  action 
was  pending  between  the  plaintiff  and  defendant,  in  which  the 
plaintiff's  costs  then  amounted  to  two  dollars  and  sixty  cents. 

The  defendant  contended,  that  at  the  time  of  the  revocation, 
mentioned  upon^  the  back  of  said  submission,  the  plaintiff's  costs  in 
the  arbitration,  taking  the  rule  of  taxation  in  a  justice's  court,  would 
amount  to  four  dollars  and  twelve  cents. 

After  the  commencement  of  the  present  action,  and  more  than 
twenty-four  hours  before  the  time  set  in  the  writ  for  trial  before  the 
justice,  the  defendant  tendered  and  the  plaintiff  received  the  amount 
of  five  dollars  and  ten  cents,  as  set  forth  in  the  defendant's  plea 
in  bar. 

It  further  appeared  in  evidence,  that  at  the  time  of  the  submis- 
sion, the  plaintiff  had  recovered  a  judgment  against  the  defendant 
for  the  sum  of  ten  dollars  and  forty  cents  damages,  and  two  dollars 
and  sixty  cents  costs,  from  which  an  appeal  had  been  taken ; — ^that 
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BBwciNaTON,  at  the  first  time  the  arbitrator  attended,  Hawley  was  not  present ; 
1885.  '    but  Asa  Baldwin,  his  agent,  attended,  and  employed  cowisel  to  at- 
Hmwiey      ^^^^d  iof  him,  to  whom  he  paid  two  dollars ; — ^that  at  the  time  to 
Hodge.      which  the  arbitration  was  adjourned,  the  plaintiff  came  from  the 
state  of  New-Tork,  a  distance  of  over  four  hundred  miles,  to  at- 
tend the  arbitration ;  and  that  Mr.  Bddwin,  a  witness,  attended  at 
both  times  when  the  arbitrator  attended,  living  a  distance  of  within 
one  mile  from  the  place  where  it  was  held ;  and  that  the  day  after 
the  arbitration,  the  plaintiff  paid  the  arbitrator  his  fees,  amounting 
to  three  dollars ; — and  further,  that  the  arbitration  was  adjourned 
for  the  purpose  of  procuring  the  attendance  of  Hawley,  the  plaintiff. 

Whereupon,  the  defendant  ins'isted,  that  inasmuch  as  no  power 
was  given  to  the  arbitrator,  by  the  submission,  to  tax  or  allow  costs, 
the  plaintiff  could  not  recover. 

The  defendant  also  insisted,  that  in  case  costs  were  taxable  un- 
der said  submission,  his  tender  covered  all  that  were  taxable. 

But  the  court  decided  that  the  plaintiff  was  entitled  to  recover 
sufficient  to  compensate  him  for  his  trouble  and  expenses,  which 
the  said  court  allow,  and  find  for  the  plaintiff  to  recover  the  sum  of 
twenty-five  dollars.  To  this  decision,  the  defendant  took  his  ex- 
ception.   Exceptions  allowed  and  certified. 

Mr,  Sargeanty  for  defendant. — 1 .  The  submission  was  not  so 
revoked  as  to  prevent  the  arbitrator  firom  proceeding. 

3.  Granting  a  legal  revocation,  it  gives  the  plaintiff  no  right  of 
action,  inasmuch  as  no  power  was  given  by  the  submission  over 
the  subject  of  costs. 

3.  If  costs  were  taxable,  the  tender  and  receipt  by  the  plaintiff 
was  sufficient  to  bar  the  action. 

1st.  The  case  shows  a  written  submission ;  and  the  act  of  the 
defendant,  alleged  to  be  a  revocation,  was  by  parol. 

The  principle  that  every  contract  shall  be  cancelled  by  some 
act  of  as  high  a  character,  has  been  applied  to  cases  of  submission 
and  revocation. — Caldwell  on  Arbitrations,  36.     Sw.  Dig.  465. 

2d.  It  is  insisted  that  where  no  power  is  given  by  the  submission 
over  costs,  none  can  be  taxed  by  the  arbitrator.  This  principle 
necessarily  arises  out  of  the  doctrine,  that  an  arbitrator  has  no  au- 
thority over  the  matter  submitted,  beyond  what  the  parties  have 
voluntarily  conferred  upon  him  by  the  submission. — Caldwell  on 
Arbitrations,  16. 

It  is  said,  (Cald.  on  Arb.  76)  "  It  is  not  quite  so  easy  to  deter- 
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mkie  from  the  cases^  haw  far  an  arbitrator  has  power  over  cosii^  BwrnMorov, 
where  the  sti^ect  is  not  noticed  in  the  submisnon.^^  leS^* 

It  is  believed  the  great  difficulty  is  obviated,  when  we  notice  the     Hawiey 
author  is  commenting  upon  submissions  under  rules  of  cnurts,  and      Hodga 
not  on  arbitrations  under  the  common  law ;  for  we  find  a  diicfimi- 
nation  frequently  made  between  the  costs  under  the  submission  and 
the  costs  of  the  action ;  and  these  questions  are  generally  raised  on 
the  application  to  the  court  to  enforce  the  award. 

This  doctrine,  reasonable  in  itself,  and  the  only  one  which  can 
rationally  grow  out  of  the  fair  import  of  the  submission,  is  laid 
down  as  a  well  setded  principle  of  common  law,  based  on  English 
authority,  in  the  case  of  Peters  vs.  Pierce^  8  Mass.  Rep.  896-9* 
Also,  10  Mass.  Rep.  442. 

This  doctrine  established,  it  follows  manifestly  that  the*plaintiff    * 
had  no  cause  of  complaint ;  he  was  in  no  wise  damnified  by  the  act 
of  the  defendant. 

If  it  amount  to  a  revocation,  it  most  certainly  inured  to  the  plain- 
tifiTs  benefit,  by  throwing  his  case  where  he  could  pursue  it  in  a 
court  of  law,  and  in  case  of  success,  recover  costs. 

3d.  If  the  plaintiff  were  entitled  to  costs,  he  certainly  could  be 
entitled  to  no  more  than  could  be  taxable,  treating  the  case  as  be- 
fore the  only  court  in  the  government  which  would  have  jurisdic* 
tion  over  it. 

That  amount  appears  to  have  been  tendered  by  the  defendant, 
and  received  by  the  plaintiff. 

The  amount  paid  by  the  plaintiff  to  the  arbitrator,  was  not  paid 
by  any  request  of  the  defendant. 

It  was  not  only  a  sum  of  money  which  the  defendant  was  doubly 
under  a  moral  obligation  to  pay  the  arbitrator,  but  the  plaintiff  has 
no  right  to  take  charge  of  the  defendant's  moral  obligations,  there- 
by to  provide  himself  with  weapons  to  attack  the  defendant. 

Mr.  Swifly  for  plaintiff. — I .  The  law  is  setded  at  the  present 
day,  that  the  power  of  arbitrators  awarding  costs  is  incident  to  the 
authority  contained  in  the  general  submission  of  the  matters  in  dis- 
pute.— 2  Term  Rep.  644,  Roe  vs.  Doe.  14  John.  Rep.  161, 
Strong  vs.  Ferguson.  1  Bin.  Rep.  61,  McLaughlin  vs.  Scott. 
Kyd  on  Awards,  p.  134.  Ca.  Temp.  Hardwick,  Shepherd  vs. 
Brand. 

2.  If  a  party  revokes  bis  submission,  it  is  a  violation  of  his 
agreement  to  submit,  and  he  is  bound  to  make  good  his  damages ; 
and  the  rule  of  damages  is  the  cost  and  expenses  to  which  the  othr 
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BsNNiNaTON,  er  has  been  subjected  in  prepariDg  for  trial  in  consequence  of  the 
18857'     submission,  and  which  he  has  lost  the  benefit  of  by  the  revocation. 
Hawiey      J  g^,  £>ig,  455.    3  Day's  Rep.  125,  Rowley  vs.  Young. 

Hodge. 

The  opinion  of  the  court  was  deliver^  by 
Williams,  Ch.  J. — Several  questions  have  been  made  in  the 
argument,  which  do  not  arise  from  the  case.    The  action  was 
founded  on  a  submission  of  certain  controversies  between  the  plain- 
tiff and  defendant  to  an  arbitrator.     The  defendant  revoked,  and  the 
county  court  found  and  assessed  the  damages,  which  the  plaintiff 
had  sustained  thereby.    The  several  questions,  however,  which 
were  made,  have  been  considered ;   and  the  result  is,  that  we  see 
nothing  erroneous  in  the  proceedings  of  the  county  court.     It  ap- 
pears that  the  submission  was  in  writing — ^the  revocation  was  not 
in  writing.     It  is  not  necessary  for  us  to  say  whether  the  arbitrator 
would  have  been  justified  in  proceeding  with  the  arbitration,  with- 
out a  written  revocation.     The  defendant  m^de  a  parol  revocation, 
and  hb  power  to  do  so  was  not  questioned  by  the  arbitrator,  or  the 
other  party  at  the  time.     The  arbitrator  declined  proceeding,  and 
entered  on  the  submission,  that  the  defendant,  Hodge,  bad  revo- 
ked the  power  of  the  arbitrator.     The  defendant  cannot  now  dis- 
pute the  revocation,  or  say  that  he  should  hay<3  revoked  in  a  diffe- 
rent manner.     Again,  as  to  the  costs,  no  question  could  arise  on  the 
trial  as  to  those,  except  on  the  plea  of  tender.     There  is  however 
no  question  that  it  is  incident  to  the  authority  given  to  an  arbi- 
trator in  a  general  submission,  where  no  mention  is  made  of  cost, 
"^  to  award  concerning  the  cost  of  the  arbitration.     Here  there  was 
no  award.     The  only  way  in  which  this  question  6f  cost  can  now 
be  raised,  is  on  the  inquiry,  whether  the  sum  tendered  by  the  de- 
fendant, and  received  by  the  plaintiff,  was  the  full  amount  to  which 
he  was  entitled.    The  county  court  have  found  the  damages  to  be 
greater  than  the  sum  tendered ;  of  course,  the  tender  ceases  to  be 
of  any  consequence.    As  to  th9  damages,  the  rule  is,  that  where  a 
party  revokes,  he  must  pay  all  damages  which  the  other  party  has 
sustained.    This  would  of  course  include  the  cost  of  ^he  suit  dis- 
continued, the  cost  and  expenses  which  the  party  had  been  subject- 
ed to  in  preparing  for  trial,  which  he  would  not  have  incurred,  or 
been  subjected  to,  but  for  the  submission,  and  which  he  cannot  re- 
cover in  any  other  way.     These  have  been  found  by  the  county 
court,  and  exceed  the  sum  tendered. 

The  judgnpent  of  the  county  court  is  affirmed. 
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Executors  of  Joseph  Burr  vs.  Richard  Smith  et  aU        BciimNOToir, 

{In  Chancery.)  ~ 


1836. 


Coarts  of  chancery  had  jurisdiction  of  bequests  to  charitable  usetf,  before  th0 
statute  of  43d  Elizabeth,  by  virtue  of  their  equity  jurisdiction. 

The  law,  as  now  established,  in  relation  to  gifls,  dtc.  and  to  chatitable'uses,  ii 
not  derived  from  that  statute,  but  existed  anterior. 

A  gifl  to  a  charitable  use,  may  be  decreed,  notwithstanding  the  objects  are 
vague  and  indefinite,  and  notwithstanding  the  persons  who  are  to  carry  into 
efiect  the  intent  of  the  testator,  are  a  society  unincorporated ; — thus  a  gift  to 
the  treasurer  for  the  time  being  of  the  American  Bible  Society,  &«.,  held  tor 
be  good. 

Quere. — ^Whether  the  4lBt  section  of  the  constitution  of  this  state  does  not  ren. 
der  all  societies  for  the  advancement  of  religion  and  learning,  and  for  other 
pious  and  charitable  purposes,  capable  of  receiving  gifls,  and  holding  prop- 
erty without  incorporation. 

This  was  a  bill  in  chancery^  exhibited  by  the  executors  of  the 
will  of  Joseph  Burr,  late  of  Manchester,  in  the  county  of  Benning* 
ton,  and  state  of  Vermont,  who  died  leaving  no  issue,  against  Mo- 
ses Allen>  John  Adams,  Richard  Smith,  Knowles  Taylor,  Samuel 
Hickok,  James  D.  Butler,  treasurers  of  the  several  societies  na- 
med in  the  bill,  and  Hannah  Treadway,  Daniel  Kissam  and  Peggy 
C.  Kissam,  wife  of  said  Daniel,  James  T.  Burr,  Peggy  Burr,  Ma- 
ry Burr,  Sarah  Burr,  residuary  legatees  x>f  the  will  of  Joseph  Burr^ 
deceased,  setting  forth  the  organization  of  several  charitable  asso' 
ciations,  to  wit :  The  American  Bible  Society,  The  American  CoU 
onization  Society,  The  American  Tract  Society,  The  American 
Home  Missionary  Society,  atid  The  Vermont  Domestic  Missionary 
Society.  The  following  extract  shows  the  general  form  of  the  de- 
scriptions given  to  these  different  societies : 

That  Samuel  Spring  and  Jedediah  Morse,  of  the  Commonwealth 
of  Massachusetts,  Lyman  Beecber  and  Nathaniel  W.  Taylor,  of 
the  State  of  Connecticut,  John  Meacham,  Philip  Milldoler,  Gard- 
ner Spring,  Orrin  Day,  and  Eliphalet  Noit,  of  the  State  of  New 
York,  Joshua  M.  Wallace  and  Thomas  I.  Briggs,  of  the  State  of 
New  Jersey,  and  John  H.  Rice,  of  the  State  of  Virginia,  and  divers 
other  persons  residing  in  different  parts  of  the  United  States,  many 
of  whose  names  are  unknown  to  your  orators,  being  convened  in 
the  city  of  New- York,  in  the  county  and  state  of  New- York,  on  the 
eleventh  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen,  formed  themselves  into  a  voluntary  associa- 
tion or  society,  by  the  name  of  The  American  Bible  Society,  for 
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^^S^^'^'  the  purpose  of  encouraging  and  promoting  a  wider  circulation  of  the 

1885.  '     Holy  Scriptures,  without  note  or  comment  throughout  the  United 

Bx'raofBurr  States  and  their  territories,  and  also  in  other  countries,  whether 

va.         ■  ^  . 

SraiUicfai.  Christian,  Mahometan  or  Pagan,  framed  and  adopted  a  constitu- 
tion, setting  forth  the  object  of.  said  society  or  association,  the  terms 
on  which  members  might  be  admitted  into  said  society,  and  the 
means  or  organs  of  conducting  its  operations,  and  therein  providing 
also  that  the  officers  of  said  society  should  be  a  President,  'Vice 
President,  Treasurer,  Secretaries,  and  a  Board  of  Managers ; — that 
the  said  society,  at  the  same  time,  organized  by  electing  divers  per- 
sons to  fill  the  said  offices  of  President,  Vice  President,  Treasurer, 
Secretaries  and  Managers  thereof,  and  hath  every  year  since  that 
time  to  the  present,  at  annual  meetings  of  said  society,  continued  to 
fill,  and  hath  kept  full  the  said  offices,  for  the  purpose  of  conducting 
the  business  and  promoting  the  aforesaid  objects  of  the  said  society 
or  association,  by  appointing  divers  persons  to  fill  said  offices ; — ^that 
at  the  time  of  the  formation  of  said  society  and  since,  many  thou- 
sand persons,  residing  in  different  parts  of  the  United  States  and 
their  territories,  have  united  themselves  with,  and  become  mem- 
bers of  said  society,  and  have  paid  thereto  several  hundred  thou- 
sand dollars  to  be  expended  in  prosecuting  the  aforesaid  objects  of 
said  society,  and  that  ever  since  the  aforesaid  formation  of  the 
said  society,  the  existence  thereof  under  the  name  aforesaid,  the 
objects  and  operations  thereof,  and  the  existence  of  the  aforesaid 
officers  thereof,  have  been,  as  your  orators  verily  believe,  exten- 
sively and  generally  known  throughout  the  United  States. 
The  bill  then  sets  forth  as  follows  : 

And  your  orators  further  show  unto  your  honors, .  that  Joseph 
Burr,  of  Manchester,  in  the  county  of  Bennington,  and  state  of  Ver- 
mont, at  said  Manchester,  on  the  fourth  day  of  April,  A.  D.  J 828, 
the  said  Joseph  then  well  knowing  and  understanding  the  existence 
of  [each  and  every  of  the  aforesaid  associations  and  societies,  and 
the  objects  and  purposes  of  each  and  every  of  them,  and  that  each 
and  every  of  said  societies  for  the  promotion  and  execution  of  the 
purposes  and  business  thereof,  had  such  officers  as  hath  herein  be- 
fore been  set  forth,  made,  executed  and  published  his  last  will  and 
testament,  in  which  said  will,  the  said  Joseph  did,  among  other 
things,  bequeath  as  follows,  to  wit : 

"  I  give  and  bequeath  to  the  Treasurer,  for  the  time  being,  of  the 
American  Bible  Society,  formed  in  New- York,  in  the  year  J  816, 
for  the  use  and  purposes  of  the  said  society,  eighty-four  shares  of 
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stock  ID  the  Union  Bank  in  the  city  of  New- York,  belonging  to  me,  Bennington, 
valued  at  four  thousand  two  hundred  dollars — also  eighty  shares        issa.  ' 
of  stock  in  the  City  Bank,  in  the  city  of  New- York,  belonging  to  Ex^nof  Burr 
me,  valued  at  four  thousand  dollars^-^also  ten  shares  of  stock  in  the   Bmith^f  a/. 
Bank  of  America,  in  the  city  of  New- York,  belonging  to  me,  val- 
ued at  one  thousand  dollars — also  the  sum  of  five  thousand  eight 
hundred  dollars  in  cash,  to  be  paid  by  my  executors  to  the  said 
Treasurer  in  five  annual  instalments,  next  after  my  decease,  they 
taking  receipts  for  the  same. 

''  I  give  and  bequeath  to  the  Treasurer,  for  the  time  being,  of 
the  American  Home  Missionary  Society,  formed  in  New- York  in 
the  year  1326,  the  sum  of  ten  thousand  dollars,  for  the  use  and 
purposes  of  said  society,  and  I  do  hereby  direct  my  executors  to 
pay  said  sum  of  money  to  the  treasurer  of  ^aid  society,  in  five  annu- 
al instalments,  next  after  my  decease,  taking  receipts  for  the  same/' 

The  bequest  to  to  the  other  societies  were  in  similar  form. 

The  bill  further  states — 

And  that  said  Joseph,  after  making  in  his  said  will,  divers  other 
bequests  and  devises  of  lands,  tenements,  goods  and  chattels, 
and  sums  of  money,  to  divers  other  religious,  charitable  ai\<d  litera- 
ry institutions,  societies  and  corporations,  and  to  divers  other  indi- 
viduals, did  in  and  by  his  said  will,  give  and  bequeath  the  rest  and 
residue  of  his  estate  to  James  T.  Burr,  Peggy  Burr,  Mary  Burr, 
and  Sarah  Burr,  of  the  city  of  New- York,  Hannah  Treadwell,  and 
Peggy  C.  Kissam,  wife  of  Daniel  Kissam  of  North  Hampstead, 
and  George  Burr  of  Lansingburgh,  all  in  the  state  of  New- York, 
by  a  clause  in  the  said  will  contained,  of  the  tenor  following,  to 
wit: 

'*  As  to  the  rest  and  residue  of  my  estate,  after  the  payment  of 
all  my  just  debts,  and  all  legacies  specified  in  this  my  last  will,  the 
expenses  of  settling  my  estate,  and  a  reasonable  compensation  for 
my  executors  for  a  faithful  discharge  of  the  trust  imposed  on  them, 
I  give  and  bequeath  the  same  to  Hannah  Treadwell  and  Peggy  C. 
Kissam,  children  of  my  deceased  sister,  Susannah,  James  T.  Burr, 
Peggy  Burr,  Mary  Burr,  and  Sarah  Burr,  children  of  my  brother 
Isaac  Burr,  and  to  George  Burr,  son  of  my  brother  Jonathan  Burr, 
in  equal  proportions.'' 

The  bill  then  sets  forth  the  death  of  Mr.  Burr,  the  exhibition, 
proof  and  allowance  of  the  will  by  the  court  of  probate,  the  appeal 
to  the  supreme  court,  taken  by  the  residuary  legatees,  who  were 
the  heirs  and  representatives  at  law  of  the  testator,  their  neglect  to 
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BKMmoTON,  carry  up  said  appeal,  the  entry  thereof  by  the  executors,  and  the 
1835.  '     afBrmapce  by  the  supreme  court  of  the  decree  of  the  court  of  pro- 

Ei'reofBurr  b^te. 

Smith  •!  ai.  In  describing  the  treasurers  of  the  several  societies,  the  bill  sets 
forth  that  John  Adams,  of  the  city,  county  and  state  of  New- York, 
was  elected  and  appointed  sole  treasurer  of  the  aforesaid  society, 
known  by  the  name  of  ^'  The  American  Bible  Society,"  on  the 
first  day  of  November,  A.  D.  one  thousand  eight  hundred  and  twen- 
ty-seven, and  did  then  and  there  take  upon  himself  said  office;  and 
as  your  orators  are  informed  and  verily  believe,  ever  since,  hath  ev- 
er since  held  and  sustained  the  said  office,  and  performed  the  du- 
ties thereof,  and  still  doth  hold  and  sustain  said  office  and  perform 
the  duties  thereof,  and  ever  since  hath  been  and  still  is  generally 
known  as  tlie  treasurer  of  said  society. 

And  your  orators  further  show  unto  your  honors,  that  Richard 
jSmith,  of  the  city  of  Washington,  in  the  District  of  Columbia,  was, 
on  the  first  day  of  January,  A.  D.  one  thousand  eight  hundred  and 
twenty-eight,  and  before  the  making  of  said  will,  elected  and  ap- 
pointed by  the  aforesaid  society,  known  by  the  name  of  "  The 
American  Colonizatiop  Society,"  treasurer  of  said  society,  and  did 
then  and  there  take  upon  himself  said  pffice,  and  hath  ever  since 
and  still  doth,  as  your  orators  are  informed  and  verily  believe,  held 
and  sustained  the  same  office  by  repeated  elections  thereto,  and  ev- 
er since  hath  performed,  and  still  doth  perform  the  duties  thereof, 
and  ever  since  bath  been,  and  still  is  generaly  known  as  such 
treasurer. 

A  similar  description  is  given  of  the  treasurers  of  the  other  so- 
cieties. 

The  bill  then  states  the  demands  made  upon  the  executors  for 
the  legacies  by  the  treasurers  of  the  different  societies,  and  also  by 
the  residuary  legatees,  and  a  notice  from  them  that  they  should 
claim  all  the  sums  of  money  bequeathed  to  the  societies  named  in 
the  will,  the  readiness  of  the  executors  to  pay  all  the  legatees  when 
the  rights  of  the  respective  claimants  should  be  fairly  adjusted  by 
the  decision  of  some  court  of  competent  jurisdiction,  having  power 
to  protect  them  in  the  premises,  their  refusal  to  pay  before  said 
adjustment,  their  offer  to  pay  the  money  into  court,  and  their  pray- 
er that  the  parties  may  interplead  so  that  their  rights  and  claims 
may  be  adjusted  among  themselves,  and  the  willingness  of  the  ex- 
ecutors to  pay  the  money  to  such  of  tbem  to  whom  it  shall  appear 
^o  belong. 
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The  separate  answers  of  the  several  treasurers  of  the  societies  Bewniwotow, 

were  nearly  the  same  in  expression  and  substance,  and  admitted        1835. 

the  facts  set  forth  in  the  orators'  bill,  stating  that  they  were,  and  ^**"„^/  ^^^' 
still  are  treasurers  of  their  respective  societies,  and  as  such,  claim    ^™^^^  ^  ^^ 
the  legacies  in  'the  will  to  be  decreed  them  for  the  uses  and  purpo- 
ses of  said  societies,  and  denying  the  claims  of  the  residuary  lega- 
tees. 

The  answer  of  the  residuary  legatees  admits  the  facts  stated  in 
the  billy  but  denies  the  claims  of  the  sdcieties,  and  demands  the 
money  bequeathed  said  societies  as  belonging  to  themselves. 

G.  Wood  for  the  special  legatees. — ^The  question  to  be  deter- 
mined is,  whether  the  bequests  in  the  will  are  or  are  not  good  and 
valid  bequests  to  charitable  uses. 

Charities  are  distinguished  into  two  kinds,  viz :  general  charities, 
and  charities  with  a  fixed  and  definite  purpose,  having  a  scheme  to 
administer  the  charity.  In  both  cases  the  cestui  que  trusts  or  ob- 
jects of  the  charitable  bounty  are  generally  uncertain,  and  are  to 
be  sought  out  and  relieved. 

In  the  latter,  the  character  or  class  of  objects  to  be  relieved  is 
designated,  and  the  mode  of  relief  prescribed.  In  the  former,  the 
mode  of  administering  the  relief,  and  the  class  of  objects  to  be  re- 
lieved, are  to  be  established. 

They  are  also  divided  into  charities  with  a  charter  of  incorpora- 
tion to  administer  them,  and  charities  at  large. 

In  the  former  case,  the  founder  is  the  visiter  of  the  charity,  or 
if  he  waives  the  right  of  visitation,  or  the  charity  is  founded  by  the 
sovereign,  the  sovereign  is  the  visitor. 

In  the  case  of  general  charities,  they  are  established  by  the  king, 
and  in  the  case  of  charities  founded  by  charter,  where  he  is  visitor, 
they  are  visited  by  him,  not  in  person,  but  by  delegation  under  the 
sign  manual.  Their  powers,  as  well  of  establishment  as  of  visita- 
tion, are  judicial,  and  when  delegated  to  the  chancellor,  he  exer- 
cises a  special,  summary,  delegated,  judicial  power,  distinct  from 
his  general  equity  in  common  law  jurisdiction,  like  the  special  del- 
egated power  exercised  by  him  in  establishing  a  case  of  idiocy  or 
lunacy. 

The  king  exercises,  through  his  delegate,  this  summary  and  ex- 
traordinary judicial  power,  in  virtue  of  his  prerogative  as  parens 
patriae,  or  protector  of  the  people. 

In  addition  to  this,  he  will,  ^parens  patria,  enforce  public  rights, 
and  rights  partaking  of  a  public  character,  as  charities,  in  the  different  . 
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^^'MonJ***  courts  of  justice,  under  their  general  jurisdiction.    For  that  pur- 

}^'  _^  pose,  his  attorney  general  will  exhibit  an  information. 

^,  In  the  case  of  charities  with  a  scheme  and  definite  purpose. 

Smith  ^  0L  ^ijefQ  i(  i3  necessary  to  make  the  attorney  general  a  party,  as 
where  the  trustee  abuses  his  trust,  or  a  new  trustee  is  to  be  ap- 
pointed, or  where  the  managers  of  the  charity  violate  their  duties 
and  are  to  be  called  to  an  account,  the  attorney  general  will  exhibit 
an  information  in  chancery  for  the  purpose,  which  is  conducted  un- 
der the  general  equity  jurisdiction  of  the  chancellor. 

When  there  are  visitors  of  a  charity  founded  by  charter,  if  they 
are  trustees  of  the  charity  and  abuse  their  trust,  they  are  called  to 
account  by  bill  or  information,  as  the  case  ihay  require,  under  the 
general  equity  jurisdiction  of  the  chancellor. 

Whether  a  charity  is  administered  by  one  or  more  individuals, 
or  by  a  corporation,  or  by  a  voluntary  association,  and  either  ac- 
cording to  some  settled  plan,  or  with  more  qr  less  latitude  of  dis- 
cretion, ihei/  are  not  the  cestui  que  trusts.  They  are,  to  use  the 
language  of  chancellor  Jones  in  9  Cowan,  465,  only  the  almoners 
to  dispense  the  bounty. 

The  doctrine  of  charitable  uses  had  its  origin  in  the  civil  law. 
Hence  it  spread  through  the  different  countries  of  modem  Europe. 

In  Domat's  Civil  Law,  vol.  2,  pp.  168, 169, 170,  (book  iv.  ^  vii) 
are  the  following  passages :  "  Legacies  to  pious  uses  are  those 
legacies  that  are  destined  to  some  work  of  charity,  whether  they 
relate  to  spiritual  or  temporal  concerns.  Thus  a  legacy  of  orna- 
ments for  a  church,  a  legacy  for  the  maintenance  of  a  clergyman 
to  instruct  poor  children,  and  a  legacy  for  their  sustenance,  are 
legacies  to  pious  uses." 

"  We  may  make  this  a  just  difference  between  legacies  to  pious 
uses  and  the  other  sorts  of  legacies,  that  the  name  of  legacies  to 
pious  uses  is  properly  given  only  to  those  legacies  which  are  des- 
tined to  some  work  of  piety  and  charity,  and  which  have  their 
motives  independent  of  the  consideration  which  the  merit  of  the 
legatees  might  procure  them ;  whereas  the  other  legacies  have  their 
motives  confined  to  the  consideration  of  some  particular  person,  or 
are  destined  to  some  other  use  than  to  a  work  of  piety  or  charity." 

''  All  legacies  which  have  not  for  their  motive  the  particular  con- 
sideration of  some  person,  are  not  for  all  that  of  the  number  of 
legacies  to  pious  uses,  although  they  be  destined  for  a  public  good, 
if  that  good  be  any  other  than  a  work  of  piety  or  charity.  Thus 
a  legacy  destined  for  some  puplic  ornament,  such  as  the  gate  of  a 
city,  for  the  embellishment  or  conveniency  of  some  public  place, 
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and  others  of  the  like  nature,  or  a  legacy  of  a  prize  to  be  given  to  BBNNtN<^TO(f» 

some  person  who  should  excel  others  in  some  art  or  science,  would 18S5 

be  legacies  of  another  nature  than  those  to  pious  uses."  ^*  ™^*^  ^""' 

''If  a  pious  legacy  were  destined  to  some  use  which  could  not  Smith e<ai. 
lave  its  effect,  as  if  a  testator  had  left  a  legacy  for  building  a  church 
for  a  parish,  or  an  apartment  in  an  hospital ;  and  it  happened  either 
that  before  his  death  the  said  church  or  said  apartment  had  been 
built  out  of  some  other  fund,  or  that  it  was  no  ways  necessary  or 
useful,  the  legacy  would  not  for  all  that  reiaain  without  any  use, 
but  it  would  be  laid  out  on  other  works  of  piety  for  that  parish,  or 
for  that  hospital,  according  to  the  directions  that  should  be  given 
in  this  matter  by  the  persons  to  whom  this  function  should  belong." 

''  Since  legacies  for  works  of  piety  and  charity  have  a  double 
favor,  both  that  of  their  motive  for  holy  and  pious  uses,  and  that  of 
their  utility  for  the  public  good,  they  are  considered  as  being  priv- 
ileged in  the  intention  of  the  law." 

We  here  see  the  elements  of  the  law  of  charitable  uses,  as  ad- 
ministered in  the  English  court  of  chancery. 

I  propose  to  establish  the  following  propositions : 

I*  That  the  doctrine  of  charitable  uses  was  borrowed  from  the 
civil  law,  and  incorporated  into  the  law  of  England,  long  prior  to 
the  39th  or  43d  of  Elizabeth^  and  was  recognized,  though  not  en- 
forced in  the  common  law  courts. 

2.  That  these  equitable  rights,  which  are  distinct  from  the  legal 
estate,  were,  prior  to  the  said  statutes,  enforced  and  protected  by 
the  cbancellor,  under  his  genera/  equity  jurisdiction. 

It  would  be  singular,  if  it  were  otherwise.  Practical  charity  is 
an  essential  part  of  Christianity.  Charitable  institutions,  more  or 
less  permanent,  as  the  case  may  require,  are  constandy  springing 
up  in  every  Christian  country.  The  practical  exercise  of  charity 
as  a  constam  spring  of  action,  distinguishes  the  Christian  world 
from  the  Pagan.  The  protection  and  enforcement  of  its  rights  and 
its  duties  by  law,  distinguishes  Christian  govern^nents  from  Pagan 
governments. 

These  charitable  institutions  are  in  the|r  nature  vague  and  in- 
definite. The  objects  of  charitable  bounty,  on  an  extended  scale, 
are  to  be  sought  out,  and  cannot  be  certain  like  ordinary  cestui  que 
trusts. 

A  vast  mass  of  property  will  and  must,  in  every  Christian  com- 
munity, exist  in  ihisTomi.  The  question  is,  should  it  be  protected 
by  law  or  placed  beyond  the  pale  of  the  law  ? 

If  the  almoners  of  the  charity  are  incorporated,  this  does  not 


248  CASES  IN  THE  SUPREME  COURT 

^ /SJJI^'''  dispense  with  the  necessity  of  a  court  of  equity  to  protect  the 
1836.  '    charity  and  Che  due  administration  of  it;  otherwise  the  members  of 
^*  "m  ^""  ^  corporation  might  with  impunity  misappropriate  it,  or  even  divide 
Smiiheto/.    it  among  themscIvcs. 

This  doctrine  was  introduced  into  England  from  the  civil  law. 
rVhite  vs.  rVhite,  1  Bro.  Chan.  Cas.  12,  15.  2  Kent's  Com. 
sec.  33.  3  Peters*  481-2.  The  testament  to  pious  uses  is  not 
void  in  respect  of  uncertainty  as  other  testaments  are. — Godolphin, 
part  1,  chap.  5,  sec.  4,  p.  17.  If  a  testator  give  the  residue  of 
his  goods  to  the  poor,  this  disposition  is  not  void  by  reason  of  un- 
certainty, for  that  is  a  testament,  ad  pias  causas. — Swinb.  part  7, 
^  8,  p.  909. 

In  Porter's  case,  (I  Co.  K.  24)  charitable  uses  are  recognized 
as  good  and  valid  dispositions.     See  Sanders  on  Uses,  62. 

(6  Co.  K.  2)  The  lord  purchases  part  of  the  land  charged  with 
services  for  the  advancement  of  religion — the  entire  services  re- 
main, though  it  would  be  otherwise  in  other  cases. 

Gibbons  vs.  Martinoke,  Popham,  6,7, 8.  Martindah  vs.  Mar- 
tiny  Cro.  Eliz.  288.  In  4  Reeve's  Eng.  Law,  551,  it  is  stated  to 
have  been  the  duty  of  the  ordinary  to  distribute  a  portion  of  the 
estate  of  the  deceased  to  charitable  uses.  When  thus  distributed, 
the  disposition  must  have  been  considered  valid  at  law. 

The  statute  of  43d  Elizabeth  could  not  have  been  otherwise 
than  declaratory  in  enumerating  charities,  for  it  contains  an  enu- 
meration of  only  thirteen,  and  justice  Baldwin  has  collected  a  much 
larger  number  as  declared  by  previous  statutes  and  previous  au- 
thorities, embracing  all  those  enumerated  in  that  statute. 

Magil  vs.  Brown,  in  the  circuit  court  for  the  district  of  Penn- 
sylvania, on  the  will  of  Sarah  Zane,  pp.  54,  55. 

In  Bendlowe^s  case,  cited  in  4  Coke,  24,  it  was  decided  that  a 
feoffment  to  the  use  of  poor  people  was  not  within  the  act  of  28 
H.  8. 

The  object  of  these  various  statutes  appears  to  have  been  to  de- 
fine charities,  in  order  to  distinguish  what  was  good  from  what  was 
superstitious,  in  order  to  prohibit  the  latter.  Hence  courts  have 
never  been  confined  to  the  cases  enumerated,  but  they  have  pro- 
tected analogous  cases  as  good  charitable  uses. 

In  the  Attorney  General  vs.  Combe,  the  statute  of  43  Eliz.  took 
pattern  from  1  Eliz.  6,  made  to  take  away  superstition.  Hence 
when  any  difnculty  has  since  arisen  about  charitable  dispositions, 
the  inquiry  has  been,  not  whether  they  were  embraced  within  the 
statute  of  Elizabeth,  but  whether  they  were  analogous  in  principle. 
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The   vast  mass  of  charity  cases  enforced  since  the  statute  of  Bennington, 
43d  Elizabeth  never  could  have  been  satisfied  upon  any  other  con-        i8S6?'' 
struction  of  that  statute.  Ex'n  of  Bui-r 

The  act  authorizes  the  commissioners  to  inquire  after  and  redress    Smith  «t  a/. 
abuses  and  frauds ^  &c.     How  could  there  be  abuses  and  frauds 
upon  property  dedicated  to  charitable  uses,  if  they  were  not  re- 
cognized by  the  laws  of  the  land  ? 

2.  These  charitable  uses  were  protected  by  the  chancellor,  prior 
to  the  statute  of  43d  Elizabeth,  under  his  general  equity  jurisdic- 
tion. 

Doubts  have  been  cast  upon  this  subject  by  the  dicta  of  Lord 
Loughborough,  in  3d  Vesey,  726,  and  of  chief  justice  Marshall  in 
the  case  of  the  Baptist  Association  vs.  Hart^s  Executors y  in  4 
Wheaton's  Reports. 

Lord  Loughborough  remarks,  that  prior  to  the  time  of  Lord  El- 
lismire  they  made  out  their  case  as  well  as  they  could  at  law,  and 
be  refers  to  1  Co.  16,  and  10  Co«  I,  to  show  that  the  doctrine  of 
charitable  uses  was  recognized  in  the  common  law  courts.  Of 
course  then  he  was  of  opinion  that  charitable  uses  were  valid  at 
law,  if  not  in  equity ,  prior  to  the  statute  of  43d  Elizabeth. 

His  opinion  that  there  was  no  remedy  in  equity  seems  to  be 
adopted  by  the  chief  justice  in  4  Wheaton,  42 ;  and  they  both  re- 
fer to  Porter^ s  case  in  confirmation  of  this  opinion. 

But  there  was  no  remedy  whatever  at  law  for  breach  of  a  char- 
itable use. — Cro.  Eliz.  288.  In  Peters'  case  the  performance  of 
the  charitable  act  was  a  condition  and  not  a  use,  which  condition 
the  heir  alone  could  take  advantage  of,  and  therefore  the  proceed- 
ing was  and  could  only  be  at  law.  A  similar  efifort  to  recover  at 
law  was  made  in  Cro.  Eliz.  288,  which  failed  because  it  was  de- 
termined to  be  a  use,  and  not  a  condition,  and  therefore  not  cogni- 
zable at  law,  though  the  judges  expressly  decided  that  such  uses 
were  good.  The  remedy,  therefore,  for  a  breach  of  a  charitable 
use  must  have  been  somewhere  else. 

The  chief  justice  remarks,  4  Wheaton,  35,  that  in  Porter's  case 
no  question  arose  concerning  the  possibility  of  enforcing  the  exec- 
ution of  the  tniet — that  it  was  not  forbidden  by  law,  and  therefore 
the  trustee  might  execute  it.  This  is  all  true  of  a  condition^  but 
not  of  a  trust.  A  trust  must  be  sanctioned  by  law  as  a  trust  to 
warn^nt  its  execution,  otherwise  the  trust  fails,  as  in  Morrice  vs. 
The  Bishop  of  Durham,  9  Vesey,  8 1 9.  Therefore  the  inference 
from  Porter's  case,  that  these  trusts  were  too  vague  to  be  assisted 
in  equity,  without  the  aid  of  the  statute,  is  not  warranted. 

32 
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BiNMiiroToif,      The  chief  justice,  4  Wheal.  38,  remarks,  that  we  have  no  trace 
1836.  *     in  any  book  of  an  attempt  in  the  court  of  chancery  at  any  time 
fix'w  of  Burr  anterior  to  the  statute  to  enforce  one  of  these  vague  bequests  to 
SmidiitfW.    charitable  uses. 

These  bequests  are  vague,  as  above  shown,  from  the  reason  and 
nature  of  the  thing. 

The  readings  of  Sir  Francis  Moore  upon  the  statute  of  charita- 
ble uses  appear  to  have  escaped  the  attention  of  the  court,  as  well 
as  of  Lord  Lioughborough.  He  was  the  framer  of  the  statute,  had 
read  and  written  extensively  on  the  subject,  and  may  be  presumed 
to  know  whether  the  chancellor,  under  his  general  equity  jurisdic- 
tion, did  give  relief  before, 

Payne^s  case  in  Bridgman's  Duke,  156,  and  Fleming* s  case,  ib. 
163,  cited  from  Moore's  readings,  establish  such  previous  jurisdic- 
tion beyond  the  possibility  of  doubt. 

See  also  Pember  vs.  Knighter,  and  Pensted  vs.  Reyer,  Duke. 
381,  to  the  same  point,  also  Hynshato  et  al.  vs.  Morpeth ,  Corpo- 
ration, ib.  242. 

The  chief  justice  further  remarks,  4  Wheat.  36,  if  charitable 
trusts,  however  vague,  could  then,  (that  is,  before  the  statute,)  as 
notOf  have  been  enforced  in  chancery,  why  pass  an  act  to  enable 
the  chancellor  to  appoint  commissioners,  &c.  ?  If  the  chancellor 
could  accomplish  this,  to  what  purpose  pass  an  act?  The  reason 
may  be  found  in  the  above  case  of  Morpeth,  Duke,  242. 

The  chancellor  in  that  case  decided  that  the  commissioners  bad 
jurisdiction  in  that  case,  otherwise  the  trustees  would  go  unpunish- 
ed, unless  in  chancery,  or  parliament,  which  would  be  a  tedious 
and  chargeable  suit  for  poor  persons. 

The  object  of  the  act  was,  to  introduce  a  new  and  summary 
remedy,  to  avoid  the  expense  and  delay  of  a  chancery  suit,  with 
an  appeal  to  parliament.  Hence  it  appears  that  the  chancery  suit 
did  not  grow  out  of  the  statute,  but  the  remedy  in  the  statute,  was 
intended  to  avoid  the  necessity  of  resorting  to  it. 

In  tl\e  Attorney  General  vs.  Matthews  2  Lev.  167,  it  appears 
that  general  charities,  not  conBned  to  a  definite  purphse,  are  not 
within  the  statute.  The  most  vague  of  all  charit^le  bequests  are 
enforced  independently  of  the  statute,  unquestionably,  and  cannot 
be  said  to  have  been  introduced  by  it* 

A  class  of  cases  occurring  after  the  statute  of  Elizabeth  is  re- 
ferred to  by  the  chief  justice  to  support  his  views  upon  this  subject, 
viz:  Finch,  221, Cas.  in  Chan.  134,  237,  1  Hob.  136. 

These  cases  prove,  that  under  a  liberal  construction  of  appoint- 
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ments  to  fcbaritable  uses,  the  statute  cured  all  defective  conTeyan-  BBimmoroM, 

ces,  and  conveyances  to  corporations  were  made  valid,  and  the        isss. 

statutes  of  Mortmain  were  thereby  respected,  pro  tanto.  In  these  ^*'"  ^^  ^"" 
respects  the  statute  was  not  merely  declaratory,  and  being  cases  Smith  «ia{. 
arising  within  the  statute,  another  question  arose,  whether  the  re- 
lief in  those  cases  was  not  confined  to  the  summary  remedy  given 
by  the  statute,  but  it  was  determined  that  the  chancery  might,  by 
original  billy  relieve  in  those  cases,  exclusively  within  the  statute. 
No  fair  inference  could  be  drawn  from  thence,  that  the  statute  gave 
the  remedy  by  original  bill,  in  all  other  cases  in  respect  to  which 
the  statute,  so  far  as  it  embraced  them  at  all,  was  merely  declara- 
tory. 

It  is  evident  that,  anterior  to  the  statute  of  charitable  uses,  a  vast 
mass  of  the  property  of  the  kingdom  had  been  dedicated  to  such 
uses  and  existed  in  that  form.  It  could  not,  as  before  shown,  be 
protected  in  courts  of  law.  Chancery  was  the  proper  forum  to  give 
relief,  and  did  give  relief  in  the  case  of  ordinary  uses  and  trusts. 
It  is  a  well  settled  principle,  that  there  is  no  right  without  a  reme- 
dy, if  no  where  else,  at  least  in  the  appropriate  court  of  general 
jurisdiction.  Chancery  was  the  appropriate  court  of  general  juris- 
diction. 

Lord  Macclesfield,  in  2  P.  Wms.  1 19,  states,  that  the  king  has, 
jiro  bono  publico^  and  independent  of  the  statute,  an  original  right  to 
superintend  the  care  of  charities,  and  before  it  as  weU  as  since, 
it  b  every  day's  practice  to  file  informations  in  chancery  in  the  at- 
torney general's  name,  for  the  establishment  of  charities. 

Upon  this  the  chief  justice  remarks,  4  Wheat.  J9,  that  this  is 
no  more  than  that  right  of  visitation,  which  is  an  acknowledged 
branch  of  the  prerogative,  and  is  certainly  not  given  by  statute. 
These  words  were  offered  for  the  purpose  of  illustrating  the  origi- 
'  nal  power  of  the  persons  and  estates  of  infants,  and  not  with  a  view  ' 
to  any  legal  distinction  between  a  legacy  to  charitable  and  other 

objects. 

By  this  he  means  to  say,  that  these  vague  trusts,  as  he  calls 
them  in  another  place,  are  void  as  well  in  the  case  of  charities,  as 
in  other  cases  at  common  laWy  and  not  altogether  on  that  statute. 

The  case  above  cited  from  2  Lev.  shows,  that  these  vague  or 
general  charities  are  not  within  the  ttatutey  but  rest  on  general 
principles  and  independently  of  the  statute. 

The  power  of  the  king,  as  parens  patria,  to  superintend  chari- 
ties, b  something  more  than  his  vbitorial  power,  which  b  confined 
to  corpoi^tioiis,  and  exists  only  when  there  is  no  other  visitor. — 
PhiUipi  vs.  Burg,  1  Lord  Raym.  5  «.  c.  2  Ter.  346.    Dartmouth 
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Bbhhinotom,  College  vs.   Woodward,  4  Wheat.  674.     Attorney  General  vs. 

1836.  Earl  Clarendon^  17  Vesey,  498. 
Ex'n  oi  Burr  The  distinction  must  be  attended  to  between  the  judicial  power 
Smith  Wo/,  of  the  king  as  parens  patriae  delegated  usually  to  the  chancellor, 
and  his  general  superintending  power,  enforced  through  his  attor- 
ney general,  in  courts  according  to  their  general  jurisdiction^  and 
in  which  the  attorney  general  appears  only  as  a  suitor  to  enforce 
their  rights  upon  general  principles  of  law  and  settled  rules  of  prac- 
tice. 

This  special  summary  jurisdiction  is  exercised  by  the  chancellor, 
as  a  delegation  of  the  crown,  in  a  summary  way,  in  the  case  of 
general  charities,  visitations  of  elymosynary  corporations,  and  of 
idiots  and  lunatics. 

The  proceedings  are  before  the  chancellor  by  petition  or  com- 
mission, under  the  sign  manual,  in  a  summary  way.  See  Attor- 
ney General  vs.  Herricky  Amb.  712,  and  the  cases  there  referred 
to.  2  Harrison's  Ch.  Pr.  for  proceedings  on  commission  to  estab- 
lish a  case  of  idiocy  or  lunacy. 

In  the  Attorney  General  vs.  The  Earl  of  Clarendony  17  Ves. 
492,  an  information  for  the  regulation  of  Harrow  School,  under 
the  visitorial  power,  was  dismissed,  on  the  ground  that  the  remedy 
was  by  petition  to  the  crown,  and  not  by  bill  or  information.  But 
in  Attorney  General  vs.  Dixies  13  Vesey,  519,  it  was  held  that 
an  information  would  lie  in  the  case  of  an  abuse  or  mismanagement 
of  the  revenues  by  the  members  of  a  charitable  corporation,  un^er 
the  general  j^pisdiction  of  the  court  in  cases  of  breach  of  trusty  on 
p.  553,  the  chancellor  states,  that  although  a  commission  of  chari- 
table uses  could  not  issue  b  such  case,  the  court  may  act.  See 
also  Dummer  vs.  The  Corporation  of  Chippenham,  14  Vesey, 
252,  2  Mad.  Ch.  129. 

That  the  proceedings  by  information  in  chancery  are  under  its 
general  equity  jurisdiction,  and  according  to  its  settled  rules  of 
practice,  see  2  Vesey  Sen.  327,  328,  Mitford's  Pleadings,  78,  79. 

In  ,  9  Vesey,  547,  an  application  was  made  to  tax 

costs  in  a  summary  proceeding  before  the  chancellor  exercising  the 
power  of  visitor,  on  the  ground  of  its  being  a  proceeding  in  equity y 
and  therefore  within  the  statute  allowing  costs.  It  was  refused, 
the  proceeding  not  being  in  equity.  But  costs  are  constantly  tax- 
ed in  proceedings  in  charity  cases,  whether  by  bill  or  information. 

It  is  usual  to  blend  in  the'  case  of  general  charities  the  equity 
jurisdiction  of  the  chancellor  upon  bill  or  information  with  bis  del- 
egated summary  jurisdiction  by  petition  under  the  crown,  as  in  Co- 
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ry  vs.  Abbott^l  Vesey,  490,  497,  which  was  by  bill,  the  attorney  BBHmnoToii. 
geDeral  being  uefendant.     The  same  took  place  in  Attorney  Gen-        I835. 
eral  vs.  Dixie,  13  Vesey,  535;  also  in  the  Attorney  General  vs.  Ex'rsof  Bun 
Herrick,  Ambler,  713,  and  in  Attorney  General  vs.  I/yderfin,   1     Smiihirfo/ 
Vera.  224. 

In  such  case  thn  charity  is  defined  and  settled,  as  to  its  purposes, 
under  the  sign  manual,  and  a  final  decree  is  had  upon  the  bill  or 
iDfonnation  directing  the  appropriation  of  the  fiinds,  or  as  the  case 
may  be. 

These  views  of  the  subject  will  serve  to  explain  the  general  re- 
marks of  treatise  writers  on  the  powers  of  the  king  as  parens  pa* 
true,  and  the  powers  of  the  chancellor  as  his  delegate. 

In  2  Vem.  342,  the  chancellor  says,  there  were  several  things 
tbat  belonged  to  the  king  as  parens  patruB,  and  fell  under  the  care 
and  direction  of  this  court  as  charities,  infants,  idiots  and  lunatics. 
But  the  chancellor  certainly  did  not  mean  to  say,  that  in  all  pro- 
ceedings touching  those  interests  before  the  chancellor,  he  is  acting 
as  the  special  delegate  of  the  crown.  He  may  be  so  acting  on  ap- 
pointment of  guardians  to  wards,  and  in  protecting  wards  of  the 
court  in  a  summary  way.  But  when  bills  or  informations  are  ex- 
hibited touching  any  of  those  interests,  the  proceedings  are  under 
the  equity  jurisdiction  of  the  court,  and  costs  are  taxed  as  proceed- 
ings in  equity. 

The  sovereign,  as  parens  patria,  or  guardian  of  the  people  in 
return  for  their  allegiance,  will  take  care  of  such  of  his  subjects  as 
are  unable  to  take  care  of  themselves,  whether  it  proceed  from  non- 
age, idiocy,  lunacy  or  the  like. — Chit.  Prerog.  of  the  Crown,  158. 
Standf.  Prerog.  37. 

When  the  sovereign  sues  in  courts  of  justice,  he  proceeds  accord- 
ing to  the  laws  of  the  land  and  the  practice  of  the  courts. 

Thus  an  information  of  debt  is  in  effect  the  king's  action  of 
debt.-— Chit.  Prerog.  335.  3  Bl.  Com.  261.  Por/cr'*  case,  i 
Co.  24,  was  an  information  for  intrusion,  but  it  will  not  be  pretend- 
ed that  the  judges  of  the  exchequer  were  then  acting  under  a  per- 
sonal delegation  from  the  crown. 

When  the  United  States  sue  in  the  federal  courts,  eitlier  on  the 
common  law  or  equity  side,  they  are  governed  by  the  same  gene- 
ral principles  as  in  other  cases. 

In  the  Attorney  General  vs.  The  Mayor  of  DMin^  1  Blingh's 
Rep.  347,  348,  (new  series,)  Lord  Redesdale  says  the  king,  as 
parens  patria,  has  a  right  to  call  upon  the  courts  of  justice  accord- 
ing to  the  nature  of  their  several  jurisdictions^  to  see  that  right  is 
done  to  the  subject. 
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BmrwGToif,      To  conclude,  upon  this  branch  of  the  case :  The  power  of  giv- 

'i€35.  *     ing  relief  by  information  is  under  the  general  equity  jurisdiction  of 

Bx'n  of  Burr  jjjg  cQuft,  and  if  this  power  did  exist  anterior  to  the  statute  of  uses^ 

Smith  «i  a/,    it  establishes  the  original  jurisdiction  of  that  court,  as  a  court  of 

equity,  over  the  subject,  independently  of  the  statute.     We  have 

shown  from  Duke  the  p6wer  of  the  court,  anterior  to  that  statute, 

to  give  relief  by  original  bill.     The  testimony  of  Lord  Eldon  to 

the  high  authority  of  that  work  will  be  found  in  1  Swanston,  298- 

301. 

Lord  Eldon,  after  a  full  examination  of  the  subject,  says,  that 
where  there  is  a  general  indefinite  purpose,  not  fixing  itself  upoa 
any  object,  the  disposition  is  in  the  king  by  sign  manual,  but  when 
the  execution  of  the  charity  is  to  be  by  a  trustee  with  general,  or 
some  objects  pointed  out,  the  court  will  take  the  administration  of 
the  trust.— Moggrirffc  vs.  Thackruh^  7  Vesey,  86,  87. 

The  case  of  Bradley's  will,  7  Vesey,  50,  and  of  Morrice  vs. 
Bishop  of  Durham,  9  Vesey,  319,  were  decided  expressly  on  the 
ground  that  the  trusts  were  too  extensive  to  be  embraced  under 
the  head  of  charities.  Benevolence,  virtue,  and  the  happiness  of 
mankind,  may  embrace  charity,  but  they  embrace  something  more. 

The  statute  is  referred  to  as  a  guide  to  ascertain  what  is  chari- 
table.  Not  one  word  is  said  in  either  of  those  cases  to  show  that 
the  remedy,  whether  by  original  bill,  or  information,  is  derived  from 
the  statute. — See  his  opinion  also  in  3  Mir.  409,  and  6  Dow,  137. 

In  the  Attorney  General  vs.  Mayor  of  Dvblin,  the  original  ju- 
risdiction of  equity  over  charitable  uses  came  up  directly  because 
that  statute  did  not  extend  to  Ireland.  Lord  Redesdale  decided 
that  chancery  had  original  jurisdiction  over  charitable  uses,  which 
was  affirmed  on  appeal  in  parliament.  Lord  Eldon  presiding. — I 
Bligh's  Reports,  (new  series)  347. 

But  if  we  suppose  that  the  equity  jurisdiction  over  charities  has 
arisen  since  the  43d  Elizabeth,  ic  manifestly  has  not  sprung  from 
the  provisions  of  that  statute.  The  power  of  the  chancellor,  under 
'  that  statute,  is  special  and  summary,  and  altogether  different  from 
his  general  equity  jurisdiction. — Windsor  vs.  Farnham,  Cro.-  Car. 
40.  and  2  Atk.  551.  From  these  cases  it  appears  that  neither  an 
appeal  nor  a  bill  of  review  lie  from  the  decree  of  the  chancellor  on 
commission,  but  an  appeal  will  lie  from  his  decree  on  original  bill 
in  a  charity  case. 

The  case  of  Morpeth,  in  Duke,  242,  shows  very  clearly  that  the 
original  jurisdiction  in  chancery  is  altogether  jndependent  of  the 
statute. 
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Much  the  largest  portion  of  equity  jurisdiction  has  arisen  since  BnvmsaTom, 

the  43d  of  Elizabeth.     Bills  for  partition  were  introduced  in  the 1836.  ^ 

reign  of  James  I. — I  Mad.  Ch.  198.     The  granting  of  injunctions  Ex'r«^of  Buir 
in  chancery  commenced  about  the  same  time.     The  first  case  of  a    Smithed  at. 
bill  quia  timet  was  in  20  Charles  IL— 1  Ch.  Ca.  121. 

The  powers  of  that  court  were  first  fiilly  developed  by  Notting- 
ham, and  afterwards  greatly  extended  by  Hardwick. 

Its  powers  to  give  redress  by  bill  and  information  in  the  case  of 
charities,  grew  out  of  its  general  principles  of  relief,  and  the  analo- 
gy which  such  cases  bore  to  ordinary  uses  and  trusts,  the  resem- 
blance failing  only  when  from  the  necessity  of  the  case  it  roust  fail, 
viz.  the  vagueness  of  the  trust  which  is  essential  to  the  existence 
and  to  the  salutary  administration  of  public  charities.  In  both  kinds 
there  is  confidence  and  trust. 

A  purchaser  of  the  legal  estate,  for  a  valuable  consideration, 
would  be  protected  in  chancery.  j0f^^^^'^^^ 

It  is  upon  the  general  doctrine  of  ^t^s^*^lFAd|i^W  equity 
in  the  case  of  charitable  corporations,^a!^nginal  jurisaJcwon  to  re-, 
lieve  for  abuse  of  management  by  ^heBpMenoiaff|^  Rov- 

ensworth  Hospiialj  15  Vesey,  314,)lMlr  even  where  thvheir  of 
the  founder  being  visitor,  is  oneof  th^|OKlM||f|fLlt^i^#^9  519.) 
Under  the  general  principle  that  a  tru^^ecannot  Iny^ir  the  trust 
estate  for  his  own  benefit,  the  governors  orS.  ^lil^are  not  allow- 
ed to  take  to  themselves  leases  of  the  charity  lands.— ^^tor/iey 
General  vs.  Clarendon,  17  Vesey,  500. 

Our  last  inquiry  is,  whether  the  law  of  charitable  use  is  in 
force  in  this  country,  and  will  be  carried  into  efiect  in  our  courts 
of  equity  so  far  as  regards  the  bequests  in  this  will. 

These  bequests  are  for  a  definite  purpose.  The  difiTerent  asso- 
ciations for  whose  uses  they  are  given,  are  organized  and  in  full 
operation.  They  form  a  scheme  to  administer  this  charity  as  defi- 
nite as  the  scheme  devised  by  the  court,  or  under  its  direction  in 
Moggridge  vs.  ThacJc,  7  Vesey,  40.  There  is  no  occasion  for  the 
interposition  of  government  to  direct  the  establishment  of  these 
charities.  No  schemes  are  required  to  be  formed.  Whether  vague 
general  charities,  not  having  a  fixed  purpose,  can  be  enforced  in 
our  courts  of  equity,  it  is  unnecessary  and  immaterial  to  inquire. 
Whether  our  courts  of  equity  can  be  considered  as  clothed  with 
that  special  delegated  judicial  authority  which  is  supposed  in  Eng- 
land to  emanate  from  the  prerogative  of  the  crown,  is  also  immate- 
rial to  the  present  purpose.  When  those  questions  fairly  arise  in 
a  cause,  it  will  be  time  enough  to  discuss  and  decide  them. 
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BcMiimoToii,      1  propose  to  show, 

1835.  1st,   That  these  charitable  uses,  with  a  fixed  definite  purpose, 

£xr»ot  Burr  ^^  '^^  foTCQ  in  this  couDtry,  as  part  of  the  English  common  law, 

Smith  «<  td.   sustained  and  protected  in  courts  of  equity,  and  brought  here  by 

our  ancestors,  and  that  this  position  is  supported  by  authorities  io 

this  country. 

2d,  That  if  this  doctrine  of  charitable  uses,  and  the  equitable 
remedy  in  relation  thereto,  is  considered  as  dependent  upon  the 
statute  of  charitable  uses,  the  principles  of  that  statute  are  in  no 
force  here  as  part  of  the  local  common  law. 

Terrel  vs.  Taylor^  9  Cranch,  43,  was  a  bill  exhibited  by  the 
members  of  the  vestry  of  an  Episcopal  Church,  on  behalf  of  the 
congregation,  against  the  overseers  of  the  poor  of  the  county  and 
the  wardens  of  the  church,  praying  that  the  defendants  be  enjoined 
from  claiming  the  land,  and  the  wardens  be  decreed  to  sell  the  laud 
for  the  benefit  of  the  church. 

The  lands  in  question  had  been  conveyed  to  the  vestry  in  1770. 
In  1801,  the  legislature  of  Virginia  passed  an  act,  vesting  this,  and 
all  other  real  estate  so  held,  in  the  overseers  of  the  poor  of  the  re- 
spective counties. 
X  The  court  decided  that  the^freehold  of  a  church  vests  in  the  par- 

son, but  for  the  use  of  the  church ; — that  the  conveyance  passed  the 
premises  by  estoppel,  though  the  grantees  could  not  bold  it  for  the 
benefit  of  the  church,  (p.  59)  ; — that  it  was  immaterial  whether 
the  church  was  or  was  not  a  voluntary  society  ;  for  in  equity,  the 
same  reason  would  exist  for  relief  in  the  one  case  as  in  the  other, 
(p.  45,  46)  ; — that  the  freehold  being  in  the  parson,  his  consent  to 
a  sale  would  be  necessary,  which  was  decreed  to  be  made  with  his 
assent.     The  act  of  1801  was  decreed  to  be  unconstitutional. 

The  Town  of  Pawht  vs.  Clark  and  others,  9  Cranch,  292, 
was  an  ejectment  for  lands  in  Vermont.  The  land  was  granted  in 
the  charter  of  the  town  of  Pawlet,  dated  26lh  August,  1761,  by 
the  former  Governor  of  New-Hampshire,  to  63  persons,  in  68 
shares,  with  a  reservation  of  5  shares  as  a  glebe  for  the  Church  of 
England,  as  by  law  established.  Afterwards,  in  1802,  there  was  a 
society  of  Episcopalians  duly  organized.  The  court  decided  that 
the  legal  interest  in  the  share  for  the  glebQ  was  not  vested  in  the 
other  grantees,  subject  either  to  a  condition  or  trust  for  the  church, 
(p.  324)  and  that  the  church  as  such,  was  not  a  corporation ;  but 
its  real  estate  vests  m  the  parson  for  the  use  and  benefit  of  the 
church.  Therebeingnosuchchurchatthe  time  of  the  grant, such  a 
donation  by  the  crown  for  a  non-existing  parish  church,  will  take 
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eflbct  as  ft  dedication  to  pious  uses.    That  this  would  confiirin  to  BsKmiNaroH, 
the  doctrine  of  the  civil  law,  which  as  to  pious  donations,  Bacton        isddT* 
has  not  scrupled  to  affirm  to  be  the  law  of  England,  (p,  331, 832).  s*'"  "^  Burr 
These  doctrines  were  determined  to  have  been  introduced  into   Sniih  «ia<. 
New-Hampshire  and  Vermont,  (p.  333). 

la  the  case  of  the  Baptist  ABsociaiian  vs.  HarCs  ExWs^  (4 
Wheat.  1)  which  came  up  on  appeal  from  the  circuit  court  in  Vir- 
ginia, the  court  below  being  divided  in  opinion,  the  supreme  court 
decided  against  the  validity  of  the  devise,  the  association  not  being 
incorporated*  The  land  lay  in  Virginia.  The  statutes  of  charita- 
ble uses  hftd  been  introduced  into  that  state  as  part  of  their  local 
law,  and  bad  been  repealed.  This  of  itself  might  have  been  suffi- 
cient to  warrant  the  decision.  But  the  Chief  Justice  has  delivered 
an  opinion  on  that  case,  which,  if  followed  out,  would  prostrate  al- 
most all  the  property  belonging  to  the  religious  and  charitable. op- 
erations of  the  country. 

If  this  voluntary  association  could  not.  In  equity,  take  property, 
as  the  almoners  of  a  charitable  or  pious  bounty,  it  follows  that  a  le- 
gal estate  could  not  be  held  in  trust  for  them,  whether  individuals 
or  a  corporation  should  be  the  grantees ;  but  there  would  be  either 
a  resulting  tnist  for  the  donor  or  bis  beirs,  or  the  grantees  would 
hold  the  land,  discharged  of  the  trust.  This  is  a  familiar  principle, 
applicable  to  all  uses  and  trusts,  and  was  thereby  applied  in  Mor- 
rice  vs.  the  Bishop  of  Durhaniy  9  Vesey,  319. 

If  that  voluntary  association,  could  take  an  equitable  interest  for 
lands  for  pious  and  charitable  uses,  then  a  court  of  equity,  under 
another  principle  as  broad  as  it  is  familiar,  would  not  allow  the  equi- 
table'lnterest  to  fail  for  the  want  of  a  trustee,  but  would  fasten  the 
trust  upon  the  lien  at  law.  The  great  and  well-earned  fame  of  that ' 
distinguished  Judge,  has  spread  widely  the  influence  of  that  opin- 
ion. 

The  case  of  Beatiy  vs.  Kurtx^  (2  Peters.  566)  revived  the  lus- 
tre which  bad  been  thrown  upon  the  doctrine  of  pious  and  charita- 
ble uses,  in  the  cases  cited  from  9  Cranch,  and  which  had  been 
somewhat  obscured  by  the  opinion  in  4  Wheaton. 

A  lot  of  land  had  been  dedicated  by  Beatty  and  Richie,  in  1769, 
to  pious  uses,  by  being  dbtinguished  and  set  apart,  for  the  sole  use  and 
benefit  of  the  German  Lutheran  Church .  Soon  after,  the  lot  was  en- 
closed by  the  society  of  Lutherans,  who. used  it  as  a  burying-ground, 
and  erected  a  church.  The  defendants  below,  the  heirs  at  law  of 
the  original  founders,  claimed  the  property.    The  society  were  not 
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Bsmrafwroif,  incorporated.  There  had  been  no  conveyance  to  them,  or  to  tnis- 
iSS^'  tees  for  their  use.  The  bill  was  filed  by  some  of  the  members  of 
Bx'norBuiT  the  society  on  behalf  of  themselves  and  others,  to  be  quieted  in 
•iDiUi*«c  •!.  their  possession ;  and  the  court  decreed  in  their  favor,  deciding  that 
if  the  appropriation  is  to  be  deemed  valid  at  all,  it  must  be  upon 
other  principles  than  those  which  ordinarily  apply  between  grant" 
or  and  grantee,  and  that  it  could  be  supported  as  a  dedication  to 
public  and  pious  uses,  (p.  583).  Though  the  bill  of  rights  of  Ma- 
ryland was  referred  to  as  sanctioning  the  application  of  that  doc- 
trine to  the  case,  yet  the  same  court  say,  in  ^—  vs.  fFhite^ 
(6  Peters.  436)  that  the  court  sustained  it  on  the  ground  that  it 
was  a  dedication  of  the  lot  to  public  and  pious  uses,  adopting  the 
principle  that  had  been  laid  down  m  the  Toum  ofPawht  vs.  Clarke 
(9  Cranch,  292)  that  appropriations  of  this  description  were  excep- 
tions to  the  general  rule  requiring  a  grantee ; — that  it  was  like  a 
dedication  of  a  highway  to  the  public ; — ^that  it  did  not  turn  upon  the 
bill  of  rights  of  Maryland,  or  the  statute  of  Elizabeth,  but  rested 
upon  more  general  principles,  and  that  this  was  not  a  novel  doc- 
trine. 

There  is  in  this  respect  a  resemblance  between  charitable  uses 
and  public  property.  Charities  endowed  for  the  relief  of  certain 
classes  of  individuak,  are  to  a  certain  extent  public :  they  are  call- 
ed public  charities,  though  not  altogether  public  property.  Hence, 
if  an  information  is  exhibited  on  their  behalf,  a  relator  is  required, 
(Mitford's  Pleading).  The  equity  right  of  the  voluntary  associa- 
tion of  German  Lutherans  was  a  public  charity,  but  not  public  in 
any  other  sense ;  and  certainly  not  more  of  a  public  character  than 
the  American  Bible  Society,  or  the  American  Colonization  Socie- 
ty. We  find  the  same  doctrines  recognized  and  sanctioned  by  the 
supreme  court  in  Inglii  vs.  The  Trustees  of  ih^  Sailor^s  Snug 
Harbor,  (3  Peters.  U.  S.  R.  99).  These  doctrines  will  be  neces- 
sary to  protect  the  unfortunate  sailors,  the  meritorious  objects  of 
that  bounty,  against  the  malversations  of  the  trustees,  if  any  should 
take  place. 

The  Massachusetts  dispositions  of  property  to  charitable  uses, 
are  sanctioned  and  enforced,  (Bartlet  vs.  King,  12  Mass.  R.  537. 
First  Parish  in  Shapleigh  vs.  Gilman,  13  Mass.  R.  190).  In 
Bartlet  vs.  King,  the  devise  was  to  certain  trustees  in  trust  for  the 
American  Board  of  Commissioners  for  Foreign  Missions,  and  their 
associates.  The  court  considered  the  members  of  that  board,  for 
the  time  being,  as  entitled  to  take  as  trustees  for  the  charity ,»ther6 
being  two  sets  of  **^istee3.     The  court  consider  trustees  lis  essen- 
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tial  to  administer  the  charity ;  and  that  it  cannot  be  done  through  BnoruforoM, 
the  instramentality  of  a  scheme  formed  of  a  voluntary  association,        issp* 
as  was  the  case  b  Beatty  vs.  Kurtz :  But  this  arose  from  the  cir-  Ex*"  of  Burr 
eumstance  that  they  have  no  court  of  equity  in  Massachusetts.—*    Bmith  «<  «i. 
Such  an  association^  therefore,  could  not  sue  or  be  sued  in  Massa- 
chusetts.    In  a  late  case  {Ooing  vs.  Emery)  in  the  supreme  court 
of  Massachusetts,  we  find  the  same  principles  recognized  and  ap- 
plied. 

In  Bull  vs.  BuUy  (8  Con.  R.)  a  bequest  for  poor  relations  was 
held  good  as  a  charitable  use.  In  S  Vesey,  87,  111|  was  a  simi- 
lar bequest,  and  it  was  maintained  as  a  good  charitable  use. 

Charitable  uses  are  upheld  in  New- York,  (McCartee  vs.  TTu 
Orphan  Asylum^  9  Cowan,  479, 481,)  in  which  Chancellor  Jones 
went  into  a  full  and  learned  investigation  of  the  subject ;  and  he 
further  mamtained,  with  great  strength  of  lessoning,  that  if  the  ad- 
ministration of  this  branch  of  the  law,  by  the  chancellor,  is  not  to 
be  considered  as  ordinary  equity  jurisdiction,  yet  it  formed  an  an- 
cient head  of  chancery  jurisdiction,  and  the  chancellors  in  this  coun- 
try are  clothed  with  similar  power. — (See  also  Bowden  vs.  Ma- 
Leod,  1  Edwards  V.  Chan.  R.  589.    7  John.  Ch.  R.  892. 

In  New  Jersey,  in  the  case  of  the  Free  Reformed  Dutch  Church 
of  AcquackanocJc  vs.  The  Esoecutors  of  Ackerman^  there  was  a 
bequest  of  property,  the  interest  to  be  applied  to  the  maintenance 
of  a  clergyman.  The  bequest  was  held  to  be  good,  by  Chancellor 
WiUiamson,  as  a  charitable  use. 

In  Shotwell  vs.  HendricJcson^  the  same  doctrine  was  maintained 
9y  the  court,  and  was  essential  to  thb  foundation  of  the  suit. 

In  Pennsylvania,  charitable  uses  were  maintained  (in  Whitman 
vs.  Lex,  17  S.  b  R. 89,  and  McGinvs.  Aaron,  1  Penn.  R.  51)  as 
part  of  the  common  law  of  the  state.  In  the  case  of  MagUl  and 
othen  vs.  Brovm,  in  the  U.  S.  Circuit  Court,  before  Justices  Hop- 
kinson  and  Baldwin,  on  the  will  of  Sarah  Zane,  containing  bequests 
to  several  Quaker  Meetings,  which  were  not  incorporated,  the  court 
maintained  the  doctrbes  of  the  state  courts  of  Pennsylvania,  and 
riiowed  that  by  long  established  usage  in  Pennsylvania,  religious 
and  charitable,  though  mere  voluntary  associations,  were  capable  of 
holding  property  fot  pious  and  charitable  uses,  and  as  to  such  pur- 
poses, they  were  to  be  deemed  incorporated.  They  further  show- 
ed, ^m  a  very  able,  learned  investigation  of  the  subject,  that  this 
doctrine  did  not  originate  in  the  statute  of  charitable  uses,  but  was 
part  tS  t^e  common  law  of  England,  derived  from  the  civil  law. — 
In  North  Carolina,  in  the  case  of  Qriffin  vs.  Qraham,  1  Hawks' 
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BiiiiniraTON,  Reports,  96  and  97»  the  testator  made  his  executors  bis  trusteeSi 

isss.       and  gave  them  all  the  residue  of  hts  real  and  personal  estate  in  trust 

Bz'fi  fU  Burr  q„{  of  the  rents  and  profits  to  establbh  a  school  for  the  maintenance 

BnitJiitfaf.   of  indigent  scholars.    The  heir  at  law  and  next  of  kin  exhibited 

their  bill  against  the  executors,  in  order  to  have  the  trusls  avoided, 

and  the  defendants  converted  into  trustees  for  themselves.    The 

court  decided  that  the  43d  Eliz.  was  in  full  force  in  that  state ; — 

that  independently  of  the  statute,  their  court  of  equity  had  the  like 

jurisdiction  as  the  court  of  chancery  in  England.    That  in  tbb  case, 

it  was  a  trust  for  a  definite  charity,  with  specific  objects  pointed 

out ;  and  the  court  would  take  jurisdiction  thereof,  by  virtue  of  its 

ordinary  equity  powers. 

The  case  of  the  Tuion  oj  Pawlet  vs.  Clark  and  others,  in  9 
Cranch,  came  up  from  Vermont,  and  is  an  authority  to  show  that 
the  law  of  charitable*  uses  exists  in  this  state.— iSlone,  Eac^r,  vs. 
Grifin,  3  Vt.  R.  400. 

I  propose  next  to  show,  that  whether  the  law  of  charitable  uses 
in  England  rests  upon  the  sutute  of  43d  Eliz.  or  is  to  be  traced  to 
a  higher  source,  its  principles  have  been  mtroduced  into  this  coun- 
try, and  may  be  maintained  and  enforced  as  local  common  law. 

The  people  of  this  country  are  a  christian  people.  Charity,  both 
public  and  private,  is,  and  always  has  been,  widely  spread  and  exten* 
sively  practised.  These  remarks  apply  especially  to  New-England. 

Chancellor  Jones,  in  9  Cowan,  477,  says,  "  It  would  be  a  re- 
proach to  the  christian  character  to  say,  that  such  charity  bad  its 
origin  in  the  reign  of  Queen  Elizabeth."  Would  it  not  also  be  a 
reproach  to  the  christian  character  of  New-England  to  say  that  thb 
law  of  charity  has  never  taken  root  here  ?  Wherever  a  deposition 
of  property  of  a  moral  and  salutary  tendency,  has  long  and  exten- 
sively prevailed  in  a  community,  has  become  interwoven  with  the 
habits,  feelings,  practices  and  sentiments  of  the  people,  it  forms 
part  of  their  common  law.  This  does  not  depend  on  judicial  de- 
cision, but  necessarily  precedes  it. 

The  conviction  of  the  existence  of  such  a  practice  in  relation  to 
the  matter  now  under  consideration,  has  often  led  courts  to  dis- 
pense with  the  inquiry  into  the  origin  of  this  doctrine  ;  or  if  they 
make  the  inquiry,  also  to  rest  it  upon  the  43d  of  E^iz.,  and  then  to 
decide  that  the  principles  of  that  statute  have  been  introduced  Acre. 
Such  was  the  case  in  Orifin  vs.  Oraham,  1  Hawks'  N.  C.  R. 
96— Whitman  vs.  Zrw,  17  S.  b  B,  89,  and  Going  vs.  Emery, 
lately  decided  in  the  supreme  court  of  Massachusetts. 

Dane,  in  the  4th  volume  of  his  Abridgement,  page  6,  says. 
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*^  The  43d  of  Elizabethi  in  a  special  manner,  made  the  true  distino-  BBNimraToii, 
tioo  in  forbidding  gifts  to  superstitious  usea,  and  allowing  those  to       iSs"^ 
charitable  uses ; — that  the  statutes  of  Mortmain  were  adopted  b  ^''^  ^^  ^^ 
New-England,  and  that  the  statute  of  43d  Eliz.  was  \n  principle    smith  ifoi. 
adopted  by  our  ancestors.**    The  introduction  of  these  principles 
into  Vermont,  does  not  depend  merely  upon  the  general  practices, 
habits  and  feelings  of  the  community.     We  find  trusts  to  charita- 
ble purposes  expressly  sanctioned  and  adopted  in  the  constitution 
of  Vermont.    The  4l8t  section  provides  that  all  religious  societies 
or  bodies  of  men,  that  may  be  united  or  incorporated  for  the  ad- 
vancensent  of  religion  and  learning,  and  for  other  pious  and  chari- 
table purposes  shall  be  encouraged  and  protected  in  the  enjoyment 
of  the  privileges,  immunities  and  estates,  which  they  in  justice  ought 
to  enjoy,  under  such  regulations  as  the  general  assembly  of  this 
state  shall  direct. 

A  vast  portion  of  property  in  every  christian  community  must  ex- 
ist in  this  form.  It  is  too  late  to  inquire  whether  it  should  be  so. 
The  general  sentiment  and  practice  of  the  christian  world,  have  set- 
tled diat  question.  This  principle,  like  every  other,  may  be  abu- 
sed. The  tendency  of  the  age,  however,  is  against  superstitious 
and  extravagant  dispositions  to  charity.  There  no  doubt  are  cases 
of  indiscretion  ;  and  if  they  become  general,  the  legislature  could 
apply  the  correction.  It  would  not  be  right  to  place  this  property 
beyond  the  protection  of  law,  to  encourage  trustees  and  fundhold- 
ers  to  be  faiUiless.  The  radical  error  into  which  judges  and  coun- 
sel have  often  fallen,  consists  in  supposing  that  these  trusts  may 
exist  and  yet  not  be  legal.  That  they  may  exist  through  the  in- 
tervention of  a  trustee,  and  yet  not  be  protected  in  themselves  with- 
out his  aid.  They  must  be  either  lawful  or  unlawful.  If  the  latter, 
there  can  be  no  trust  in  their  favor :  If  the  former,  equity  will  pro- 
tect them  without  a  trustee,  by  fastening  a  trust  upon  the  heir;  or 
if  a  trustee  abuses  his  trust,  he  will  be  compelled  to  account,  and  a 
new  trustee  may  be  appointed.*-See  Seaton's  Forms  of  Decrees, 
128  to  134,  250,  251,  and  references. 

Another  radical  error  arises,  from  supposing  that  these  vague 
trusts,  as  they  are  called,  cannot  support  themselves^  and  therefore 
the  trustee  is  considered  as  clothed  with  the  equitable  as  well  as 
legal  estate ;  and  of  course,  if  the  trust  fails,  the  whole  fails. 

But  there  b  no  difficulty  in  conceiving  that  property,  to  be  man- 
i^ed  for  the  benefit  of  necessitous  objects,  to  be  sought  out  and  re- 
lieved, should  be  protected  in  equity,  and  devoted  to  its  legitimate 


S89  CASES  IN  THE  SUPREME  COURT 

^mIIZ!!!?"'*  P^^P^^****^    Tbsi  the  trastees  should  account  for  abusOp  and  new 

lete.       trustees  raised  up  as  in  other  cases,— 4hat  the  almoners  of  the  char- 

Ex'rt.ofBurr  j^y  ghould  aecouDt  for  their  mismanagement,  and  whenever  the 

Snich  Hvi.    abuse  is  such  that  there  are  none  to  call  them  to  account  in  behalf  of 

these  necessitous  objects  of  the  charity,  the  attorney  general  should 

interfere.    The  practical  effect  of  this  system  is  to  protect  such 

property  instead  of  allowing  it  to  be  preyed  upon. 

I  propose  to  show,  in  the  next  place,  that  there  are  in  these 
cases  competent  trustees ;  that  if  the  persons  designated  as  treasu- 
rers cannot  take  under  the  bequest,  the  executors  are  competent 
trustees  to  pay  over  the  money  to  the  societies  entitled  to  receive 
them ;  and  that  there  are  proper  parties  before  the  court  to  render 
such  a  decree  as  is  called  for  by  the  pleadings  and  the  (acts  of  the 
case. 

The  bequest  is  to  the  treasurer  for  the  iime  being,  fyc.  This 
must  be  construed  to  be  either,  first,  a  bequest  to  him  and  his  suc^ 
eessors  in  a  corporate  capacity ;  second,  a  bequest  to  the  person 
holding  that  appointment  at  the  death  of  the  testator,  and  payable 
to  him  in  five  annual  instalments ;  or  third,  a  bequest  to  him  and 
those  succeeding  him  in  the  appointment,  until  all. the  instalments 
are  paid. 

This  cannot  be  a  bequest  to  the  treasurer  in  a  corporate  capacity, 
because  he  has  no  such  capacity  ;  and  the  court  will  not  so  con- 
strue it,  if  they  can  put  any  other  construction  upon  it  that  will 
pve  it  efiect.  The  rule  b  too  well  established  to  admit  of  dispute, 
that  you  must  so  construe  an  instrument  ut  res  magis  vcJeat  quam 
pereat. — Town  of  Pawlet  vs.  ClarTc  et  al,  Cranch,  328.  12 
Mass.  543.  Hobart,  123.  This  may  be  construed  so  as  to  give 
it  effect  by  considering  the  word  treasurer  as  descriptive  and  ap- 
plying to  the  person  answering  that  description. — ^Bac.  Abr.  Grant 
C.  A  devise  to  the  treasurer  and  was  held  to  be  good  in  Owen 
vs.  Bean^  Bridg.  Duke,  486.  The  same  is  laid  down  in  Wettbe" 
loved  vs.  Jones,  Simons  and  Stewart,  40.  In  WaUer  vs.  ChUds, 
Ambler  529,  money,  the  proceeds  of  sales  of  real  and  persooal 
estate,  was  bequeathed  to-be  paid  to  the  treasurer  or  treasurers  for 
the  time  being,  for  the  maintenance  of  dissenting  students  for  the 
ministry,  the  bequest  was  sustained,  and  the  treasurer  not  even 
mode  a  party  to  the  suit.  It  is  no  answer  to  say  that  it  was  not 
intended  the  treasurer  should  take  a  beneficial  interest.  Only  a 
naked  legal  interest  is  given  to  the  trustee,  whether  he  was  in- 
tended to  take  in  his  individual,  or  in  a  supposed  corporate  capaci- 
ty.   When  the  bequest  or  dispositkm  is  made  to  a  voluntary  asso- 
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ciatioD,  composed  of  numerous  and  uncertain  persons,  constantly  ^^^?^^''' 
changing,  it  cannot  be  presumed  that  it  was  mtended  they  should        1885. ' 
take  in  their  individual  right.    But  where  the  class  of  persons,  ^**"^  ^""^ 
though  numerous,  may  be  reduced  to  certainty,  they  may  be  con*    Bmitbeioi 
strued  to  take  individually.^    Such  is  the  case  in  devises  to  grand 
children,  though  numerous,  and  such  was  the  case  in  Barthti  vs. 
King,  12  Mass.  Rep.     There  is  a  class  of  cases  where  contracts 
are  made  by  persons  as  treasurer,  clerk,  &c.  and  when  the  pre- 
sumption is,  that  they  made  them  as  agents  for  others,  and  conse^ 
quently  were  not  liable.     Such  cases  have  no  just  application  to 
the  present  case.    The  court  then  will  have  no  difficulty  in  con- 
struing this  a  bequest,  not  to  the  treasurer  in  an  official  or  corpo- 
rate capacity,  but  to  the  person  answering  that  descripiian.    The 
expression,  for  the  time  being,  shows  it  was  intended  to  be  descrip- 
tive.    It  would  be  absurd  to  intend  a  bequest  to  a  corporation  in 
perpetuity,  and  add  the  expression, /or  the  time  being.    It  is,  I 
think,  manifest,  the  testator  intended  to  use  the  term  treasurer  as 
descriptive,  and  that  he  intended  one  person  to  take,  viz.  the  per* 
son  answering  that  description  at  At*  death,  when  the  devise  takes 
efiect.     And  for  the  following  reasons : 

1.  The  peculiar  language  of  the  will.  It  is  given  to  the  treas^ 
urer  in  the  singular  number,  and  is  made  payable  to  the  said  treas- 
urer in  five  annual  instalments. 

2.  This  is  a  passive  trust  to  terminate  immediately,  and  not  a 
continued  active  trust.  It  was  to  go  to  the  uses  and  purposes  of 
a  charitable  institution,  organized  and  in  full  operation.  If  retained 
by  him  afterwards,  it  would  not  be  in  the  capacity  of  trustee,  but 
as  the  mere  fund-holder  of  the  society.  1  Sim.  and  Stew.  40. 
Amb.  526.  In  such  dispositions  the  society  is  entitled  at  once  to 
receive  the  money.  The  expression,  for  the  time  being,  may  re- 
fer to  one  particular  time,  as  for  instance,  the  death  of  the  testator, 
or  to  a  period  of  time.  It  was  manifestly  used  in  the  former  sense 
b  8  Peters,  99,  and  the  word  successors  embraced  the  officers  suc- 
ceeding. It  was  used  in  the  same  sense  in  Amb.  526.  But  sup- 
posing t%e  testator  intended  that  persons  successively  answering  the 
description  of  treasurer  for  five  years  should  take  in  succession. 
This  would  be  a  shifting  use,  and  bemg  within  the  period  assigned 
for  allowing  perpetuities,  would  be  good.-— 6  T.  R.  Daintry  vs. 
Daintry,  307.  1  B.  and  A.  713.  Bro.  Ch.  Cas.  386.  The 
objection  to  such  dispositions  in  succession  is,  the  danger  of  creat- 
ing perpetuity  ;  and  whenever  it  runs  beyond  the  limits  allowed  by 
tbe  Jaw,  if  it  be  a  devise  of  real  estate,  it  is  declared  void.    If  a 
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Bbmniroton,  beqaest  of  penonal  estate,  tiie  first  person  takes  the  whole  mter- 
18S6.  '    est. — Coke  Lit.  466.     Id  that  view  of  the  case,  as  this  is  perscMial 

Ez'ra  of  Burr  estate,  the  person  answeriog  the  description  of  treasurer  at  the 
Smith  H  oL    death  of  the  testator  would  take  the  whole  legal  interest  subject  to 
the  charitable  trust. 

But  suppose  the  bequest  of  the  naked  legal  interest  is  void,  the 
executors  in  the  will  are  tnuteta.  They  take  in  all  cases  personal 
estate  in  trust  for  legatees.  Executors  are  chargeable  in  equity, 
upon  the  ground  of  trust,  and  are  accountable  as  trustees,  each 
being  considered  a  trustee  for  the  entirety.— Men.  Chan.  466-467. 
Rutland  vs.  Rutland,  2  P.  Wms.  211.  1  Atkins,  458.  I  Sch. 
and  Le.  F.  202.  When  a  legacy  is  given  to  one  person  in  trust  for 
others,  the  executors  of  the  primary  trustees,  it  is  a  case  of  dou- 
ble trust,  in  this  respect  resembling  the  case  Barthtt  vs.  King,  12 
Mass.  Rep.  543.  If  the  legatee  named  as  trustee  could  take  as 
such,  he  would  at  once  pay  it  over  to  the  society.  The  society 
is  entitled  to  receive  it.^— 1  Sim.  and  S.  40.  The  executor  can 
do  the  same.  But  if  there  had  been  an  entire  failure  of  trustees, 
if  it  had  been  a  disposition  of  real  estate,  and  the  trustee  named 
in  the  will  had  died  in  the  life-time  of  the  testator,  or  since,  with- 
out leaving  heirs,  or  if  no  trustee  should  be  named  in  the  will,  it 
could  not  have  vitiated  or  defeated  the  charitable  dbposition. 

I  have  already  adverted  to  the  error  of  supposing  that^  these 
equitable  dispositions  to  charity  require  an  actual  trustee  in  being 
to  support  them.  If  they  are  too  vague  to  be  valid,  a  trustee  will 
not  make  them  good.  If,  on  the  other  hand,  they  are  valid,  equity 
will  fasten  the  trust  upon  the  property,  in  whose  hands  soever  it 
may  be,  with  the  exception  of  purchasers,  for  valuable  considera- 
tion, without  notice.  Justice  Story,  3  Pet.  U.  S.  R.  486,  remarks, 
that  the  rule  drawn  by  Lord  Eldon  from  a  most  learned  and  criti- 
cal examination  of  all  the  authorities  is,  that  where  there  is  a  be- 
quest to  trustees  for  charitable  purposes,  the  disposition  must  be  in 
chancery,  under  a  scheme  to  be  approved  by  a  master.  But  where 
the  object  is  charity,  and  no  trust  is  interposed,  it  must  be  by  the 
king,  under  his  sign  manual.  Lord  Eldon  is  not  always  liappy  in 
c<mveying  his  ideas  with  precision,  however  accurate  his  ideas  upon 
legal  subjects  may  be.  I  presume  he  did  not  mean  to  say,  that 
b  all  cases  the  control  of  charities  was  under  the  king's  sign  man- 
ual, where  there  was  not  a  bequest  to  trustees.  In  the  case  refer- 
red to,  in  which  Lord  Eldon  made  the  remark  alluded  to,  Mogg- 
ridge  vs.  TKackwtU,  7  Vesey  86,  Vartin,  the  intended  trustee, 
had  died  in  the  life-time,  yet  the  chancellor  took  jurisdiction  under 
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his  general  equity  powers.    The  rule  I  coosider  to  be^  that  wher-  BENNiNoroif, 
ever  there  is  a  general  charity,  with  discretionary  powers,  it  is  not        18S6/' 


a  trust. — 1  Vesey,  85-  The  disposition  and  establishment  of  it,  Ex'ra  of  Burr 
or  in  other  words,  the  application  of  it  to  charitable  objects  accord-  Smith  «i  at. 
ing  to  some  fixed  plan  or  definite  purpose,  and  thereby  converting 
it  into  a  trust,  is  in  the  king.  But  in  the  case  even  of  general 
charities,  when  there  are  trustees  with  full  discretionary  powers  of 
disposition,  its  disposition  is  not  under  the  sign  manual. — Waldo 
vs.  Baley^  16  Vesey,  210,  211.  If  in  the  latter  case  the  trustee 
should  die,  it  then  becomes  a  general  charity,  under  the  king's  dis- 
posal.— Attorney  General  vs.  Berryman,  1  Deck.  Rep.  168. 

In  the  case  of  charities  to  be  distributed  according  to  a  fixed 
purpose  and  among  objects  answering  to  that  purpose,  they  are  the 
cestui  que  trusts,  uncertain  in  some  measure,  but  stiH  as  «lertain  as 
the  subject  of  general  charities  will  admit  of;  and  in  such  cases, 
they  are  under  the  control  of  the  chancellor,  as  already  shown,  in 
virtue  of  his  general  equity  jurisdiction ;  and  applying  the  general 
principle  applicable  to  all  trusts,  equity  will,  when,  by  supplying  a 
trustee,  or  converting  the  heir  into  a  trustee.  See  the  case  of 
Moggridge  vs.  Thackwell,  7  Vesey,  86 — Attorney  Qeneral  vs. 
Lady  Downing,  Ambler,  571-— 3  Peters/ 119 — ^Bridg.  Duke, 
163,  whk^h  was  a  case  upon  ordinary  judicial  equity*— jB€a^^»e  vs. 
Kurtz,  2  Peters  U.  S.  Re^.—PawUt  vs.  Clarke,  9  Cranch,  292, 
in  both  which  cases  no  trustee  was  created.  In  1  Mad.  Ch.  Rep. 
62,  on  the  application  of  certain  inhabitants,  &c.  a  corporation^ 
who  had  committed  a  breach  of  trust  were  removed  and  new  trus-  ' 
tees  appointed.  See  also  Bull  vs.  Buil,  8  Conn.  Rep.  51 — ^9 
Cowen,  484-5. 

It  only  remains  to  show,  that  there  are  in  this  case  competent 
parties  before  the  court  to  enable  them  to  render  the  requisite  de- 
cree. 

The  bill  is  exhibited  to  settle  the  construction  of  the  will,  and 
that  the  claimants  may  interplead.  The  money  is  in  the  court,  or 
under  its  direction  and  disposal*  There  is  no  complaint  of  breach 
of  trust,  no  trustee  to  be  appointed,  no  continuing  trust  required. 
The  societies  are  entitled  to  the  disposal  of  the  money.  There  is 
no  complaint  or  well  grounded  apprehension,  that  they  will  misap- 
ply the  money.  In  such  a  case,  the  presence  of  the  attorney  gen- 
eral for  the  state  is  not  necessary.  In  Wellbeloved  vs.  Jones,  I 
Sim.  and  St.  4(y,  the  question  came  up  directly  before  the  court, 
and  although  in  that  case  the  presence  of  the  attorney  general  was 
required,  the  court  laid  down  thb  distbction.     '^It  has  been  held 

34 
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BummaTOH,  not  to  be  necessary  that  the  attorney  general  should  be  a  party 

1836.       whep  a  legacy  is  given  to  the  treasurer  or  other  ojicer  of  some 

^"m  ^""  established  charitabk  insiitutiony  to  become  a  part  of  the  general 

Smith  9i  •!.   funds  of  that  institution.     And  the  exception  is  reasonable,  for  the 

attorney  general  can  have  no  interference  with  the  distribution  of 

their  general  funds.     Whenever  there  is  a  general  charity  not  in 

trust,  and  the  purposes  of  it  are  not  established,  if  a  suit  is  brought 

in  respect  to  it  to  collect  the  .funds,  or  for  any  other  purpose,  it 

.must  be  in  the  name  of  the  attorney  general.     For  there  are  no 

competent  persons  to  bring  the  suit. 

In  the  case  of  charities  with  a  definite  purpose,  and  a  scheme 
administered  either  by  the  trustees  or  others,  or  of  charities  admin- 
istered by  the  trustees  at  their  discretion,  and  in  the  latter  case  the 
irustees  alone,  or  in  the  former  case,  the  managers  of  the  charity, 
in  collusion  with  the  trustees,  abused  the  trust,  then  the  attorney 
general  must  call  them  to  account.  But  here  there  is  nothing  for 
the  attorney  of  the  state  to  do.  The  charitable  insututions  are  en- 
titled to  the  funds,  they  may  sue  and  be  sued  in  equity,  in  the 
name  of  one  or  more,  on  behalf  of  the  others.  It  was  so  in  Beat- 
ty  vs.  Kurtz,  2  Peters. 

The  proper  peisol^  to  sue  and  be  sued  on  behalf  of  the  institu- 
tion.is  the  treasurer.  A  payment  to  him  is  a  payment  to  the  in- 
stitution. The  attorney  for  the  state,  if  before  the  court,  would 
not  receive  it. 

In  the  following  charity  cases,  th^  attorney  general  was  dispen- 
sed with: — fVhite  vs.  Whitt^  7  Vesey,  422.  Waldo  vs.  Bahy^ 
16  Vesey  ,-211.  Provost  oj  Edinburgh  vs.  Aubery,  Amb.  236. 
Oliphant  vs.  Hendrice,  i  Bro.  Ch.  Cas.  571.  CampbtU  vs.  Rod-- 
nory  1  Bro.  Ch.  Cas.  271.  Curtis  vs.  Huliony  14.  Vesey,  537. 
Mcintosh  vs.  Townsendy  16  V^ey,  330.  West  el  al.  vs.  Knight , 
1  Chan.  Cas.  134.  Penstedvs.  Payer,  Duke,  381.  The  above 
case  in  Zanes's  will.  Shotwell  vs.  Hendrickson,  above  referred  to. 
Boufden  et  ah  vs.  McLeody  1  Edw.  Ch.  Rep.  588.  Coggeshall 
vs.  Peltsony  7  John.  Ch.  Rep.  292.  Jones  vs.  WiUiamSy  Amb. 
651— lb.  524.  Moggridge  vs.  Thackwelly  7  Vesey,  36.  The 
toum  of  Pawlet  vs.  ClarVs  JErV^,  9  Cranch.     4  Vin.  500. 

It  is  well  settled,  that  in  charity  cases  as  well  as  others,  bequests 

^may  be  made  to  foreign  objects.«^Amb.  236.     1  Bro.  Ch.  Cases, 

571,  171,  444.     16  Vesey,  537.     4  Vesey,  433.     16  Ves.  330. 

My  purpose  has  been  to  show,  that  in  a  civilized  country,  with 
an  enlightened  administration  of  justice,  that  large  portion  of  prop- 
erty,  which,  under  the  influaice  of  Christianity,  purified  from  the 
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effects  of  superstition,  is  entrusted  to  charitable  institutions  to  ad-  Bntiwnamni, 
minister  to  the  necessities  of  the  poor  and  afflicted  part  of  the        iSS?^ 
human  family,  is  not  placed  beyond  the  pale  and  protection  of  the  E*'"  of  Burr 

law.  8iiiith««(il. 

Smith  and  Robinson  far  the  residuary  legatees. — It  is  contend- 
ed, on  the  part  of  the  residuary  legatees,-  that  no  persons  are  desig- 
nated in  the  will,  who  can  claim  either  at  law  or  in  equity,  as  trus- 
tee, or  as  cestui  que  trust ;  that  the  trust  is  ineffectually  declared, 
and  that  the  monies  bequeathed  vest  in  the  residuary  legatees,  dis- 
charged of  the  trust. 

1.  The  first  inquiry  to  be  made  is,  what  was  the  intention  of  the 
testator,'  as  indicated  by  the  terms  of  the  will. 

(I.)  It  was  obviously  the  intention  of  the  testator  to  make  the 
bequests  payable  to  th6  treasurer  of  the  several  societies  in  his 
official  and  not  in  his  private  capacity. 

There  are  no  terms  to  be  found  in  the  will,  indicating  the  testa-^ 
tor  intended  he  should  take  personally. 

The  monies  are  expressly  given  for  the  Dse  and  purposes  of  the 
society,  and  no  personal  benefit  was  intended  the  treasurer. 

The  language,  therefore,  in  the  will,  <'  I  bequeath  to  the  treasu- 
rer of,"  &c;  without  any  thing  further,  shows  the  treasurer  takes 
during  his  continuance  in  office. 

In  the  case  Attorney  ixeneral  vs.  Tancred,  1  Wra.  BIk.  Rep. 
91,  where  a  conveyance  was  made  to  certain  officers  of  a  corpo- 
ration,  and  not  to  the  corporation  itself,  and  Morrice  vs.  Bishop  of 
Durhamy  9  Vesey,  399,  and  iO  Ves.  522,  where  the  devise  was 
to  the  Bishop  for  such  objects  6f  liberality  and  benevolence  as  he 
might  approve  of,  it  was  held  the  individuals  could  not  claim  per- 
sonally under  the  official  description,  for  the  plain  reason  no  per- 
sonal benefit  was  intended. 

The  case  of  Attorney  General  vs.  Cook,  2  Ves.  Sen.  273, 
where  a  bequest  was  made  to  a  Baptist  minister,  is  to  the  same 
effect.  Unquharth  vs.  King,  7  Ves.  224.  •  The  rule  is  the  same 
at  law. — Piggot  vs.  Thompson,  3  Bos.  and  Pull,  147.  13  John. 
Rep.  38-9.  Mass.  Rep.  325.  2  Conn.  Rep.  680.  1  Crancb, 
345.     1  Chip.  Rep.  296. 

There  is  another  expression  in  the  will,  which  is  decisive  of  the 
question,  viz:  "I  give  and  bequeath  to  the  treasurer  for  the  time 
being  of,"  &c.  This  is  the  most  apt  phraseology  the  testator  could 
have  selected,  to  make  the  bequest  payable  to  the  individual  who 
should  from  time  to  time  be  treasurer.    Such  .is  thd  popular  im- 
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BnrnntoTON,  port  of  the  term.     It  is  repeatedly  used  in  our  statute  by  the  legis- 
1836.       lature  in  the  same  sense. — Stat.  ch.  47>  number  1,  sec.  23^  23 — 


Bx»ri  of  Burr  chap.  49,  number  1,  sec.  3 — number  2,  sec.  1— chap.  50,  number 

8toiih'f<«r.     1/3,  4« 

It  has  received  a  determinate  meaning  by  judicial  decision — it  is 
of  equivalent  import  with  the  word  successor. 

In  JRng  vs.  Morricey  4  East.  26,  Lord  EUenborough  says  this 
phrase,  '  time  being,'  means  no  more  than  hodieme  diume ;  that 
it  refers  to  individuals  in  succession.  77(6  Attorney  General  vs. 
Munbjfy  1  Merv.  327,  is  decisive  ^upon  this  point.  The.  grant  in 
that  case  was  made  to  the  Rector  for  the  tinie  being ;  the  grantor 
was  the  then  Rector.  The  grant  was  held  good  under  the  mort- 
main act,  as  the  grantor  could  not  claim  in  his  private  capacity. 
Jnglis  vs.  Sailor^s  Snug  Harbor^  3  Pet.  Rep.  147,  Judge  Sto- 
ry's opinion.  It  is  used  in  the  same  sense  by  Lord  Hardwick,  in 
the  case  of  Bayliesl  vs.  The  Attorney  General,  2  Atk.  239,  and 
so  in  all  cases  and  books,  both  at  law  and  in  equity. — Paine  vs. 
Archbishop  of  Canterbury,  14  Vesey,  365.  De  Garcin  vs.  Lato- 
8on,  4  Vesey,  433,  in  note.  Attorney  General  vs.  Lepine,  19 
Ves.  309.    9  Cow.  486. 

There  is  another  expression  in  the  will,  which  b  equally  decis- 
ive, in  the  case  of  the  Home  Missionary  Society.  The  expres- 
sion alluded  to  is,^'I  do  hereby  direct  my  executors  to  pay  said 
sum  of,"  &c.  to  the  treasurer  of  said  society.  The  words  '^  said 
treasurer,"  used  in  reference  to  the  other  societies,  is  an  exps^on 
to  the  same  effect. 

The  individual  then  to  whom  pay^ment  is  made  must  at  the  time 
the  monies  dre  handed  over,  be  the  treasurer  of  the  society. 

In  case  of  death  or  removal  of  the  treasurer,  payment  must  be 
made  to  his  successor. 

Besides,  the  treasury  is  the  place  of  deposit — the  office  of  treas- 
urer is  merely  to  keep  the  money.     The  expression  used  is,  a  di- 
"   rection  to  pay  into  the  treasury  the  monies  bequeathed,  and  of 
course  the  money  must  be  paid  to  the  individual  who  is  from  time 
to  time  treasurer. 

In  addition  to  this,  the  bequests  are  to  be  paid  in  five  annual  in- 
stalments.] 

-  The  treasurer  of  the  several  societies  is  elected  annually,  and 
consequently  is  liable  to  removal  from  office,  and  also  death.  This 
was  all  in  the  mind  of  the  testator :  hence  he  anticipates  it,  and 
makes  the  provision  that  the  bequests  should  be  payable  to  the  in- 


OF  THE  STATE  OF  VERMONT.  969 

dividual  who  successively  from  time  to  time,  holds  the  office  of .BcmnNOTOK, 
treasurer.  i836. 

This  too  is  admitted  in  the  answers  of  the  several  treasurers  filed  B<'»  of  Bmr 
in  the  case.    The  monies  are  claimed  in  their  official,  not  b  their    Smith  et  ai, 
private  capacity. 

2.  It  was  the  intention  of  the  testator,  the  society  should,  in  their 
character  as  such,  execute  the  trust.  The  bequests  are  for  the 
uses  and  purposes  of  the  society,  and  of  course  it  belongs  to  the 
societies  to  apply  the  monies.— J9ap^35/  Association  vs.  Hart's 
Ex^rsj  4  Wheat.  Rep.  1.  Green  vs.  Dennis^  6  Conn.  Rep.  299 
&  300.— 2  Conn.  Rep.  287. 

3.  There  are  no  cestui  que  tnistSf  or  peisons  named  in  the  will, 
who  can  claim  the  benefit  of  the  bequests.  The  monies  being 
givea  for  the  uses  and  purposes  of  the  society,  before  any  person 
can  claim  it,  it  is  necessary  the  society  should  select,  or  designate 
the  persons  or  objects  to  be  benefitted. 

The  American  Bible  Society  was  organized  for  the  purpose  of 
encouraging  and  promoting  a  wider  circulation  of  the  Bible  without 
note  or  comment,  throughout  the  United  States,  and  their  territo- 
ries, and  also  in  other  countries,  whether  Christian,  Mahometan  or 
Pagan.  Now  what  country,  kingdom,  state,  city,  town,  or  individ- 
ual, can  claim  the  benefit  of  this  bequest  ? 

The  other  bequests  are  of  the  same  indefinite  character,  and  it  is  • 

perfectly  obvious  no  one  is  designated  to  take  beneficially. 

2.  Is  a  devise  to  a  voluntary  association,  or  community  not  in- 
corporated, or  persons  in  succession  not  incorporate,  void  at  law  ? 

It  is  a  well-established  principle  at  law,  that  a  devise  or 'grant  to 
a  voluntary  association,  or  persons  in  succession  not  incorporate,  is 
void.— 1  Sw.  Dig.  L35.  Coke  Lit  95,  a.  Shep.  Touch.  235. 
Pow.  on  Dev.  337.  Com.  Dig.  35.  Jackson  vs.  Corey,  8  John. 
801.  HombecJc  vs.  WtstbrooTc,  9  John  R.  73.  Barker  vs.  Wood^ 
9  Mass.  419. — 12  Mass.  557.  Lockwood  vs.  Weed  ei  aL  2  Coi^. 
287.%  1  Hen.  &*Mumf.  470.  Petersdorf  Abr.  8  vol.  91,  note. 
Baj^ist  Association  vs.  JSarfs  ExWs,  4  Wheat  Rep.  1.*  Attor- 
ney General  vs.  Tancred,  1  Wm.  Black.  Rep.  91.  DeGarcin 
vs.  Lawsany  4  Ves.  433,  in  note  to  Corbyn  vs.  French.  Story's 
Opinion,  3  Pet.  Rep.    6  Con.  293. 

The  authorities  above  cited,  abundantly  establish  the  position, 
that  the  bequest  in  this  case  being  made  to  a  voluntary  society,  or 
peiscHis  in  succession  not  incorporate,  is  utteriy  void  in  law. 

3.  Can  this  court,  as  a  court  of  chancery,  establish  a  devise  void 
atbtw? 
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Bbmninoton,      The  treasurers  not  being  incorporate,  cannot  claim  or  demand 
iSr^'     the  monies,  or  sustain  any  suit  for  their  recovery  in  equity.     The 
Sz'rtot'Burr  societies  not  being  incorporated,  are  in  the  same  predicament. 
Smith  (K  Qi,       The  description  of  the  cestui  que  trust  is  so  vague  that  no  per- 
sons can  be  found,  who  have  such  an  equitable  interest,  as  will  en- 
able them  to  claim  in  equity. 

When  an  interpleading  bill  is  brought,  it  must  appear  there  are 
persons  capable  of  interpleading. — 1  Mad.  Chan.  176.  2  Swift's 
Dig.  207. 

-  If  the  orator  in  chancery  is  not  entitled  to  sue  by  reason  of  any 
personal  disability,  the  defendant  may  demur,  as  in  the  case  where 
a  bill  is  brought  by  an  infant,  feme  covert,  idiots  or  lunatics. — 2 
Mad.  Ch.  292.  2  Sw.  Dig.  219  k  224.  Lloyd  vs.  Loring,  6 
Ves.  773. 

Where  the  bill  was  filed  in  a  corporate  character,  and  it  appear- 
ed on  the  face  of  the  bill,  the  orators  were  not  entitled  to  sue  in 
that  character ;  it  was  held  a  demurrer  would  lie. 

In  the  case  of  Baylies  vs.  The  Altorney  General^  2  Atk.  5239, 
Lord  Hardwick  says,  ''  Though  the  Alderman  and  inhabitants  of 
a  ward  are  not  a  corporation,  yet  as  they  have  made  the  Attorney 
General  a  party,  I  can  make  a  decree,"  be. — ^most  clearly  intima- 
ting the  alderman  and  inhabitants  not  being  incorporated,  could  not 
sustain  a  suit  in  equity. 

So  in  all  cases  where  the  bequest  is  to  persons  in  succession,  not 
incorporated,  the  suit  in  equity  must  be  in  the  name  of  the  attor- 
ney general. — Attorney  General  vs.  Tancredy  1  Wm.  Black.  91. 
Attorney  General  vs.  Cooky  2  Ves.  Sen.  273.    4  Wheat  App.  8. 

In  the  case  of  Merrill  vs.  Lawson,  (4  Vin.  Abr.  500)  Lord 
Chancellor  Parker  stated  the  rule  to  be,  when  a  charity  is  given  to 
persons  uncertain,  and  incapable  of  sueing  and  being  sued,  the  bill 
ex  necessitate  rei  must  be  in  the  name  of  the  attorney  general. 

The  reasoning  of  Chancellor  Jones,  (9  Cow.  282  &  283)  and 
also  Judge  Story,  (3  Pet.  Rep.  500)  fs  to  the  same  effect.    * 

In  the«cases  of  The  Baptist  Association  vs.  HarCs  Executors^ 
IngKss  vs.  Saihr^s  Snug  Harbor ^  Mc  Carter  vs.  Orphans^  Asy^ 
Icim,  Town  of  New  RochelUy  (7  John.  Ch.  Rep.  292)  and  McGir 
vs.  Aarony  (1  Penn.  49)  the  persons  sueing  were  incorporate  at 
the  time  of  commencing  the  suit. 

In  the  case  of  Bartlett  vs.  King^  (13  Massi  542)  and  Whitman 
vs.  JLeXy  (17  Seig.  h  Rawle,  88)  there  was  a  competent  trustee 
appointed  in  the  will  to  execute  the  trust. 

So  that  there  is  no  ease  to  be  found  to  warrant  a  suit  in  favor 
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of  the  society,  or  treasurers,  or  any  other  person,  to  enforce  the  BiwKiNOT<m, 
present  bequest.  18367* 

Whether  the  state,  as  parens  patria^  can  claim  these  bequests,  EKToTBuJr 
is  a  point  which  does  not  arise-^the  state  not  being  a  party.— 4    8miih«io{ 
Wheat.  Rep.  50. 

In  a  case  like  this  in  England,  there  must  be  an  express  appli- 
cation to  the  king  for  a  sign  manual. — Attorney  General  vs.  ITer- 
ricky  Amb.  712. 

The  state  cannot  express  its  determination  to  claim  the  bequests 
except  by  special  act  of  the  legislature.  This  has  been  considered 
by  some  judges  equivalent  to  the  king's  sign  manual. 

There  is  no  probability  that  the  state  will  ever  interfere^  and  if 
not,  the  residuary  legatees  are  entitled  to  the  monies. 

It  is  believed  that  if  the  state,  ^  parem  pairia,  should  attempt 
to  claim  the  bequests,  and  pass  an  act  in  any  shape  for  that  pur- 
pose, it  would  be  of  no  avail. 

The  king  holds  his  office  by  divine  right,  and  has  his  prerogative 
in  right  of  his  regal  dignity  and  out  of  the  ordinary  course  of  the 
common  law.— 1  Bl.  Com.  239  b  5?40. 

Can  a  right  derived  from  such  a  source,  and  so  perfectly  odious, 
be  set  up  in  this  country,  and  that  too  by  a  government  having  no 
power  except  what  is  derived  from  the  people? — Fonb.  Eq.  491, 
note  last  ed.    2  John.  Ch.  Rep.  389. 

2.  If  the  societies  or  their  treasurers  were  to  become  incorpora- 
ted, or  there  were  any  persons  competent  to  sue,  the  court  of  chan- 
cery in  this  state  have  no  power  to  enforce  the  bequest. 

The  constitution  and  laws  of  thb  state  vest  in  this  court  only  the 
equity  jurisdiction  of  the  English  court  of  chancery — no  distinction 
therefore  can  be  made  here,  on  the  ground  that  charity  is  the  lega- 
tee. 

It  is  admitted  that  a  different  rule  prevaib  in  England  when  a 
bequest  is  for  charity. 

The  king,  ^  parens  patriae  htis  the  superintendence  of  all  char* 
ities. 

.  The  attorney  general,  at  the  relation  of  some  informant,  files  €S 
officio  an  information  in  ihe  court  of  chancery,  to  have  the  charity 
properly  established. 

The  jurisdiction  thus  exercised,  does  not  belong  to  the  court  of 
chancery  as  a  court  of  equity,  but  as  administering  the  duties  and 
prerogative  of  the  crown. — 3  Bla.  Com.  47, 427.  1  Bla.  Com.  303, 
note.  2  Fonb.  Eq.  207.  Coop  Eq.  PI.  27.  Mit.  PI.  29. 2  Vern.  342. 
Corporation  of  Burford  vs.  Lmthal^  2  Atk.  551.     3  Pet.  Rep. 
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BMKKmvnv,  App'x.    4  Wheat,  47.     19  Ves.  284, vs.  Sanderson 

18S5.  '  2  Hovender  oq  Frauds,  288. 
Ex*»  of  Burr  Xbo  law  of  charities  in  England  originated  in  the  statute  of  43d 
SmitbdCo/.  Eliz.  Cb.  4. — 1  Fonb.  Eq.  25,  note,  par.  1  ed.  1831.  Rob.  on 
Frauds,  358,  and  note.  Rob.  on  Wills,  213.  Attorney  General 
vs.  Rye  and  Warmcky  2  Vem.  453.  Attorney  General  vs.  Boy- 
er,  3  Ves.  726.  .  Bishop  of  Hereford  vs.  Adams y  7  Ves.  323. 
Attorney  General  vs.  Jackson^  11  Ves.  365. 

What  seems  to  be  conclusive  on  this  point  is,  that  no  informa- 
tion lies  in  the  name  of  the  attorney  general  to  establish  a  charity, 
not  within  the  statute. — Attorney  General  vs.  HoDeti,  2  Vem. 
386.    4  Wheat.  App'x,  8. 

Shortly  after  the  statute  passed,  it  became  a  question  whetfaer 
the  court  of  chancery  could  grant  relief  by  original  bill,  (2  Fonb. 
£q.  209)  and  that  a  hill  of  review  was  not  allowable ;  and  the  rea* 
son  given  was,  the  chancellor  derived  his  authority  from  the  statute 
«  Cro.  Char.  40. — Windsor  vs.  The  Inhabitants  of  Famhamy  1 

Bac.  Abr.  592. 

It  was  also  held  no  appeal  lay  from  the  decree  of  the  chancellor 
under  the  statute. — Saul  vs.  Wilson^  2  Vem.  1 18. 

Sbce  the  passage  of  the  statute,  it  has  become  a  general  mie 
that  no  uses  are  to  be  considered  as  charitable  except  such  as  fall 
within  the  words  or  obvious  intent  of  the  act. — ^9  Ves.  399.  10 
Ves.  538.  4  Wheat.  App'x,  6.  Attorney  General  vs.  Brewer^ 
1  Swanst.  282,  299,  307. 

It  has  been  shown  the  bequests  in  this  case  are  void  at  law.  And 
it  is  contended  independent  of  the  statute  of  43d  Eliz.  Ch.  4,  the 
chancellor  in  England  has  no  power  to  sustun  a  bequest  void  at 
Law.— Lex.  Testa.  133,  139,  147.  1  Swinb.  106,  note.  2  Bl. 
Com.  376.  Rob.  on  Frauds,  353.  1  Bac.  Abr.  582,  583,  585. 
I  Cha.  Cas.  134,  267,  195.  Smith  vs.  Stowtll,  Cas.  in  Chan. 
195.  Attorney  General  vs.  Boyer,  3  Ves.  726.  1  Burr.  Ec- 
clesiastical Law,  226. 

There  is  no  case,  nor  can  a  trace  be  found  in  any  book,  of  an 
attempt  in  chancery  to  establish  bequests  void  at  law  before  the 
statute. 

In  Porter's  case,  (1  Co.  22,  b.)  the  will  was  made  in  the  32d 
Hen.  8,  to  the  wife  of  the  testator,  on  condition  she  should,  on  the 
advice  of  learned  counsel,  assure  the  property  devised  for  the  main- 
tenance of  a  free  school  not  incorporated.  The  wife  entered  into 
the  property,  and  bstead  of  performing  the  OMidition,  conveyed  in 
the  3d  Ed.  6,  by  a  le^e  for  forty  years.    Afterwards,  in  the  34th 
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Eliz.  the  beir  entered  for  condition  broken,  and  conveyed  to  the  BiNmifoTow, 
queen  ;   and  suit  being  soon  after  brought,  the  court  decided  the        1835.  ' 
condition  was  broken,  and  the  entry  of  the  heir  was  lawful.  ^*'"  ^  ®"" 

Now  in  this  case,  it  was  not  even  suggested  there  was  any  renve-    Sminhtcoc 
dy  for  the  free  school  in  chancery. 

Tne  only  mode  intimated  to  help  the  devise  was  by  aot  of  incor- 
poration and  letter  of  licence. 

Lord  Coke,  who  argued  the  case  for  the  queen,  though  he  cites 
many  antecedent  cases,  refers  to  none  which  were  not  decided  at 
law.  Besides  those  claiming  the  beneficial  interest^  made  no  ^art 
fffom  the  time  the  will  was  made,  or  at  any  rate  from  the  time  the 
condition  wad  broken,  until  the  34th  Eliz.,  and  then  tbey  resorted 
to  the  circuitous  mode  of  procuring  a  conyeyanoe  to  the  queen,  on 
.whose  will  the  charity  would  still  depend. 

Can  there  be  any  pretSbce  for  saying  there  was  all  this  time  a 
remedy  in  chancery  for  the  ctsiui  que  trust  1 

In  Hobert,  136,  two  cases  are  to  be  found,  where,  immediately 
after  the  passage  of  the  statute,  questions  on  th/9  validity  of  wiHs 
containing  charitable  uses  void  at  law,  were  .propounded  to  and  de- 
cided by  courts  of  law.  This  has  always  been  the  practice  in  courts 
of  chancery,  and  if  that  court  had  the  power  of  sustaining  socb  be- 
quests before  the  statute,  similar  cases  would  be  found  in  the  law 
reports. 

Bequests  made  before  the  statute,  and  void  at  law,  were,  after 
the  statute,  looked  up,  and  held  to  be  within  the  statute.  The 
statute  was  expressly  made  retrospective,  and  these  cases  were  de- 
cided on  that  ground. — Floods s  case  (Hobert,  136 — Collinsofd 
case,  Hob.  \d6— Smith  vs.  StoweU,  I  Cas.  in  Cba.  195— Damns' 
case  and  RivetVs  case,  Moore,  822,  890 — See  Attorney  Oeneml 
vs.  Rye  fy  Warwick ^  2  Vem.  453^  and  old  cases  therein  cited. — 
See  for  same  purpose  Ltx  Testa,  140  to  147. — 3  Pet.  Rep.  492. 

The  cases  immediately  succeeding  the  statute  where  bequests 
void  at  law  were  held  good  as  charities,  were  wholly  argued  and 
decided  on  the  footing  of  that  staute. — Parish  of  Great  Creatony 

1  Ch.  Cas.  134.— Attorney  General  vs.  Piatt,  Ciu  Cas.  267,  smi 
Finch,  221.— Smith  vs.  Stowell,  Cas.  in  Chan.  195. — Attorney 
General  vs.  Tancred,  1  Wm.  Bl.  Rep.  91. — Attorney  General 
vs.  Cookf  2  Ves.  Sen.  273. — Jones  vs.  Williams^  Arab.  651. — 
Attorney  General  vs.  Rye  if  Warwickf  2  Verb.  468. — Piggot 
vs  .  Penrice,  2  Eq.  Cas.  Abr.  Sec.  6*    Att'y  Gen.  vs.  Hickman, 

2  Eq.  Cas.  Abr.  193,  Sec.  14.— Lex  Testa.  14T^  Rex  vs.  New- 
man. 

35 
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BsiftfiNOTOtf,  ^  Since  the. passage  of  the  statute  of  Eliz.  the  chancellor  in  Eng« 

leSg?'  *  land  cannot  support  bequests,  where  the  conveyance  is  defective, 

Ex'rs  nfBurr  q^  the  objccts  are  incapable  of  takmg,  or  not  sufficiently  defined, 

Smith  ct  at.    unless  the  bequests  are  made  to  objects  enumerated  in  the  statute, 

or  by  analogy  deemed  within  its  spirit  and  intendment. — Marrice 

vs.  The  Biihop  of  Durham,  9  Ves.  399.     S.  C.  10  Yes.  538. 

Jame$  vs.  Atten,  3  Merv.  Rep.  17.     Vesey  vs.  Jameson,  1  S.  b 

S.  63.     Fowler  vs.  Garlikt,  R.  &  R.  233. 

The  last  two  cases  are  cited  in  the  )7th  vol.  of  the  American 
Jurist,  134.  Cuxe  vs.  Basseti,  3  Ves.  155  &  164.  Att'y  Oen. 
vs.  Whorwood,  1  Ves.  Sen.  534,  cited  9  Ves.  400.  See  4  Ves. 
434,  Corbyn  vs.  French,  note.  See  also  10  Ves.  534,  538. 
Brown  vs.  Youle,  in  note  to  Moggridge  vs.  ThackweU,  7  Ves. 
50.  De  Gracin  vs.  Lawson,  4  Ves.  433,  in  note.  fVidmore  vs. 
Woodruffe,  Amb.  640. 

The  cases  in  the  United  States,  where  the  question  now  under 
consideration  has  been  agitated,  fully  sustain  the  position  that  a  be- 
quest to  a  trustee  incompetent  to  take,  or  which  is  the  same  thing, 
where  no  trustee  is  appointed  for  an  indefinite  charitable  object,  is 
void  in  equity  as  well  as  in  law.^ — Baplut  Auociatian  vs.  Harft 
ExW$,  4  Wheat.  Rep.  2.  3  Pet.  Rep.  App'x,  484,  485,  488, 
496.  Ingliss  vs.  Sailof^s  Snug  Harbor,  3  Pet.  Rep.  114,  115, 
138,  139,  143,  149,  153.  Dashire  vs.  AiVy  Gen.  5  Har.  & 
John.  Rep.  393.  McCartee  vs.  Orphan  Asylum  So^ty,  9  Cow. 
Rep.  469. 

In  the  case  of  The  Town  of  New  Rochelle,  (7  John.  Ch.  Rep. 
*  293)  the  question  now  under  consideration  was  not  raised.  Chan- 
cellor Kent  only  cites  two  cases,  and  both  were  decided  subsequent 
to  the  statute  43d  Eliz. 

The  first  case,  Ait*y  Gen.  vs.  Clarke,  (Amb.  438)  was  decided 
upon  the  statute,  and  the  charity  was  administered  under  a  scheme. 

In  the  other  case,  Junes  vs.  Williams,  (Amb.  651)  the  devise 
was  held  as  being  against  the  Mortmain  act,  and  in  defining  a  char* 
ity,  the  chancellor  refers  expressly  to  the  statute  43d  Eliz.  chap.  4. 

It  is  said  in  this  case,  on  the  part  of  the  societies,  Uiat  in  a  court 
of  equity,  a  trust  can  never  fail  of  effect  for  the  want  of  a  trustee, 
and  the  court  may  therefore  supply  trustees  to  carry  into  efiect  the 
interests  of  the  testator. 

On  examining  the  cas^s  introduced  on  the  other  side  in  support 
of  this  position,  it  will  be  found  either  1st  that  the  trust  was  defi- 
nite, and  there  was  a  cestui  que  trust  designated  in  the  will  compe- 
tent to  sue,  or  3d,  that  the  suit  was  a  proceeding  under  the  stat- 
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ttte  43d  Eliz*  chap.  4.    But  where  there  is  neither  trustee  nor  B£NNiNaTOM, 
CiMtui  que  trtul  designated  in  the  will,  no  case  can  be  ibund  where        mP* 
independent  of  the  statute  43d  Elliz.  chap.  4,  the  court  have  sup-  ^'''*  ^^  ^^"^ 
plied  a  trustee.  SmiUi  et  ai. 

Asnde  from  that  statute,  the  rule  in  equity  is  well  settled,  that  ere- 
ry  trust  must  have  a  definite  object,  and  there  must  be  some  one 
in  whose  iavor  the  court  can  pronounce  a  decree. — 9  Ves.  323, 
404.— 10  do.  538. 

Whoever  b  made  trustee,  the  duty  must  be  performed*  under  the 
eye  of  the  court;  and  how  can  the. court  select  and  designate  the 
purposes  and  objects  to  which  the  money  shall  be  applied  ?  Can 
the  court  exercise  a  discretion  ? — Widmore  vs.  Woodruff ey  Amb. 
640.  Brown  vs.  Higgs^  4  Yes.  703—5  Ves.  495—8  Vc^.  570r 
Cruwys  vs.  Coleman^  9  Ves.  324. 

3.  The  statute  of  43d  Eiiz.  and  the  doctrine  of  charities  which 
obtain  in  England,  has  never  been  adopted  in  thb  state. 

(1.)  This  statute  has  never  been  re-enacted  in  this  state.  It  will 
hardly  be  pretended  that  this  statute  was  in  force  in  this  state  du- 
ring our  cdontal  existence,  since  i#  was  a  principle  of  the  common 
law  that  English  statutes  did  not  extend  to  the  colonies  unless  spe- 
dally  named.— 2  Kent's  Com.  6,  note  o.  2  Salk.  311,  2  P. 
Wm.  75. 

(2.)  Every  government  has  a  general  law  regulating  the  sc|tle- 
ment  of  testate  and  intestate  estates.  Our  statute  recognizes  but 
one  privileged  testament — ^that  of  a  soldier  in  actual  service,  or  that 
of  a  matins  at  sea.  The  statute  of  Eliz.  and  the  system  which  had 
grown  up  under  it,  were  known  to  our  legislature,  and  if  applicable 
to  this  country,  would  have  been  adopted. 

(3.)  The  statute  of  Eliz.  is  one  of  local  policy,  and  connected 
with  local  establishments. — Aify  Gen,  vs.  Stewart,  2  Merv.  160. 
5  Har.  &  John.  403.  9  Cow.  Rep.  481.  2  Kent's  Com.  232 
b287. 

(4.)  The  doctrine  of  charities  is  not  a  legdl,  but  a  {>rerogative 
system,  and  cannot  be  adapted  to  our  form  of  goveniment. — 1  Bl. 
Com.  303,  note  15.  Bl.  Com.  47  &  427.  2  Fonb.  Eq.  207. 
Coop.  Eq.  PI.  27.    2  Vem.  342.     4  Wheat.  47. 

(5.)  How  has  this  doctrine  been  viewed  by  all  the  modem  chan- 
cellors ?  Lord  Eidon  (in  1 1  Ves.  365)  said,  it  had  been  urged  by 
the  defendant,  and  two  hundred  years  ago  might  have  been  urged 
with  effect,  that  no  distinction  ought  to  be  made  between  a  charity 
and  an  individual.  * 
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•  ^"jJJ^J^'**      The  same  chancellor,  (in  19  Ves.  486)  in  speaking  of  the  case 

ISS6.       Moggridge  vs.  Thackwell,  says,  be  decided  that  case,  being  bound 

Ei'ra  of  Burr  ^y  precedent,  and  as  much  against  bis  inclination  as  any  act  of  his 
-  Smith  «i  aL   judicial  life. 

Lord  Chancellor  Cowper,  (4  Wheat.  App'x  14)  in  a  case  where 
he  was  called  upon  to  declare  a  charitable  bequest  valid,  the  will 
not  being  executed  according  to  the  statute  of  frauds,  observed, 
"  I  shall  be  very  loth  to  break  in  upon  the  statute  of  frauds  and 
perjuries  in  this  case,  as  there  are  no  instances  where  men  are  so 
easily  imposed  upon  as  at  the  time  of  their  dying,  under  the  pre* 
tence  of  charily." 

In  looking  over  all  the  more  modem  cases,  we  find  a  uniform 
regret  that  ever  a  distinction  was  made  between  a  charity  and  an 
individual.. 

A  constant  endeavor  to  ijjbridge  the  doctrine,  a  settled  determi- 
nation not  to  apply  it  in  a  new  case,  and  whenever  a  charity  b  up- 
held, it  b  on  the  ground  the  chancellor  i(i  bound  so  to  do,  by  tlie 
force  of  ancient  precedents.  Besides,  the  system  is  now  complete- 
ly annihilated  by  act  of  parliament,  9  Geo.  II.,  commonly  called 
the  Mortmain  Act. 

This  act,  by  all  writers,  is  said  to  be  founded  in  good  sense  and 
sound  policy.— 2  Mad.  Ch.  62.     4  Wheat.  Rep.  App'x,  22. 

In  every  point  of  view,  therefore,  the  trust  fails,  and  the  money 
vests  in  thp  residuary  legatees.  The  residuary  clause  passes  all 
personal  property  not  effectually  disposed  of,  as  when  a  legacy 
lapses  by  the  death  of  the  legatee  in  the  life-time  of  the  testator, 
or  when  a  bequest  of  lease-hold  estates  being  to  charity  is  void  by 
statute  of  9  Geo.  11.^1  Sw.  Dig.  457.  2  Bl.  Com.  514.  4Bac. 
Abr.  429.  Toller.  Ex.  342.  7  Bac.  Abr.  146-7.  2Cai.  Ca- 
ses in  Equity,  336. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Chancellor. — ^The  case  before  us  is  not  only  impor- 
tant on  account  of  the  principles  which  are  to  be  decided,  but  also 
as  it  decides  the  right  to  property  of  some  amount.  It  was  argued 
two  years  since  ;  but  the  court  did  not  think  proper,  on  (he  first 
argument,  to  decide  a  case,  where  the  principle  involved  was  so 
important,  and  where  the  decisions  in  the  several  states  on  the  sub- 
ject had  been  in  some  measure  contradictory.  A  change  having 
tal^en  plac»  in  the  members  of  the  c&urt  after  the  first  argument, 
the  case  was  again  heard  a  year  ago.  As  there  was  only  three 
inembers  of  the  court  present  at  that  time,  and  their  views  on  the 
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subject  were  not  alike,  it  was  thought  proper  to  coatinue  the*  case  BiwwwoToif, 
lor  further  argument ;  and  to  prevent  any  further  delay,  that  it        i3£^' 
should  be  heard  at  this  term,  by  all  the  judges  of  the  court.  Ex'wofBurr 

The  case  now,  as  heretofore,  has  been  fully  and  ably  argued ;  8«ith  «i  a$, 
and  probably  all  the  authorities  which  have  any  bearing  on  the  sub- 
ject, have  been  brought  to  oul*  notice.  Unfortunately,  we  are  not 
now  agreed.  We  have  endeavored  to  bestow  upon  it,  both  now 
and  at  the  previous  arguments,  all  the  consideration  which  our  time 
would  admit ;  and  although  we  are  not  all  agreed,  we  are  persua- 
ded that  this  disagreement  arises  from  the  difficulty  of  the  subject 
itself;  and  that  there  is  no  prospect  that  at  any  future  time,  or  by 
any  other  court,  there  would  be  more  unanimity. 

It  is  not  to  be  expected  that  the  court  would  hereafter  ever  be 
unanimous  ;  and  there  can  be  no  use  in  protracting  the  decision  to 
any  future  period.  It  cannot  be  necessary,  in  delivering  the  opin- 
ion of  the  court,  to  go  into  a  particular  examination  of  all  Che  cases 
which  have  been  read  or  cited.  It  is  due  however  to  the  counsel, 
as  well  as  to  the  case,  to  examine  the  several  points  which  have 
been  made  in  the  argument,  as  well  as  the  cases  read  or  referred 
to,  in  their  support;  and  if  they  are  not  mentioned,  it  is  not  because 
they  have  not  been  attended  to. 

In  delivering  the  opinion  of  the  court,  I  shall  only  mention  the 
reasons  or  authorities  which  have  influenced  me  in  coming  to  a  con- 
clusion on  this  subject.  The  other  members  of  the  court,  who  con- 
cur in  the  decree,  may  have  been  influenced  by  dther  and  more 
pertinent  and  forcible  reasons  and  arguments. 

The  difierent  parties  who  claim  these  legacies,  are  brought  be- 
fore us  by  the  executors.  The  funds  to  pay  the  same,  are  placed 
under  our  direction  ;  and  we  must  now  determine  whether  these 
legacies  are  to  be,  or  can  be  paid,  according  to  the  intention  and 
direction  of  the  testator,  or  whether  that  intention  \s  to  be  frustra- 
ted, and  the  mdtaey  decreed  to  the  residuary  legatees,  because  his 
intention  cannot  be  carried  into  effect  under  the  existing  laws. 

The  first  question  which  presents  itself  is,  whether  the  several 
societies,  to  whose  treasurer  the  legacies  are  directed  to  be  paid|^ 
not  being  incorporated,  can  receive  the  legaciS^  for  the  purposes 
for  which  they  were  given,  or  whether  they  can  receive  and  distri- 
bute a  gift  or  legacy,  given  t6  a  public,  pious,  or  charitable  use. 
I  shall  not  inquire  whether  the  uses  intended  were  of  that  kind 
I  which  are  denominated  pious  or  charitable,  as  this  has  not  been 

denied  in  the  argument ;  and  indeed  they  are  strictly  of  that  ch^r 
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B^mm^tim,  aclec  whicli  br  all  the  writers,  either  on  the  ciyil  or  couuhoq  law, 

1816. ace  deoomiiiated  pious  or  charitable  uses* — ^Doinat.  3  vol.  p.  168, 

Es'ncfBurr  and  Seq. 

Bniib  $fi.  I  tfaiidc  we  sball  find,  tbatsocietiesi  or  bodies  of  meoyuniocorpora- 
ted,  have  ever  been  considered,  at  common  law,  as  capable  of  re* 
o»iving  gifts  or  legacies,  to  be  applied  to  charitable  uses ;  and  that 
it  has  been  the  invariable  policy  of  our  state,  to  consider  them  as 
capablse.  That  they  were  considered  capable  at  common  law,  is 
apparent  from  the  iact,  that  it  was  found  necessary  to  pass  a  stat- 
ute to  jpake  void  grants  in  trust  for  them.  The  statute  23d  Hen* 
rj  VIIL  chap*  10,  declares,  ^'  If  any  grant  of  lands  or  other  hered- 
itaments, shall  be  made  in  trust  to  the  use  of  churches,  chapels, 
churdHwardens,  guilds;  fraternities,  commonalties,  companies,  or 
brotherhoods,  to  have  perpetual  obits,  or  a  continual  service  of  a 
priest  forever,  or  for  60  or  80  years,  or  to  such  like  uses,  or  in- 
tents, ttid  purposes  shall  be  void,  they  being  no  eorporationy  but 
ertded  eUker  of  devotion,  or  ebe  by  common  con$eni  of  the  peo^ 
jrfe.'*— 16  Viner.  481. 

The  passage  of  this  statute,  shows  that  at  common  law,  the  want 
of  a  charter  of  incorporation  was  no  impediment  to  a  body  of  men, 
changing  from  time  to  time,  from  receiving  and  dbtrlbuting  accord- 
ing to  the  intent  of  the  donor,  money,  or  other  property,  giyen  or 
granted  for  a  charitable  use. 

By  the  statute  of  1  Edward  VL  chap.  14>  all,  and  all  manner 
of  colleges,  free  chapels,  and  cbauntries,  &c.,  and  all  mancvs,  lands, 
tenements,  &c.  belonging  to  them,  were  given  to  the  king.  la 
Adams  and  JLamiertV  case,  (4  Coke,  06)  where  the  question  was 
discussed,  what  cbauntries,  &c.  were  given  to  the  king  by  that  act, 
the  distinction  between  those  which  were  incorporated  and  those 
which  were  not,  was  recognized ;  and  although  it  was  resdved 
that  the  statute  only  intended  such  chauntry  as  was  lawfully  incor- 
porated, or  at  least,  had  the  countenance  or  beginning  of  a  corpora- 
tion, yet  it  was  considered  that  some  cbauntries,  which  existed  on- 
ly in  reputation,  were  by  that  act  given  to  the  king :  thus  it  was 
said,  that  when  a  college  or  chauntry,  &c.  had  such  beginning, 
which  might  be  made  a  lawful  foundation,  but  for  error  or  imper- 
^tion  in  the  penning  or  proceeding  of  it,  was  not  in  judgment  of 
law  lawfolly  founded,  such  college  or  chauntry  is  given  to  the  king 
by  the  said  act ;  but  when  they  existed  only  in  reputation,  tbejr 
were  not  given  to  the  king.  Several  instances  are  there  mention^*^ 
ed,  where  lands  ai9  given  for  the  use  or  purpose  of  cbauntries  not 
incorporated. 
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In  Voritm^i  case^  (1  Coke,  21)  which  is  a  veiy  proauD^nt  one  tn  .ft»i«i*««>s. 

all  the  arguments  which  have  been  made  on  the  subject  of  cbarita- isssT^' 

ble  usesy  and  to  which  our  attentioo  will  be  directed  in  another  '^''''  "^  °"" 
part  of  the  case,  we  find  the  existence  of  such  societies  or  compa-  6miiii«<a/. 
nies  not  incorporate,  very  distinctly  recognized.  Tbe  testator  bad 
devised  certain  lands  to  fais^wife,  upon  condition  that  she  should 
assure)  give  and  grant  the  same  for  die  maintenance  and  oontiim- 
ance  of  a  certain  free-school,  certain  alm&^men  and  women  fiirevar.  . 
The  condition  was  not  performed,  and  the  heirs  entered,  and 
granted  to  the  queen.  Porter,  who  had  under  tbe  devisee,  claimed 
tbe  land  upon  the  ground  that  the  condition  in  tbe  will  i^as  against 
law,  and  so  the  estate  was  absolute  in  the  devisee.  It  was  argued 
for  him,  that  though  the  object  was  a  work  of  charity,  tmd  good  in 
itself,  yet  that  the  statute  of  23d  Henry  VIII.  chap.  10,  was  emen- 
ded to  abolish  good  uses  as  weU  as  others,  that  tbe  ioCent  of  tbe 
statute  was  for  tbe  benefit  of  the  lords,  and  that  feoffinenta  made  to 
the  use  of  companies  not  incorporaU^  were  as  prejudicial  to  lords 
as  alienations  in  Mortmain. 

Sir  Thomas  Edgerton,  wbo^was  then  attorney  general,  and  Sir 
Edward  Coke,  for  the  queen,  contended  that  the  use  was  not  vc^d ; 
that  neither  the  act  aforesaid,  or  any  other  laws  of  Henry.  VIII.  or 
Edward  VI.  were  intended  to  abolish  good  or  charitable  uses,  but 
that  they  were  intended  to  be  maintained — that  it  would  be  disfaon- 
orable  in  the  law  to  make  such  good  uses  void ;  and  they  said,  cEiEa 
almost  all  the  land  belonging  to  tbe  towns  or  boroughs,  not  incor- 
poruU,  are  conveyed  to  several  inhabitants  in  trust  and  confideqce 
to  employ  tbe  prc&ts  to  such  good  uses  as  repairing  highways,  re- 
pairing the  church,  maintaining  the  poor  of  the  parish,  &c.  ]  and 
they  seriously  contended  that  the  statute  of  wills,  by  excluding  bo- 
dies politic  and  corporate  from  being  devisees,  intended  :to  make 
companies  not  incwrparaied  capaUe  of  receiung  a  devise.     It  is  to 

be  remarked  however,  that  on  this  latter  pomt,  the  court  did  no4 
deliver  any  opinion ;  yet  the  court  decided,  that  the  statute  was  not 
intended  to  extend  to  take  away  the  good  and  charitable  use.  It 
is  certainly  worthy  of  remark,  that  all  the  counsel  in  the  ease  dis- 
tinctly recognised  unincorporated  companies  as  capable  of  being 
ces^tci  qua  inuis  in  a  gift  or  grant  to  a  charitable  use. 

In  a  case  decided  in  the  circuit  court  iq  the  district  of  Pennsyl- 
vania, on  the  will  of  Sarah  Zane,  Judge  Baldwin,  in  an  opinion  in 
which  he  investigates  tbe  whole  subject  of  charitable  uses,  remarks, 
that  the  common  law  requires  no  charter  to  enable  a  body  of  men  in 
any  place,  to  purchase  chattels,  or  receive  donations  ofnq^IDey,  a  chat- 
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BimriHOTON,  tel  bterest^  or  aa  estate,  for  the  lives  of  the  grantee  in  land  by  their 
i836/'    name  as  a  body,  without  other  words,  "  that  a  charter  is  necessary, 

Ei'ra  of  Burr  ^q  enable  them  as  a  natural  person,  capable  of  enjoying  an  estate 
Bwuikitai,  in  fee,  without  words  of  inheritance,"  to  which  it  may  be  added, 
that  to  enable  them  to  have  perpetual  succession,  or  to  receive 
goods  or  personal  property  in  succession,  probably  an  act  of  incor- 
poration is  necessary.  In  this  state,  it  appears  to  me,  that  a  decis- 
ion that  a  company  of  individuals  are  incapable  of  receiving  gifts, 
for  a  public  or  charitable  purpose,  or  that  such  a  society  should  not 
be  protected  in  the  enjoyment  of  property  given  to  them,  (and  I 
can  make  no  distinction  between  protecting  them  in  the  enjoyment 
of  property  of  which  they  are  actually  in  possession  by  gift,  and  en- 
abling them  to  recover  that  which  is  bequeathed  to  them  by  will) 
would  be  at  variance  with  all  our  received  ideas  since  the  establish- 
ment of  'tl)e  state — ^at  variance  with  the  constitutional  provisioas 
made  on  the  subject,  and  directly  at  war  with  the  principles  of  re- 
ligious freedom.  It  has  always  been  the  practice  in  this  state,  and 
may  be  considered  as  their  settled  policy,  to  encourage  voluntary 
associations  for  public,  pious  and  charitable  purposes.  All  corpo-  ^ 
rations  at  times,  and  religious  corporations  at  all  times,  have  been 
viewed  with  a  jealous  eye.  It  is  very  rare  that  any  acts  constitu- 
ting an  ecclesiastical  or  eleemosynary  corporation,  or  for  any  reli- 
gious purpose  whatever,  have  been  suffered  to  pass  the  legidature. 
But  a  few  years  since,  when  an  act  incorporating  "  The  Baptist 
^  General  Convention,"  which  was  solely  for  the  management  of  their 
funds,  had  passed  the  house  of  assembly,  it  was  met  in  the  council, 
by  reasons  so  able  and  so  unanswerable,  that  there  was  no  further 
disposition  to  press  the  subject  upon  the  consideration  of  the  legis- 
lature. It  has  been  considered  by  community  generally,  that  asso- 
ciations may  be  formed,  money  subscribed  and  collected,  property 
given  and  received,  for  the  promotion  of  any  cause  interesting  to 
the  public,  and  designed  to  subserve  their  interests,  or  for  the  en- 
couragement or  promotion  of  charity,  morality,  learning,  or  religion. 
So  far  as  it  respects  the  support  of  religious  teachers,  or  ministers 
of  the  gospel,  the  spirit  of  our  constitution  and  laws  has  for  a  long 
been  considered  as  opposed  to  any  legal  provision.  And  although 
laws  were  formerly  passed  for  the  support  of  the  gospel,  and  making 
provision  by  law  for  collecting  taxes  for  their  support,  yet  these 
provisions  were  rejected  by  most  of  the  religious  denominations 
among  us.  They  created  so  much  dissatisfaction,  that  their  repeal 
was  imperiously  demanded,  both  by  public  sentiment  and  by  the 
constitutional  tribunal,  whose  duty  it  is  to  inquire  whether  the  con- 


OF  THE  STATE  OF  VERMONT.  881 

sUtutioD  has  been  regarded.  Our  statute  for  the  support  of  the  gos-  BnnnMOToif, 
pel,  passed  in  1197  and  in  1814,  (page  600  and  601  of  statute)  ^^m^ 
yet  contains  a  pi^vision,  that  voluntary  associations  for  hiring  a  rain-  ^*'"  ^  ^"" 
ister,  or  erecting  a  place  of  public  worship,  or  for  the  settlement  Smith  •!  of. 
and  sunport  of  a  minister,  may  for  some  purposes  become  a  body 
corporate.  Yet  it  is  believed  that  a  great,  if  not  the  greater  part 
of  our  religious  teachers,  are  supported  and  maintained  by  volunta- 
ry associations,  who  do  not  avail  themselves  of  the  provision  of  the 
statute  to  become  incorporate.  Associations  for  all  public,  pious 
and  charitable  purposes,  have  taken  subscriptions,  held  property 
which  has  been  given  to  them  either  by  contribution  or  otherwise, 
and  performed  all  and  every  act  necessary  for  the  objects  contem- 
plated by  their  association,  without  any  doubt  being  entertained  of 
their  ability  so  to  do.  Legacies  have  been  given  for  public  and 
charitable  purposes,  and  no  questions  made  as  to  their  legality  or 
validity.  Every  constitution  of  government  which  has  ever  exist- 
ed since  we  became  a  state,  have  recognized  these  voluntary  asso- 
ciations as  deserving  of  encouragement,  and  have  considered  them  - 
as  standing  on  the  same  ground,  whether  simply  united  as  a  volun- 
tary association,  or  incorporated  by  an  act  of  the  legislature.  The 
41st  section  of  our  constitution  provides,  ''That  all  religious  socie- 
ties, or  bodies  of  men,  that  may  be  hereafter  united  or  incorpora- 
ted, for  the  advancement  -of  religion  and  learning^  and  for  other  pi- 
ous and  charitable  purposes,  shall  be  encouraged  and  protected  in 
the  enjoyment  of  the  privileges,  immunities  and  estates,  which  they 
m  justice  ought  to  enjoy,  under  such  regulations  as  the  general  as- 
sembly of  this  state  shall  direct."  I  think  it  may  at  least  be  said 
to  admit  of  a  doubt  whether  this  clause  in  the  constitution  does  not, 
in.  fact,  give  to  all  voluntary  associations,  for  the  purposes  therein 
expressed,  more  extensive  and  large  powers,  than  have  ever  beeit 
claimed  for  the  associations  who  are  made  the  subjects  of  the  boun- 
ty of  Mr.  Burr  in  this  will.  All  that  is  asked  for  by  these  associa- 
tions is,  that  they  may  receive,  for  the  purposes  of  their  association, 
either  a  gift  of  money  from  a  person  living,  or  legacy  from  him,  to 
be  paid  after  his  decease.  It  may  be  contended,  that  this  clause 
in  the  constitution  is  intended  directly  to  place  bodies  of  men,  uni- 
ted for  the  purposes  there  mentioned,  on  the  same  ground  as  bodies 
incorporated,  so  far  as  to  enable  them  to  receive  property  given'  to 
them,  and  protect  them  in  the  enjoyment  thereof,  subject  only  to 
be  regulated  by  the  general  assembly,  by  some  general  law,  appli- 
cable to  all  such  associations,  whenever  the  public  interest  should 

require  such  regulation :  And  until  such  law  should  be  passed*  that 

36 
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BgNmNoTON,  they  should  be  left  free  to  receive^  hold,  and  enjoy  all  siich  estates 
iw.  '    as  might  be  acquired  by  them  for  the  legitimate  purposes  of  their 

ExViofBiirr  associatioDs . 

ftmith  §1  at.       Leaving  *ihis  part  of  the  subject,  however,  to  be  disposed  of 
whenever  it  shall  become  necessary  to  decide  upon  it,  I  slyll  only 
remark,  that  no  legislative  provision  is  necessary  to  enable  any  bo- 
dy of  men  to  avail  themselves  of  the  bene6t  of  this  clause  in  the 
constitution.     The  legislature  may  regulate,  or  they  m  ay  restrain 
within  proper  limits,  all  these  societies  ;_but  their  aid  is  not  neces- 
sary for  the  purpose  of  enabling  the  bodies  ot  men  united  for  the 
purposes  contemplated  by  the  constitution,  to  enjoy  what  the  con- 
stitution has  guaranteed  to  them.     To  decide  or  declare  that  a 
charter  or  act  of  incorporation  is  necessary  to  enable  a  society  or 
b;jdy  of  men,  united  for  the  advancement  of  religion,  learning,    or 
other  pious  or  charitable  purposes,  to  carry  into  efiect  the  objects  ot 
their  association,  or  to  be  protected  in  the  enjoyment  of  their  es- 
tate, would  be  in  effect  to  decide  that  our  religious  liberties  were 
dependent  on  the  will  of  the  legislature,  and  not  guaVanteed  by  the 
constitution ; — that  the  legislature  might  interfere  with  the  right  of 
conscience,  and  the  free  exercise  of  religious  worship,  by  granting 
a  charter  of  incorporation,  with  large  powers  and  capacities  to  the 
members  of  one  religious  sect  or  denomination,  and  withhold  ing 
such  chartier  from  those  of  a  different  sect.     Although  the  legisla- 
ture have,  in  the  instance  before  alluded  to,  for  the  support  of  the 
gospel,  thought  proper  to  declare  these  privileges  and  immunities, 
and  in  some  measure  to  enlarge  them  by  providing  that  they  may 
become  incorporate,  yet  they  have  never  thought  proper  either  to 
regulate  or  restrain  them  from  the  freedom  of  opinion  on  religious 
subjects,  which  it  has  always  been  our  policy  to  tolerate  and  allow. 
No  statutes  of  Mortmain  have  been  passed,  as  none  have  been  re- 
quired for  the  interest  of  the  public, — no  statute  to  prevent  super- 
stitious uses.     We  have  a  better  protection  against  superstition,  in 
MTi  enlightened  public  sentiment,  than  from  any  statutes, — no  stat- 
utes to  promote  one  sect  of  religion,  to  the  exclusion  of  another. 
Error  of  opinion  on  this  subject  is  to  be  corrected  by  reason  and  re- 
flection.    No  statutes  to  restrain  or  to  encourage  charitable  dona- 
tions or  legacies,  believing  that  men,  as  to  this,  were  better  able  to 
judge  for  themselves,  than  the  legislature  to  judge  for  them.     No 
fears  have  been  entertained  by  our  legislature,  that  heirs  might  be 
improperly  disinherited — ^tbat  religious  societies  would  grow  too 
rich  or  powerful — that  any  one  denomination  or  sect  could  so  far 
obtain  the  ascendency  as  to  persecute  the  other,  or  deprive  them  of 


OF  THE  STATE  OF  VERMONT.  983 

the  free  exercise  of  their  particular  opinions  or  dogmas ;  bat  th9  Bcv>iu<iton, 
good  sense  of  the  people  has  been  considered  as  amply  sufficient  i836.  ' 
to  guard  against  any  evils  which  might  be  supposed  to  arise  from  i^z'nofBuir 
the  want  of  legislation.  From  the  neglect  of  the  legislature  to  make  Smith  «<  oi, 
any  provisions  on  this  subject,  we  may  infer,  that  whatever  senti- 
ments or  feelings  individuals  may  have  had  or  expressed,  they  at 
least,  as  a  body,  are  fully  satisfied  that  no  injury  can  arise  here, 
from  the  unrestrained  exercise  of  religious  freedom ; — ^that  they  are 
convinced,  that  none  of  the  reasons,  which  in  another  government 
dictated  tlie  statutes  of  Mortmain,  the  statutes  to  restrain  gifts  to 
superstitious  uses,  or  the  statute  to  regulate  or  restrain  gifts  to  char- 
itable uses,  have  any  existence  in  this  state.  Individuals  may  here 
associate  for  the  purpose  of  erecting  a  public  monument,  or  any 
works  of  public  utility,  any  memorial  of  heroism,  patriotism  or  val- 
or— they  may  unite  for  the  purpose  of  erecting  a  monument  in 
commemoration  of  the  battle  of  Bennington,  as  they  have  in  anoth- 
er state  of  tbe  battle  of  Bunker  Hill — may  erect  houses  of  public 
worship,  print  and  distribute  books,  tracts,  political  or  religious  pa- 
pers or  pamphlets — ^may  receive  subscriptions  or  legacies  therefor, 
and  tbe  law  will  so  far  encourage  them  as  to  protect  them  in  the 
enjoyment  of  whatever  may  be  received  or  bequeathed  for  that 
purpose.  The  different  denominations  of  christians,  whether  Cath- 
olic or  Protestant,  the  Jew  or  Mahometan,  may  here  associate  for 
the  purpose  of  enjoying  their  particular  religious  tenets,  build  chur- 
ches, monasteries,  synagogues,  or  mosques,  and  are  equally  entitled 
to  tbe  protection  of  tbe  law. 

When  we  are  told,  then,  of  the  danger  of  building  up  a  system 
of  charities — of  the  danger  of  disinheriting  heirs,  or  of  wills  or  tes- 
taments made  by  persons  in  extremt s,  and  are  referred  to  the  stat- 
ute of  Geo.  11.  as  wholly  destroying  bequests  for  charitable  uses, 
we  can  only  answer,  that  when  the  legislature  apprehend  any  such 
danger,  they  will  provide  against  it ;  and  until  they  do,  we  must 
administer  the  law  as  we  find  it  to  be,  without  any  fear  of  any  such 
consequences. 

In  considering  the  powers  and  capacities  of  voluntary  associa- 
tions or  companies,  I  have  not  considered  whether  they  are  capa- 
ble of  receiving  goods  in  succession,  or  whether  they  have  a  per- 
petual existence,  as  it  is  not  required  by  the  case  before  us.  The 
legacies  here  given  and  claimed  by  the  associations,  mentioned  in 
the  will  of  Mr.  Burr,  do  not  contemplate  a  perpetuity  or  require  a 
perpetual  existence  in  them,  to  carry  into  effect  the  intention  of 
the  testator.     It  is  an  attribute  of  a  corporation  aggregate,  to  r9- 


S84  CASES  IN  THE  SUPREME  COURT 

BiNmiraTOK,  eeive  lands  or  goods  in  succession,  and  a  gift  or  grant  to  them,  with- 
1836.       out  any  term  of  inheritance,  or  succession  give  to  them,  the  whole 

Ei'n  ci  Burr  property  in  the  thing  granted.  Their  life  is  a  perpetuity :  Hence 
SoiUiiia/.  a  grant  to  them,  which  in  the  case  of  an  individual,  would  only 
convey  an  estate  for  life,  is  a  grant  to  them  and  their  successors. 
It  is  not  claimed  by,  or  conceded  to  these  societies,  that  they  can 
purchase  lands  in  the  name  of  their  association,  which  shall  go  to 
those  who  succeed  them,  or  that  they  can  take  a  bond  or  obliga- 
tion, and  maintain  a  suit  thereon  by  that  name,  unless  they  can 
claim  such  an  immunity  or  right,  by  virtue  of  the  constitution  be- 
fore mentioned,  which  is  not  here  insisted  on.  It  is  contended, 
however,  that  they  may  receive  a  gift  of  money  for  a  charitable 
use, — ^that  they  may  be  protected  in  the  enjoyment  of  whatever  is 
thus  given,  and  that  if  they  are  disturbed  in  this  enjoyment,  they 
must  have  some  appropriate  remedy  therefor ;  and  thus  far  the 
court  are  disposed  to  say,  that  both  by  the  common  law  and  the 
usages  add  practices  of  this  state,  as  recognized  by  the  constitution, 
they  are  capable,  and  may  be  protected. 

As  these  associations  for  public  and  charitable  purposes  are  found 
to  exist  among  us — as  they  have  ever  here  exbted,  are  recognized 
and  provided  for,  and  their  immunities  and  privileges  guaranteed 
by  the  constitution — as  they  have  always  existed  both  in  countries 
subject  to  the  common  law  and  to  the  civil  law,  and  a  vast  amount 
of  property  has  always  been  given,  and  is  still  given  to  them,  to 
promote  works  of  public  utility,  convenience  or  ornament,  or  works 
or  acts  of  piety,  learning  or  charity,  it  b  important  to  mquire  wheth- 
er they  can  be  thus  protected  in  the  enjoyment  of  their  property. 
And  here  it  will  be  perceivedjjhat  unless  they  can  come  into  some 
tribunal,  provided  for  the  adihinistratiou  of  justice — unless  some 
court  has  jurisdiction  over  them,  they  are  without  the  pale  of  the 
law,  and  their  whole  funds  at  the  mercy  of  every  one  who  may  be 
disposed  to  invade  them.  If  their  treasurer  should  squander  their 
funds,  or  any  one  who  receives  their  subscriptions  should  choose  to 
appropriate  the  money  to  himself,  there  could  be  no  tribunal  to  call 
them  to  account.  It  is  believed,  however,  that  they  can  be  pro- 
tected in  the  enjoyment  of  these  funds,  by  courts  of  justice, — ^that 
a  suit  can  be  maintained  against  any  one  who  illegally  comes  into 
the  possession  of  their  property, — that  a  bond  or  note,  given  upon 
good  and  valuable  consideration  to  them,  even  by  their  name  of 
association,  might  be  collected  in  the  name  of  some  proper  party, 
connected  with  their  right  to  hold  money  or  property  given  to  them, 
^nd  to  maintain  actions  against  one  who  despoils  them  of  it,  must 
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be  the  right  to  sue  in  a  court  of  justice,  and  ^  to  demand  before  a  ^^^^^* 
proper  tribunal,  legacies  given  to  them  by  a  will.  1886.  * 

The  cases  are  numerous  where  associations  of  this  kmd  have  ^^^  ^  ^"" 
been  recognized  as  entitled  to  equitable  rights,  and  as  competent    SmiOi  ttaf. 
to  come  into  a  court  of  equity  in  the  name  of  one  or  more  of  their 
members,  for  the  benefit  of  the  whole. 

In  the  case  of  Terrel  and  others  vs.  Tayhty  (9  Cranch,  43) 
Judge  Story  remarks,  that  if  the  plaintiff  have  shown  a  sufficient 
title  to  the  trust  property,  the  court  could  grant  the  relief  prayed 
for, — ^that  it  can  make  no  difierence  whether  a  society  was^incor- 
porated  or  not ;  for  in  equity,  as  to  objects  which  the  law  cannot 
but  consider  as  useful  and  meritorious,  the  same  reason  would  ex- 
ist  for  relief  in  the  one  case  as  in  the  other.  It  is  to  be  noticed,  that 
in  this  case,  there  was  a  bill  filed  by  the  plaintifis,  as  members  of  the 
vestry  of  ^the  church  in  Alexandria,  in  behalf  of  themselves  and 
other  members  of  the  church.  In  Beaity  and  others  vs.  Kurtz, 
(2  Peters.  566)  a  bill  was  sustained  in  the  name  of  a  committee 
of  a  voluntary' society.  Lord  Eldon,  in  Co€^bum  vs.  Thompson, 
(16  Yes.  321)  and  Lord  Thurlow,  in  Buckley  vs.  Carter,  (cjted 
in  Pierce  vs.  Piper,  17  Yes.  11)  recognize  the  same  principle. 
In  WaUer  vs.  Child,  (Amb.  526)  on  a  bill  brought  by  the  heir  at 
law,  to  set  aside  certain  charitable  bequests,  to  be  paid  to  the  treas- 
urer, for  the  time  being,  of  a  voluntary  society,  the  society  was  re- 
cognized as  capable  of  receiving  and  disposing  of  the  legacy,  and 
decree  was  made  that  the  money  should  be  paid  to  their  treasurer. 
Wellbeloved  vs.  Jones  (1  Simons  &  Stuart,  40)  was  a  bill  brought 
by  the  trustees  or  officers  of  an  unincorporated  society :  Their  right 
to  maintain  the  bill  was  established,  as  well  as  their  capacity  to  re- 
ceive a  legacy  for  a  charitable  use.  Several  cases  of  a  similar  im- 
port have  been  decided  in  the  several  state  courts,  which  it  will  be 
unnecessary  to  examine  at  this  time.  It  is  sufficient  for  the  pres- 
ent to  say,  it  appears  tp  me  that  the  position  is  established,  that 
voluntary  societies,  by  the  common  law,  were  considered  as  capa- 
ble of  receiving  and  distributing  money  and  other  property  given 
for  public  or  charitable  uses,— -that  they  are  recognized  by  the  con- 
stitution of  this  state,  as  existing  and  to  exbt  for  that  purpose,-— as 
deserving  of  encouragement,  and  entitled  to  protection  in  the  en- 
joyment of  their  estates,  and  that  their  rights  may  be  asserted  in, 
and  by  the  judicial  tribunal. 

This  view  of  the  subject  alone  would  in  my  mind  be  decisive  of 
the  question  submitted  to  us  in  the  present  case.  The  whole  doc- 
trine, however,  in  relation  to  charitable  uses,  as  well  as  the  juris- 
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BtNwnwTOR.  diction  or«r  them  exercised  in  a  court  of  chancery,  has  been  dis- 
1836        cussed. 

^^''•^  ^""^  It  has  been  asserted,  on  the  part  of  the  residuary  legatees,  that 
Snuhiiai.  ihe  law  in  relatioQ  to  charitable  uses,  as  well  as  the  jurisdiction  of 
the  chancellor  over  them,  is  founded  wholly  on  the  statute  of  43 
Elizabeth,  sometimes  called  the  statute  of  charitable  uses.  That 
there  is  a  law,  or  a  series  of  dec'isions  on  this  subject,  establishing 
or  recognizing  a  rule  in  relation  to  them,  different  from  the  rules  in 
relation  to  other  subjects,  is  unquestionable.  It  is,  however,  de- 
nied that  this  rule  either  is  founded  on  that  statute,  or  grows  out  of 
any  considerations  connected  therewith  ;  but  rather  that  it  arises 
necessarily  from  the  nature  of  the  use  itself.  The  statute  of  Eliz* 
abetli  does  not  profess  to  establish  any  new  law  upon  thb  subject. 
The  gift,  limitations  and  appointments,  which  were  to  be  c^luried 
into  eflbct  under  that  statute,  existed  anterior  to  the  passing  it.  The 
principles  of  the  law  itself,  as  now  recognized,  as  well  as  some  of 
its  most  objectionable  features,  were  known  in  England  long  before 
the  passing  of  that  statute.  The  passages  which  have  been  read 
from  Oonoat,  the  prevalence  of  this  law  wherever  the  civil  law 
prevails,  the  several  cases  which  will  be  noticed,  the  remarks  of 
Lord  Thurlow  in  White  vs.  White^  1  Brown  C.  C.  15,  and  the 
remarks  of  Chancellor  Kent,  warrant  this  opinion.  Judge  .Story 
considers  that  the  principle  of  the  civil  law  respecting  charities  was 
engrafted  into  the  common  law ;  and  Judge  Johnson  says,  that  it 
appears  to  bim  demonstrable,  that  the  4dd  Elizabeth  introduced  no 
new  law  of  charities,  and  made  none  valid,  not  valid  before. 

From  the  very  nature  of  the  subject,  the  donations  to  such  uses 
must  be  vague  and  indefinite.  The  objects  to  be  benefitted  are 
numerous,  and  must  be  looked  up  and  ascertained,  and  the  relief 
must  be  administered  according  to  the  direction  and  judgment  of 
tboee  who  are  to  select  the  necessitous  objects  for  whose  benefit 
the  use  m  created ;  and  moreover^  the  charitable  uses  themselves 
will  be  declared  according  to  the  spirit  of  the  age  in  which  tbey 
are  established.  We  find  that  there  were  a  great  variety  of  gifts 
and  grants  to  pious  and  charitable  uses  recognized  by  the  statutes, 
as  well  aa  by  the  decisions  of  tbe  courts  of  justice,  from  a  very 
early  period.  Tbey  mostly,  it  is  true,  partook  of  tbe  religious 
character  of  the  age,  aa  for  tbe  exercise  and  eelebration  of  divine 
services,  to  find  chaplains,  &c.,  many  of  them  for  hospitality  and 
the  relief  of  tbe  poor ;  but  very  few,  however,  if  any,  for  tbe  es- 
tablishment <^  schools  of  learning,  until  the  time  of  Edward  V|. 
In  almost  every  reign,  we  find  that  this  aubjeet  engaged  the  at  tan- 
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tioD  of  parliameoty  tnd  that  men  piously  or  religiously  indined  BBrnfmoroN, 
gave  property  for  tbe  purposes  then  considered  charitable  and        lesT^' 
meritorious.  ^**"  ®*'  ^^" 

In  the  case  reported  by  Sargeant  Bendlow,  mentioned  in  Por-  Smith  f«  a/. 
tor's  case,  and  in  the  note  to  Porter's  case,  which  was  before  the 
43d  Elizabeth,  a  variety  of  charitable  and  meritorious  purposes  are 
enumerated,  for  which  lands,  tenements,  oi  hereditaments  may  be 
given,  the  objects  of  some  of  which  must  have  been  vague  and 
indefinite,  such  as  for  the  use  of  poor  people,  the  relief  and  com- 
fort of  maimed  soldiers,  sustenance  of  poor  people,  discharging 
poor  inhabitants  of  cpmmon  charges,  marriage  of  poor  virgins,  be. 
Whenever  a  statute  was  passed  on  the  subject,  it  was  not  to  create 
any  uses,  but  either  to  restrain  or  to  regulate  them  in  such  a  man- 
ner as  that  the  charitable  intent  should  be  preserved,  and  that  they 
should  not  become  prejudicial  to  the  kingdom. 

The  doctrine  of  Cypres,  which  has  led  to  decisions  that  have 
very  justly  been  pronounced  strange  by  Lord  Eldon  and  Judge 
Story,  evidently  was  a  principle  recognized  in  the  English  law  at  a 
▼ery  early  period.  In  the  very  able  opinion  of  Judge  Baldwin  on 
the  will  of  Sarah  Zane,  he  considers  that  the  statute,  de  terris  tern- 
planum^  17  Edward,  2,  established  and  ordained  as  a  principle  of 
tbe  law  of  England,  that  lands  once  given  to  a  charitable  use  should 
remain  for  charitable  purposes  forever.  Certain  it  is,  that  the 
words  of  that  statute,  viz.  *'  ita  semper,  quodpia  et  ceUhtrimaMo^ 
hmtas  donatarum  tentatur  et  exphatwr  eiperpetua  tandissitne  per- 
teveret,^^  afforded  a  rule  which  Lord  Coke  speaks  of  with  appro- 
bation in  several  of  his  reports.  The  doctrine  of  Cypres,  or  some- 
thing very  similar  to  it,  was  there  recognized.  The  original  char- 
itable purpose  failed  by  the  suppression  of  the  order,  and  y^t  the 
lands  were  preserved  to  a  charitable  use.  The  order  of  templars, 
as  we  learn  from  the  history  of  that  period,  were  established  at  an 
early  day  for  the  purpose  of  watching  the  roads  leading  ro  the  city 
of  Jerusalem,  and  protecting  pilgrims.  Their  numbers  increased, 
and  legacies  were  annually  left  to  them  from  every  part  of  Chris- 
tendom, so  that  they  became  rich  and  powerful.  As  a  measure  of 
expediency  and  justice,  the  order  was  suppressed.  In  those  times 
of  violence,  when  but  little  regard  was  paid  to  individual  rights, 
we  should  expect  to  have  seen  their  possessions  seized  upon  and 
appropriated  to  satisfy  the  rapacity  of  the  powers  who  then  ruled. 
But  the  pope,  who  suppressed  the  order,  thought  proper  that  their 
property  should  still  be  preserved  for  the  purposes  for  which  it  was 
given,  and  determined  to  transfer  it  to  the  knight's  hospitals,  and 
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BiNNiNffToif,  published  an  ordiDance  to  that  effect.    The  kbg,  Edward  IL, 
18S5.  '     asserted  his  own  rights  and  that  of  his  subjects  to  the  possession, 
ExVt  of  Burr  ^q  j  suspended  the  execution  of  the  ordinance.     He  consulted  the 
Smith  eca<.   judges,  who  determined  that  all  the  possessions  of  the  templars  * 

had  reverted  as  escheats  to  the  lords  of  the  fee.  But  an  act  of 
parliament  was  passed,  assigning  them  to  the  hospitalers  for  purpo- 
ses similar  to  those  for  which  they  had  originally  been  bestowed  on 
the  templars.  It  is  very  evident,  that  a  power  was  here  exercised 
of  appointing  a  charitable  donation  to  a  new  and  similar  purpose, 
on  the  ceasing  of  the  one  to  which  it  was  devoted  in  the  first  place. 
The  judges  of  the  court  determined  that  the  land  reverted  to  the 
lords,  and  yet  because  it  had  been  appropriated  to  a  charitable  use, 
it  was  considered  that  it  should  still  continue  appropriated  to  such 
purposes. 

On  the  suppression  of  the  monasteries  in  the  reign  of  Henry 
VIII,  such  parts  of  the  lands  as  had  been  given  to  good^  virtuous 
and  godly  uses,  and  been  misapplied,  were  directed  to  be  contin- 
ued to  such  uses. 

A  great  object  of  the  statute  of  Edward  I.  b.  c,  ch.  14,  in  dis- 
solving these  chapels,  chauntries,  &c.  was,  to  convert  the  Jundt 
from  the  uses  then  considered  superstitious,  to  good  and  godly  uses, 
as  erecting  grammar  schools,  be.  educating  youth,  &c.  It  evi- 
dently appears  to  have  been  a  fundamental  principle  on  this  sub- 
ject, that  where  property  had  once  been  given  to  and  used  for  a 
charitable  purpose,  the  intent  of  the  donor  should  be  respected  and 
preserved  ;  and  where,  from  reasons  of  state,  it  could  not  be  ob- 
served in  the  particular  manner  by  him  pointed  out,  it  should  be 
done  in  such  a  manner  .asthat  it  should  be  preserved  for  a  charita- 
ble use. 

Now  it  is  of  no  consequence  here  to  discuss  the  propriety  of 
this  principle,  or  to  inquire  whether  it  was  at  all  times  correctly 
and  faithfully  observed,  so  long  as  we  find  the  principles  of  the  law- 
of  charitable  uses  there  existing  and  acted  upon  before  the  statute 
of  Elizabeth  was  made.  In  the  two  instances  mentioned,  the  leg- 
acies had  been  given  to  the  templars,  the  lands,  be.  had  been  giv- 
en to  the  monasteries,  the  original  testators  and  donors  had  been 
long  deceased,  and  they  intended  to  part  with  their  interest  in  the 
property  bequeathed.  Possibly  no  injustice  was  done  in  not  per- 
mitting this  property  to  revert  to  the  remote  heirs  and  kindred  of 
the  donors,  and  if  it  had  been  faithfully  applied  to  new  and  useful 
objects,  it  could  not  have'  been  a  subject  of  much  complaint.     Of  f 

this,  however,  we  at  this  age  cannot  judge  with  any  accuracy. 


OF  THE  STATE  OF  VERMONT-  889 

It  has  been  confidently  argued,  that  this  statute  of  Elizabeth  Bb^nington, 
made  certain  gifts  to  charitable  uses  valid,  which  were  not  valid        isas^' 
before ;  that  it  has  given  effect  to  certain  conveyances,  which  were  ^*'"  ^^  ^"" 
void  before.     This  opinion  is  undoubtedly  sanctioned  by  great  au*   Smith  h  ai. 
thority.    The  language  n\ade  use  of  in  the  early  reports  gives  a 
strong  countenance  to  this  idea.    There  are,  however,  not  wanting 
the  opinions  of  eminent  judges  and  chancellors,  that  the  statute 
introduced  ^*  no  new  law  upon  this  subject,  and  made  none  valid, 
not  valid  before." 

It  is  to  be  remarked,  that  the  statute  does  not  seem  to  contem- 
phte  giving  effect  to  any  charitable  donations,  not  good  before, 
it  recognizes  them  as  existing,  and  as  not  having  been  employed 
according  to  the  intent  of  the  donors.  It  adopts  the  terms  which 
bad  previously  been  used  to  set  apart  property  for  such  purposes, 
**limitedy  appointed,  and  assigned;^'  the  same  words  which  were 
used  in  the  statute  of  Edward,  VI.  c,  chapter  14, "  all  lands,  be. 
given,  assigned,  limited,  or  appointed,"  &c.  and  the  same  which 
are  used  in  conveyances  for  the  purposes  of  declaring,  or  in  the 
appropriate  words,  limiting,  appointing,  the  use  for  which  property 
is  conveyed. 

Although  it  must  be  acknowledged  that  the  court  of  chancery 
went  very  great  lengths  in  declaring  certain  wills  good  as  appoint- 
ments, and  although  they  make  use  of  the  terms,  ''utterly  void," 
yet  it  was  not  by  virtue  of  any  provisions  of  the  statute  that  these 
were  declared  to  be  good,  but  rather  because  those  conveyances 
should  have  been  held  good  as  appointments  before  the  statute, 
that  they  were  decreed.  Thus  in  Griffith  Flood  case,  a  devise  to 
a'corporation  was  prohibited  by  the  statute  of  Mortmain,  yet  the 
devise  was  good  as  a  limitation  or  appointment  to  a  use,  to  be  re^ 
lieved  under  the  statute,  not  because  it  was  made  valid  by  the 
statute,  but  because  it  should  have  been  considered  good  as  a  lim- 
itation or  appointment,  whether  made  before  or  after.  Collisom's 
case  was  of  the  same  kind.  The  devise  was  made  before  the  stat- 
ute of  wilb,  and  as  a  devise  of  the  land  was  inoperative ;  but  as  a 
declaration  or  appointment  to  a  charitable  use,  it  was  valid,  and 
bad  the  devise  been  to  the  use  of  an  individual,  it  would  have 
been  equally  good.  Although  lands  could  not  be  devised,  yet  uses 
were  considered  in  some  respects  as  chattels,  and  as  such  devisable. 
Chugleigh  case,  1  Coke,  121.  In  the  statute  of  27  Henry  8,  ch. 
10,  made  to  remedy  abuses,  it  was  recited  that  the  hereditaments 
of  the  realm  were  conveyed  without  solemn  livery  by  last  will?, 

sometimes  by  bare  words,  and  sometimes  by  signs  in  great  extrem- 
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Bmimxmton,  Jties.     That  the  courts  went  very  great  lengths  in  the  application 
^^mS7*    of  these  words,  "  limited  and  appointed,"  both  to  conveyances  and 

Ei'M  of  Burr  Jevises,  in  order  to  extend  the  relief  given  by  the  statute  of  Eliz- 
•mitb '«cai.  abcth,  is  very  apparent ;  and  some  of  the  cases  are  not  to  be  rec- 
onciled either  by  the  law,  as  existing  before,  or  declared  by  that 
statute;  although,  undoubtedly,  some  of  these  devises  might  be 
considered  as  good  upon  the  ground  already  mentioned.  As  late 
as  the  year  1707,  it  was  claimed  that  a  will  without  any  witnesses, 
might  be  good  as  an  appointment  to  a  charitable  use,  and  the  cases 
above  mentioned  were  relied  on  as  authorities  for  the  position,  and 
the  Lord  Keeper  took  time  to  consider  before  he  decided  against 
it. — 2  Ver.  597.  Lord  Eldon,  who  had  bestowed  more  attention 
upon  the  subject  of  charitable  uses  than  any  other  chancellor,  and 
who  had  at  different  times  reviewed  all  the  decisions  made  on  the 
subject  from  the  earliest  period,  in  one  of  the  last  cases  which  came 
before  him,  and  in  which  he  reviewed  the  several  decisions  reported 
in  Hobart's  as  well  as  Revett's  case,  Piatt  vs.  St.  Johns  College^ 
Smith  vs.  Stowell  was  pressed  with  the  difficulty  in  consid- 
ering that  the  statute  of  Elizabeth  had  a  retrospective  effect  in 
divesting  estates  already  vested.  '^  How,"  says  he,  ''  does  the 
statute  make  good  what  was  in  itself  good  for  nothing  either  bef^ure 
or  after  the  passing  of  the  statute.  Can  such  a  construction  be  put 
upon  the  words  which  occur  in  this  act  as  will  authorize  us  to  infer 
that  they  meant  void  gifts,  limitations,  assignments,  and  appoint- 
ments ?"  He  came  to  the  conclusion,  that  it  was  not  clear  that 
these  instruments,  originally  void,  were  held  to  be  valid  by  the 
effect  of  the  statute  of  Elizabeth,  but  that  there  was  in  the  court 
a  jurisdiction  to  render  effective  an  imperfect  conveyance  for  char- 
itable purposes ;  that  the  statute  had  been  construed  with  reference 
to  such  the  supposed  jurisdiction  of  the  court ;  so  that  it  was  not 
by  the  effect  of  43d  Elizabeth  alone,  but  by  the  operation  of  that 
statute  on  a  supposed  antecedent  jurisdiction  in  the  court,  that  void 
devises  to  charitable  purposes  were  sustained. — Attorney  Oeneral 
vs.  The  Skinner^s  Company,  2  Russell,  407.  The  above  case 
was  upon  the  effect  of  a  will  made  anterior  to  the  statute,  and  al- 
though the  chancellor  does  not  express  his  opinion  with  decision, 
yet  with  Lord  Eldon  a  doubt  expressed  upon  a  subject  contrary  to 
the  common  received  opinion  was  equivalent  to  a  declaration  of 
his  opinion  and  a  decision.  It  is  very  evident  from  the  whole  case, 
that  he  considered  the  idea  which,  had  been  advanced,  that  the 
statute  of  Elizabeth  had  a  retrospective  operation  and  made  good 
conveyances  wholly  void  before,  was  destitute  of  any  foundation. 
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It  appears  to  me,  from  the  examination  which  I  have  been  ena-  BiNNnoTotf, 
bled  to  bestow  upon  the  subject,  that  the  law  in  relation  to  chari-        isas.  ' 
table  uses  is  not  founded  on  any'statute,  but  that  it  existed  at  the  Ex'mof  Burr 
common  law,  the  elements  of  which  were  derived  from  the  civi^   Smith  •<aL 
law,  and  the  principles  of  it  may  be  found  both  in  the  statutes  and 
in  the  adjudicated  cases,  long  before  the  reign  of  Elizabeth. 

The  origin  of  the  jurisdiction  which  has  been  assumed  over  these 
charitable  uses  by  the  court  of  chancery  may  be  a  subject  of  more 
doubt.     On  the  one  side,  it  has  been  declared  that  this  jurisdiction 
originated  and  was  wholly  derived  from  that  statute ;  and  on  the 
other,  that  it  belongs  to  the  ordinary  judicial  equity  jurisdiction  of 
the  court  of  chancery  ;  and  as  was  remarked  before,  there  is  great 
weight  of  authority  for  either  position.     The  subject  itself  would 
seem  naturally  to  belong  to  the  jurisdiction  of  a  court  of  chancery. 
If  the  law  was  known  and  established  in  England,  as  we  have  al- 
ready considered,  the  remedy  for  the  purpose  of  carrying  it  into 
efiect  could  alone  be  administered  either  in  that  court,  or  a  court 
having  equity  powers.     Chancery  always  had  cognizance  of  uses 
and  trusts,  and  it  was  only  in  that  court  that  the  execution  of  a  use, 
which  was  binding  on  the  conscience  of  the  trustees,  could  be  de* 
creed.     The  courts  at  common  law  had  no  means  to  compel  the 
execution  of  a  trust.     If  the  estate  was  granted  upon  candition  to 
perform  a  trust,  it  was  forfeited,  if  the  condition  was  not  performed, 
and  the  land  reverted,  as  in  Porter's  case,  before  referred  to.     If 
the  land  was  granted  upon  trust  and  confidencey  to  perform  a  use, 
as  in  the  case  of  Martindah  vs.  Martin,  Cro.  Eliz.  288,  it  did 
not  revert  on  the  non-performance  of  the  trust. 

Why  should  there  ever  have  been  a  distinction  in  the  remedy  to 
enforce  the  performance  of  a  trust  or  use,  between  those  which 
were  limited  and  appointed  to  an  individual,  and  those  appointed 
to  a  charitable  use,  recognized  by  the  law  ?  The  same  reason  why 
chancery  should  take  jurisdiction  of  the  one,  would  require  that  they 
should  take  jurisdiction  of  the  other.  Judge  Story,  in  3  Peters, 
hazards  a  conjecture,  that  Porter's  case  having  established  a  charita- 
ble use,  not  superstitious,  to  be  good  at  law,  chancery  in  analogy  to 
other  trusts,  held  the  feoffees  to  uses  accountable  in  equity  for  their 
due  execution,  and  that  the  inconveniences  felt  caused  the  statute 
of  Elizabeth  to  be  passed  within  seven  or  eight  years.  But  if  we 
are  correct  in  the  position,  that  charitable  uses  were  good  long  be- 
fore Porter's  case  was  decided,  and  some  as  vague  and  indefinite 
as  the  one  mentioned  to  have  been  reported  by  Bendlow,  in  5  and 
6  Edward,  VI.  as  a  feoffhient  to  the  use  of  poor  people,  and  in 
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BcmrafOTON,  Plowden,  521 ,  542,  there  is  oo  great  hazard  in  believing  that  chan- 
1886.  '  eery,  in  analogy  to  other  trusts,  held  the  trustees  accountable  in 
Ki*n  of  Burr  equity,  and  compelled  their  execution  whenever  the  subject  came 
Smith  tt  oi.  properly  before  them  in  court.  In  my  view,  it  can  make  no  dif- 
ference when  this  jurisdiction  was  first  exercised,  whether  it  was 
assumed  or  usurped  under  the  statute  of  Elizabeth  or  before.  It 
properly  belongs  to  a  court  of  chancery,  who  are  to  exercise  it  so 
as  to  give  effect  to  the  intent  of  the  donors,  where  it  can  be  done 
consistently  with  the  rules  which  prevail  in  a  court  of  equity.  I 
think,  however,  it  will  be  found  that  thb  jurisdiction  was  exercised 
by  chancery  long  before.  It  is  true,  but  few  cases  can  be  found 
on  this  subject  before-^  43  Elizabeth,  nor  are  there  many  cases  in 
chancery  reported  for  some  years  after,  and  until  the  reign  of 
Charles  II.  There  are  some  cases  collected  by  Tothil  in  the 
reign  of  James  I.  and  Charles  I.  and  some  cases  collected  in  Duke, 
Charitable  Uses.  The  origin  of  jurisdiction  in  Ekigland  is  only  a 
subject  of  speculative  inquiry.  Their  courts  possess  and  exercise 
the  jurisdiction,  and  have  by  their  reported  decisions  established 
a  regular  and  orderly  system  of  law  upon  the  subject,  and  it  is  of 
very  little  importance  to  them  whether  it  v^as  derived  from  that 
statute  or  not.  Here  it  is  of  more  importance  to  ascertain  where 
the  jurisdiction  was  first  exercised  in  courts  of  chancery ;  if  in 
those  states  where  the  statute  has  not  been  adopted,  courts  of 
chancery  are  precluded  from  taking  cognizance  of  this  subject. 
Before  coming  to  such  a  conclusion,  we  ought  to  be  well  convinced 
that  it  is  a  clear  and  decided  point. 

The  idea  that  the  jurisdiction  of  the  court  of  chancery,  upon  in- 
formations for  establishing  charities,  arose  since  the  statute  of  Eliza- 
beth, and  that  prior  to  the  time  of  Lord  EUesmere,  who  was  made 
Lord  Keeper  in  1596,  and  Lord  Chancellor  in  1603,  there  were 
no  such  informations— was  first  suggested  by  the  Eari  of  Roslyn, 
then  Lord  Loughboro',  in  the  year  1798,  in  the  case  of  the  Aitor- 
ney  General  vs.  Bower,  (3  Vesey,  726)  and  I  am  not  aware  that 
it  has  been  suggested  by  any  other  chancellor  in  England.  Judge 
Story  attributes  this  suggestion  to  Lord  Eldon,  who  was  not  crea- 
ted chancellor  until  some  years  after.  The  result  of  Lord  Eldon's 
researches,  evidently  led  him  to  a  different  conclusion,  as  we  may 
learn  from  his  remarks  in  Moggridge  vs.  ThackwtU,  (7  Ves.  69) 
and  in  Attorney  General  vs.  The  Skinner  Company,  (2  Russel, 
before  mentioned).  .  Lord  Thurlow  considered  that  the  cases  bad 
proceeded  upon  notions  adopted  from  the  civil  law,  which  was  fa- 
jrorable  to  charities,  that  legacies  given  to  public  uses,  not  ascer- 
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tainedy  should  be  applied  to  some  proper  object.     Lord  Keeper  BBNimroTON, 
Henley  says,  that  the  uniform  rule  has  been,  both  before  and  after        \^' 
the  statute  of  Elizabeth,  for  the  court  of  chancery  to  aid  a  defec-  ^**"'  of  lurT 
tive  conveyance  to  such  charitable  uses,  where  the  person  had  pow-    Smith  et  oi. 
er  to  convey.— 1  W.  B.  90.    The  same  case  is  reported  in  Eden, 
who  was  a  connexion  of  the  Lord  Keeper.     And  there  is  no  rea- 
son to  believe  either  that  be  was  mistaken,  or  that  his  language  is 
incorrectly  reported. 

Lord  Macclesfield,  in  the  case  of  Eyre  vs.  Countess  of  Shafts- 
Miry,  (2  Pere.  Wm.  119)  declares,  that  it  was  every  day's  prac- 
tice, antecedent  to  the  statute  of  Elizabeth,  to  file  informations  in 
chancery  in  the  attorney  General's  name,  for  the  establishment  of 
charities. 

Lord  Redesdale,  in  the  case  oi  Attorney  General  vs.  The  May* 
or  of  Dublin,  (1  Bligh.  Pari.  Rep.  347-8)  is  very  full  and  expli- 
cit  upon  this  subject :  He  asserts,  that  not  only  the  law,  with  re- 
spect to  charitable  uses,  was  the  same  befere  as  after  the  statute ;— - 
that  the  jurisdiction  given  to  commissioners,  was  a  new  ancillary 
jurisdiction ; — that  an  information  by  the  attorney  genera]  might  be 
brought  before,  and  the  controlling  jurisdiction  of  the  chancellor 
over  the  subject,  existed  before  the  passing  of  the  statute ; — ^that  it 
was  found  the  commission  of  charitable  uses  was  not  the  best  rem- 
edy, and  they  resorted  again  to  proceedings,  by  way  of  information 
in  the  name  of  the  attorney  general. 

So  for,  therefore,  as  we  can  learn  the  opinion  of  the  chancellors 
in  England,  with  but  one  exception,  they  attribute  both  the  law  on 
I  the  subject  of  such  uses,  as  well  as  the  jurisdiction  of  the  court  of 

chancery,  to  a  period  more  remote  than  the  reign  of  Elizabeth.  It  is 
to  be  remembered,  that  there  is  excepted  from  the  operation  of  the 
statute,  a  very  considerable  amount  of  property  bestowed  for  such 
purposes.  The  act  was  not  to  extend,  to  any  colleges  within  the 
^  universities,  or  to  the  colleges  of  Eton,  Westminster,  or  Winches- 

ter ;  nor  to  any  cities  or  towns  corporate,  where  there  is  a  special 
governor  of  such  lands,  &z;c.,  and  it  may  with  propriety  be  inquired, 
i  why  should  a  more  liberal  rule  be  introduced  with  regard  to  the 

f  enumerated  indefinite  cases,  and  the  excepted  cases  remain  subject 

to  a  more  rigid  system  ?  Who  was  to  exercise  jurisdiction  over 
them  \  Or  were  the  charitable  donations  or  legacies  excepted,  to 
be  left  as  they  would  be  in  this  country,  if  chancery  has  no  jurisdic- 
tion over  them,  without  protection,  and  no  remedy  bad  for  abuse 
or  misapplication  of  the  funds  ? 

From  the  case  of  the  Attorney  General  vs.  Matthews,  (2  Lev. 
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BsNNiNOTON,  167)  we  leardy  that  charities  not  wlthiD  the  statute,  were  enforced 

1835.       in  chancery,  on  the  information  of  the  attorney  general.    The  de- 

Ex'ra  o!  Burr  y[^Q  there,  was  for  the  good  of  poor  people  forever.   The  commis* 

Smixhetai.    sloncrs  had  made  an  order  thereon,  which  the  chancellor  quashed, 

because  it  being  a  general  charity,  the  commissioners  had  nothing 

to  do  with  it ;  but  it  was  to  be  determined  in  the  court  of  chancery, 

on  the  information  of  the  attorney  general,  which  he  dir^ted  to 

be  brought,  and  on  the  information  made  a  decree. 

In  the  case  of  Attorney  Qeneral  vs.  Netoman^  tjje  court  decla- 
red, that  the  king,  as  pater  patria,  may  inform  for  any  public  ben- 
efit, for  charitable  uses,  before  the  statute. — Cas.  in  Chan.  157. 

From  the  case  of  The  Poor  of  the  Pariah  of  St.  Dunstan  vs. 
Beauchofnp,  (Cas.  in  Chan.  193)  we  learn,  that  resort  was  had  to 
a  court  of  chancery,  who  made  a  decree,  in  a  case  where  it  was 
doubted  whether  the  order  of  the  commissioners  would  be  compli- 
ed with ; — that  the  bill  was  filed  in  the  name  of  the  indefinite  ob- 
ject of  a  charity,  viz,  the  poor  of  the  parish ;  and  that  a  decree 
was  made  by  the  chancellor,  on  an  original  bill ;  and  though  the 
reporter  adds  a  quere  whether  such  a  bill  was  necessary,  the  case 
shows  that  no  doubt  was  entertained  as  to  the  jurisdiction  and  pow- 
er of  the  court 

In  the  case  of  Pember  vs.  The  Inhabitants  of  Kingston^  on  the 
question  whether  money  given  to  maintain  a  preaching  minister  be 
a  charitable  use,  the  Lord  Keeper  and  the  Judges  decreed,  not- 
withstanding it  is  not  warranted  by  the  statute  to  be  a  charitable 
use,  that  the  same  should  be  paid  by  the  executor,  to  such  mainte- 
nance— ^Tothil,  96. 

Other  cases  might  be  mentioned,  where  charities,  not  within  the 
statute,  have  been  enforced.  We  shall  find  also,  that  there  are  ca- 
ses antecedent  to  the  statute  of  Elizabeth,  where  the  court  of  chan- 
cery exercised  jurisdiction,  and  enforced  charities,  by  their  equity 
jurisdiction.  It  appears  to  me  that  all  that  is  necessary  on  this 
point,  is  to  ascertain  whether  there  are  any  cases  of  this  kind  pri- 
or to  the  statute ;  for  if  there  are  aiiy  such,  it  establishes  the  fact, 
that  chancery  exercised  jurisdiction,  and  shows  that  it  was  neither 
given- by,  assumed,  or  usurped  under  that  statute.  Nor  is  it  mate- 
rial to  find  any  one  case  of  their  exercbing  a  jurisdiction  over  vague 
or  indefinite  charities.  The  question  is,  did  the  court  take  juris* 
diction  under  the  common  judicial  equity  powers  ?  If  they  did, 
they  must  enforce  them  according  to  the  nature  of  the  subject.  If 
there  was  no  trustee,  the  court  could  appoint  a  trustee ;  as  no  trust 
is  suffered  to  fail  for  want  of  a  trustee.     If  the  objects  were  indefi- 
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tiite,  flo  by  far  the  greater  part  of  the  objects  of  all  charitable  be-  ^■»5™°T^''' 

quests  are.    Who  were  to.be  benefitted  by  the  establishing  of  chap- i886. 

els  and  chauntries  ? — ^who,  by  the  establishment  of  hospitals  ? — who,  ^*'"^^  ^^^ 
by  the  establishmeQt  of  an  institution  for  the  sustenance  of  impotent    s^iih  et  «i. 
men  and  women — men  out  of  their  wits— poor  parishioners — ^for  the 
relief  of  the  poor  and  needy,  be.  ?    If  the  court  of  chancery  had 
power  to  enforce  any  charities,  they  must  have  been  charities  of  this 
description ;  for  most  of  them  are  of  this  description. 

In  the  few  cases  before  the  statute,  which  are  to  be  found  in 
Duke,  Charitable  Uses,  we  find  not  only  the  jurisdiction  of  the  chan- 
cellor established,  but  we  find  also  the  elements,  or  the  principles 
of  the  system  of  law,  upon  this  subject,  which  have  been  incorrectly 
attributed  to  this  statute.  It  is  to  be  observed,  that  this  book  con- 
tains the  readings  of  Sir  Francis  Moore,  who  penned  the  statute, 
and  who  was  undoubtedly  well  acquainted  both  with  the  law  on 
this  subject,  and  also  with  the  jurisdiction  exercised,  both  before 
and  after  the  statute.  As  this  book  is  not  in  any  of  the  libraries 
'  in  this  quarter,  it  may  be  proper  to  recite  some  of  the  cases  which 
are  there  mentioned.  We  find  in  page  131,  ^'If  a  man  bequeath 
£800  to  three  parishes,  equally  to  be  let  out  at  £5  per  £100  by 
the  church  wardens  of  each  parish,  this  legacy  is  not  within  this 
statute,  but  yet  the  chancellor  may  give  remedy  by  equity  in  chan- 
cery. If  a  man  devise  that  the  executors  or  administrators  of  his 
wife  shall  pay  £100  to  be  lent  out  to  young  tradesmen,  this  devise 
is  void,  because  he  cannot  charge  the  executors  or  administrators 
of  his  wife.  But  if  that  wife  take  another  husband,  and  he  hath 
assets  in  his  hands  of  the  goods  of  the  former  husband,  those  shall 
be  liable  to  the  charitable  use  ;  and  these  observations  were  made 
upon  a  decree  in  John  HotpartTs  case,  40th  of  Elizabeth." 

In  page  155— ^' If  the  use  were  limited  for  a  chaplain,  they  may 
decree  by  addition,  that  the  chaplain  shall  be  a  preacher,  so  they 
may  appoint  the  nomination  of  him  to  a  man  of  science,  as  a  mas- 
ter of  a  college,  be,  because  such  things  concur  in  decency  and 
order  with  the  intent  of  the  founder,  upon  a  decree  made  40ih 
of  Elizabeth." 

In  page  163 — "One  Simons,  an  Alderman  of  Winchester,  sold 
certain  lands  to  Sir  Thomas  Fleming,  now  Lord  Chief  Justice, 
then  Recorder  of  that  town,  and  this  upon  confidence  to  perform  a 
charitable  use,  which  the  said  Simons  declared,  by  his  last  will, 
that  Sir  Thomas  Fleming  should  perform.  The  bargain  was  nev- 
er enrolled,  and  yet  the  Lord  Chancellor  decreed  that  the  heir 
should  sell  the  land,  to  be  disposed  of  according  to  the  limitation  of 
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BiNNiHOToif,  the  use ;  and  this  decree  was  made  the  24th  of  Queen  Elizabeth, 

18S6.        before  the  Statute  of  Charitable  Uses  ;   and  this  decree  was  made 

Ex»riofBurr  ^^q^  ordinary  and  judicial  equity  in  chancery,   and  therefore  it 

Smith  ttat.    seems  the  commissioners  upon  this  statute  may  decree  as  much  in 

a  like  case." 

In  page  154 — **  In  the  1 1th  of  King  Henry  VI.  a  gift  was  made 
to  the  intent  to  find  a  chaplain  ad  divina  cehbranda,  until  the  feoff- 
or, or  his  heirs,  should  procure  a  foundation,  &c.  There  was  no 
employment  until  the  third  year  of  King  Edward  VI. ;  and  there- 
fore, in  the  Queen's  time,  one  Payne  purchased  the  land  as  a  con- 
cealment. After  a  commission  being  awarded  upon  this  statute, 
the  commissioners  inquired  and  found  the  gift,  and  thereupon  de- 
creed the  property  to  another,  from  Payne ;  but  afterwards  this  de- 
cree was  made  void  by  the  Lord  Chancellor,  because  the  use  limited 
to  find  a  chaplain  ad  divina  cehbranda  was  no  use  within  the  stat- 
ute But  the  chancellor,  by  his  chancery  authority,  may,  and 
did  decree  the  land  to  the  first  use." 

In  a  late  case  reported,  (I  Mylne  &  Keene,  376)  Att'y  Oen.  vs. ' 
7%e  Master  of  Brentwood  Schooly  we  learn  that  a  decree  was 
made  in  chancery,  in  the  12th  year  of  the  reign  of  Queen  Eliza- 
beth, before  the  statute  of  charitable  uses,  at  the  suit  of  the  inhab- 
itants of  the  parish  of  Southweald,  against  thelieir  at  law,  that  he 
should  execute  a  conveyance  for  the  purpose  of  providing  a  main- 
tenance of  a  school-master  and  poor  people,  according  to  the  intent 
of  Sir  Anthony  Brown,  as  expressed  in  his  will.  The  Master  of 
the  Rolls,  Sir  John  Leach,  expresses  himself  very  decidedly  on  the 
subject  of  that  decree,  ^^  Tliat  at  that  time,  no  legal  devise  could 
be  made  to  a  corporation  for  a  charitable  use,  yet  lands  so  devised 
were  in  equity  bound  by  a  trust,  which  a  court  of  equity  would 
then  execute." 

These  cases  are  certainly  sufficient  to  convince  us,  that  the  sub- 
ject of  charitable  uses  was  before  the  court  of  chancery,  and  that 
decrees  were  made,  by  virtue  of  the  chancery  authority  of  the  chan- 
cellor, and  upon  his  ordinary  judicial  equity  in  chancery.  It  has 
already  been  remarked,  that  there  are  no  reports  of  cases  in  chan- 
cery before  that  period.  It  has  been  said,  that  although  there  are 
many  cases  cited  in  Porter's  case,  yet  they  were  all  decided  at  law, 
and  none  in  equity.  But  when  we  consider  the  hostility  which  exist- 
ed about  that  time,  between  the  court  of  law  and  equity,  it  is  not  a 
matter  of  astonishment  that  no  reference  should  be  had  to  the  pro- 
ceedings of  chancery,  in  discussing  a  subject  or  question  of  pure 
law,  even  if  the  subject  had  frequently  been  discussed  in  the  courts 
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of  chancery.  It  is  very  doubtful,  however,  whether  the  subject  Bennwotom, 
bad  very  often  been  before  the  courts  either  of  law  or  equity.  When  i83^' 
we  remember  the  spirit  of  the  age  preceding,  and  at  the  time  of  the/E^rT^f  BmT 
refbrroatioD,  and  until  some  time  after  Queen  Elizabeth  was  seated  Smiih  tt  oi, 
on  the  throne^  it  is  not  probable  that  there  were  many  cases  brought 
before  any  of  the  judicial  tribunals.  Until  the  time  of  Henry  VUI. 
the  charities  were  mostly  of  a  religious  character,  or  intimately  con* 
nected  with  the  religious  or  superstitious  notions  which  then  prevail- 
ed, as  has  already  been  noticed.  It  is  not  probable  that  up  to  this 
time  there  was  much  disposition  to  divert  property,  given  or  be- 
queathed to  pious  uses,  to  any  other  purpose,  however  wantonly 
or  extravagantly  they  may  have  been  expended.  The  right  appro- 
priation of  that  kind  of  property,  was  so  intimately  connected  with 
the  religious  duties  enjoined  and  performed,  that  the  fear  of  eccle- 
siastical censures,  which  carried  more  terror  than  tbe  process  of  A 
court  of  law,  probably  prevented  many  misapplications  of  the  prop- 
erty sequestered  for  such  uses ;  and  if  tbe  trusts  were  abused  or 
misapplied  by  tbe  ecclesiastical  bodies  who  had  the  management, 
the  chancellor  was  usually  selected  from  that  class  of  persons ;  and 
there  were  no  courts  who  had  either  disposition  or  firmness  to  re- 
sist the  religious  influence  'exercised  by  the  clergy.  After  the 
commencement  of  the  reformation,  other  causes  operated  to  prevent 
any  legal  investigation  of  this  subject.  Free  schools  were  erected 
principally  in  the  reign  of  Edward  VI.  and  in  the  beginning  of  the 
reign  of  Queen  Elizabeth,  intended  and  supposed  to  promote  the 
progress  of  the  reformation,  and  hostile  to  the  interest  and  feeling 
of  that  part  of  the  people  who  adhered  to  the  ancient  faith.  After 
the  death  of  Edward  VI.  and  during  the  reign  of  Queen  Mary, 
and  we  may  add  for  the  first  years  of  Queen  Elizabeth,  it  was  un- 
certain what  faith  would  be  adopted  as  the  religion  of  the  state. — 
It  was  undoubtedly  supposed,  and  expected  by  many,  that  the  pos- 
sessions of  the  monasteries^  chapels,  &c.  which  had  i)een  suppres-* 
sed  by  Henry  and  Edward,  would  be  restored.  The  tendency  of 
this  state  of  things,  was  evidently  to  cause  a  laxity  in  the  adminis^ 
tration  of  the  law  in  enforcing  the  charities  of  that  age,  and  a  con- 
sequent abuse  and  mismanagement  of  the  funds.  The  trustees,  ei" 
tber  from  fear  or  avarice,  may  have  fell  a  disposition  to  convert  the 
property  devoted  to  public  uses,  to  their  own  private  uses. 

In  the  reign  of  Henry  VIII.,  Edward  VI.,  and  Elizabeth, 
there  would  be  no  disposition  to  enforce  those  charities  which  had 
been  given  to  promote  the  interest  of  the  Roman  Catholic  faith ; 

and  in  the  reign  of  Queen  Mary,  there  would  be  an  utter  aversion 
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BciiMM«roH,  to  ftvor  those  schools,  which  had  evidently  been  founded  to  de- 
1835.  '    stroy  the  faith  which  she  professed  to  uphold.     It  is  therefore  not 

EiVtofBurr  ^  gubject  of  woodef  if  devises  and  grants  to  charitable  and  pious 
Smith  ii  of.  uses  Were  regarded  with  no  favorable  eye, — that  they  should  have 
been  suflbred  to  remain  dormant,  without  any  attempt  to  enforce 
them,  either  in  the  courts  of  law  or  chancery,  or  in  parliament, 
from  the  time  of  the  commencement  of  the  reformation,  until  it  was 
fully  settled,  as  was  the  case  of  the  devise  which  gave  rise  to  Por'- 
ter^s  case,  in  1  Coke,  and  in  the  case  of  the  Thetford  School, 
which  originated  the  case  of  Oibbons  against  Maliyard^  in  Pop* 
bam,  and  MariidaU  vs.  Martin^  in  Croke. 

When  the  statute  of  Elizabeth  was  passed,  the  times  probably 
were  such,  as  to  call  for  a  more  thorough  and  searching  remedy 
than  had  before  been  had, — ^to  call  for  an  investigation  and  inqui- 
sition in  every  county  and  in  every  diocese.  The  alms  and  hospi- 
talities which  had  been  received  through  the  monasteries,  had  ceas- 
ed, and  there  evidently  was  a  general  disposition  to  misapply  the 
funds  and  abuse  the  trusts  given  and  created  for  those  purposes. — 
Hence  the  statute  of  Elizabeth  was  passed,  designed,  undoubtedl  y, 
to  be  directory  to  the  chancellor,  recognizing  that  the  property  giv- 
en for  purposes  strictly  charitable,  had  been  misapplied,  (for  it  is  to 
be  remembered  that  none  of  the  charities  recognized  in  that  stat- 
ute were  of  a  religious  character,  except  one,  viz :  for  repairs  of 
churches,)  authorizing  him  to  award  a  commission  to  the  bishop  of 
every  several  diocese,  to  inquire  into  all  abuses  or  breaches  of  trust, 
&c.  and  to  make  order  concerning  the  same.  The  time  bad  come 
when  they  could  distinguish  between  such  gifts  as  were  proper  to 
be  enforced  in  the  then  state  of  the  kingdom,  and  such  as  were 
not ;  and  the  statute  was  passed  accordingly.  The  proceedings  un- 
der the  statute,  however,  ceased  with  the  necessity  which  required 
its  passage.  Relief,  by  original  bill,  was  granted  at  an  early  day. 
An  appeal  was  allowed  to  the  House  of  Lords,  and  before  the  pass- 
ing of  the  statute  of  52d  Geo.  HI.  chap.  lOl,  giving  a  more  speedy 
remedy,  the  proceedings  under  the  statute  had  ceased* 

The  case  of  the  Thetford  School  so  fully  illustrates  that  there 
was  no  adequate  remedy  at  law,  and  also  that  at  law,  charitable 
uses  were  recognized,  and  where  the  remedy  was,  that  a  short  his- 
tory of  the  case  may  not  be  unappropriate.  It  is  reported  in  Pop- 
ham,  6,  7  &  8,  by  the  name  of  Gibbons  vs.  Maliyard  Sf  Martin, 
in  Moore,  594,  by  the  name  of  Gibbons  vs.  Maliyard,  and  in  Croke 
Eliz.  288,  by  the  name  o( MariidaU  vs.  Martin: 
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**  In  15669  Sir  Nicholas  Fulnierston  made  a  will.    This  Sir  Nich-  BuiHuioTofr, 
olas  Fulmerston  was  probably  the  same  person  to  whom  the  reve-     ^^S^ 
nue  and  site  of  a  monastery  was  given,  on  their  dissolution,  in  the  Ez*nof  Burr 
reign  of  Henry  VHI.  as  he  bears  the  same  name,  and  the  dissolu-    «  •?   ^ 
tion  was  within  30' years  previous.     In  this  will,  he  devised  to  his  ^   ' 

executors  certain  lands  for  the  term  of  ten  years,  on  condition  that 
they  should  find  a  preacher  forever,  to  preach  in  the  church  of  St. 
Mary's  four  times  in  the  year,  at  ten  shillings  for  every  sermon  ;•— 
that  they  should  erect  a  tree  grammar  school,  and  maintain  a  mas* 
ter  and  usher,  and  assure  three  tenements  for  the  residence  of  the 
roaster,  usher,  and  their  successors  forever,  and  for  the  habitation 
of  four  poor  people.  The  remainder  in  the  said  lands,  he  devised 
to  Sir  Edward  Clark  and  his  wife,  who  was  daughter  and  heir  of 
Sir  Nicholas  Fulmerston — on  conditiany  that  they  should,  with- 
in said  ten  years,  assure  lands  and  tenements  in  possession,  of  the 
value  of  £35  per  annum  to  the  executors  aforesaid,  or  their  survi- 
vors, for  and  towards  the  maintenance  of  the  said  preacher,  school- 
roaster  and  usher,  and  for  the  relief  of  the  poor  persons  aforesaid ; 
and  if  the  said  Edward  Clark  and  his  wife,  should  make  default,  he 
then  devised  that  the  estate  of  the  said  Clark  and  his  wife  should 
cease  in  said  land,  and  then  the  said  lands,  upon  such  default, 
should  go  to  his  executors  before  mentioned,  or  the  survivors  of 
them,  upon  trust  and  confidence^  that  they  or  the  survivors  of  them, 
should  yearly  dispose  of  the  rents  and  profits,  in  finding  the  preach- 
er and  other  charitable  works  aforesaid.'' 

It  would  appear  from  the  case,  as  reported  in  Popham,  that  both 
the  executors  and  Sir  Edward  Clark  were  unwilling  to  carry  the 
will  into  effect,  and  probably  combined  to  defeat  the  same ;  for  we 
learn,  that  the  executors  refused  to  be  executors,  and  that  Sir  Ed- 
ward Clark  entered  and  attempted  to  assure  other  land  of  the  val- 
ue of  £35  per  annum,  with  a  condition,  wholly  different  from  thai 
prescribed  in  the  will.  The  son  of  the  surviving  executor  com- 
menced an  action  of  ejectment  against  the  person  in  possession,  un- 
der the  heirs  of  Sir  Edward  Clark,  who  was  also  heir  of  Sir  Nich- 
olas Fulmerston.  We  find  that  Sir  Edward  Clark  claimed  the 
fand  on  the  ground  that  the  condition  was  against  law  ;  and  if  he 
failed  on  this  point,  he  then  claimed  that  the  executor  held  the 
same  land  on  condition  ;  and  as  they  had  failed  to  comply,  he,  in 
right  of  his  wife,  as  heir  of  Sir  Nicholas  Fulmerston,  was  lawfiilly 
possessed  of  the  land.  It  appears  however  from  the  case,  as  re- 
ported in  Popham,  Moore  and  Croke,  that  it  was  decided  that 
though  the  executors  had  refused  the  trust,  they  should  still  take 
the  land  as  devisees ;  and  it  was  further  decided,  that  the  use  de- 
clared in  the  will^  was  not  prohibited  as  a  superstitious  use,  being 
in  favor  of  learning  and  relief  of  the  poor,  and  secondly  that  the 
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^BimiNaTON,  devise  to  the  executors,  on  the  default  of  said  Edward  Clark  and 
1836.  *     wife^  was  not  upon  condition,  for  the  devise  being  upon  trust  and 

K«'r»  of  Burr  confidence ^  showed  that  the  testator  reposed  trust  and  confidence 
Bmiihn  at,  \jx  tfaem,  and  would  not  have  the  land  returned  for  non-performance 
of  it.  Nothing  is  said  how  this  trust  was  to  be  enforced,  nor  is  it 
suggested  that  there  was  no  way  to  enforce  it.  'The  courts  of  law 
could  proceed  no  further,  as  between  the  heir  and  devise,  they  de- 
termined that  the  devisee,  as  trustee,  was  entitled  to  hold  the  land. 
The  land  having  been  thus  decided  to  be  in  the  devisee  on  trust, 
we  do  not  learn  what  steps  were  then  taken  to  compel  the  trustees 
fo  perform  the  trust.  But  from  what  we  can  learn  of  the  subse- 
quent proceedings,  we  find  there  was  still  a  disposition  to  frustrate 
the  charitable  intent  of  the  devisor,  by  withholding  a  part  of  the 
yearly  value  of  the  lands  ;  for  it  seems  that  afterwards,  the  case ' 
was  both  in  chancery  and  in  parliament,  where  we  learn  from  Duke, 
*<  breaches  of  trust  were  to  be  relieved,  although  it  was  a  tedious 
and  chargeable  remedy."  The  lands  devised  increased  in  value, 
from  £35  to  £100.  A  private  bill  was  exhibited  in  parliament 
in  the  7th  Jac.  I.  It  was  referred  to  the  justices  of  the  court,  who 
adjudged  that  nothing  should  be  converted  by  the  devisees  to  their 
own  use,  but  that  the  whole  should  go  for  works  of  piety  and  char- 
ity, and  should  be  imployed  in  performance  and  increase  of  the 
said  works  of  charity. — 8  Coke,  5259. 

This  case,  which  evidently  attracted  some  notice  atthetime, 
'  had  also  been  in  chancery  ;  for  in  the  preface  to  Duke,  by  Bridge- 
man,  he  says,  "  As  early  as  in  the  year  1610,  in  the  famous  case 
of  Theiford  School ^  k  was  determined,  that  where  a  testator  point- 
ed out  the  particular  objects  of  his  bounty,  the  court  of  chancery 
will  construe  his  intent  imperative,  to  be  not  only  in  exclusion  of 
his  pext  of  kin,  but  to  the  disinheriting  his  heir  at  law.  Proceed- 
ing upon  this  principle,  the  court  uniformly  decrees  the  surplus 
rents  and  profits  to  the  augmentation  of  the  charities."  And  he 
adds,  *^  The  same  doctrine  has  prevailed  in  courts  of  equity  to  this 
day."  In  the  history  of  this  case,  we  see,  that  devises  to  a  chari- 
table use,  were  known  in  the  courts  of  law, — that  the  court  recog- 
nized them  as  good,  so  far  as  to  determine  that  the  estate  should 
belong  to  the  trustees  for  such  uses ;  and  that  the  trustees  were 
pot  permitted  to  baffle  the  intent  of  the  devisor,  or  appropriate  the 
property  to  their  own  uses ;  and  that  both  in  chancery  and  parlia- 
ment, the  intent  of  the  devisor  could  be,  and  was  carried  into  ef- 
fect ;  and  that  without  any  aid  or  benefit  from  the  statute  of  Eliza- 
l^th.     But  it  may  be  asked,  if  the  law  in  relation  to  these  uses, 
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existed  before  the  statute  was  incorporated  into  their  law,  and  the  Benhinoton, 
courts  of  equity  had  jurisdiction,  what  was  the  necessity  of  passing        isas?' 
the  statute  ?   This  question  has  been  in  some  measure  anticipated,  ^^'^  ^  ^un 
▼iz.  that  it  was  to  furnish  a  more  effectual,  searching,  and  less  ex-     Smith  ACaf. 
pensive  remedy.     This  was  distinctly  asserted  by  the  counsel  in 
argument,  of  the  case  of  Attorney  General  vs.  Z)me,  13  Vesey, 
522,  and  not  denied. 

That  the  proceeding  in  chancery  was  tedious-  and  expensive,  we 
learn  from  the  case  of  Hynshaw  and  others  vs.  Morpeth,  (Corpo* 
ration  Duke,  242).    The  corporation  refused  to  apply  the  increased 
value  of  certain  lands,  given  for  a  charitable  purpose,  for  the  purposes 
designated,  and  refused  to  appear  before  the  commissioners,  claim- 
ing that  they  were  vbitors,  and  by  the  proviso  of  the  statute,  ex- 
empt from  the  power  of  the  commissioners.     The  Lord  Keeper 
declared,  that  as  they  were  trustees  as  well  as  visitors,  they  were 
not  within  the  intent  of  the  proviso,  declaring,  '^  that  if  it  was  oth- 
erwise construed,  this  breach  of  trust  would  escape  unpunished, 
unless  in  chancery  or  in  parliament,  which  would  be  a  tedious  and 
chargeabh  suit  to  poor  persons."     The  heavy  expenses  attending 
at  that  time  a  suit  in  chancery,  we  may  conjecture,  when  we  are 
told,  that  it  had  been  customary  to  give  presents  to  the  ciiancellors, 
the  amount  of  which,  as  disclosed  in  the  trial  of  Lord  Bacon,  was 
great  and  extensiveu.    Further,  about  this  time,  the  contests  be- 
tween courts  of  law  and  the  chancery  was  at  its  height,  and  suitors, 
particularly  such  as  were  benefited  by  the  charitable  donations  men- 
tioned, would  apply  to  a  court  of  equity  with  some  reluctance,  as  it 
was  but  a  few  years  from  this  time  that  indictments  were  preferred  a- 
gainst  the  suitors,  solicitors,  and  ajmaster  in  chancery,  for  questioning 
in  the  court  of  chancery,  a  judgment  obtained  on  the  king's  bench. 
Furthermore,  the  practice  of  the  court  of  chancery  was  not  at  this 
time  reduced  to  much  system — the  office  of  chancellor  having  been 
filled  indiscriminately,  as  we  are  told^  by  lawyers,  churchmen,  and 
courtiers.     The  jurisdiction  over  a  considerable  part  of  the  chari- 
ties then  existing,  had  been  given  to  other  tribunals— some  to  the 
court  of  wards  and  liveries.     The  lands  of  the  suppressed  abbeys 
and  monasteries  were  placed  in  the  hands  of  commissioners,  under 
the  superintendence  of  the  courts  of  augmentation  of  the  king's 
revenue,  and  it  was  customary  at  that  time  to  proceed  in  cases  sim- 
ilar by  commissioners.    The  statute  of  13th  Edward  L  provided, 
that  if  lands,  given  for  free  alms  and  relief  of  the  poor,  were  not 
employed  for  that  purpose  for  two  years,  the  lands  should  revert 
to  the  donor,  and  he  might  have  a  writ  of  cessavit,  which  was  un- 


r 

J 


302  CASES  IN  THE  SUPREME  COURT 

!  Bbhnumtom,  doubtedly  effectual  as  to  all  that  class  of  charities.     To  furnish  a 
1836.       better  remedy,  one  that  should  extend  to  every  diocese  and  every 


^*"m  ^"''  county — that  should  be  attended  with  comparatively  a  small  ex- 
smiihcto/.  pense  and  charge,  and  of  which  any  could  avail  themselves  by  pe- 
tition, without  being  subject  to  the  expense  of  a  suit  in  equity,  or 
without  being  subject  to  cost,  unless  they  objected  to  the  proceed- 
ings of  the  commissioners,  were  undoubtedly  reasons  sufficient  for 
passing  that  statute.  But  whether  they  are  satisfactory  or  not,  is 
but  of  little  importance,  if  it  is  found  that  the  elements  of  the  law 
of  charity  were  recognized  in  the  courts  of  England,  and  the  court 
of  chancery  exercised  a  control  over  charitable  uses  before.  That 
there  has  always  been  a  disposition  in  England  to  favor  devises 
and  legacies  of  this  character,  is  not  to  be  denied.  The  very  ear- 
ly decision  mentioned  by  Plowden,  (523)  where  the  courts  of  law 
upheld  a  devise  to  St.  Andrews  Church  in  Holbom,  by  construing 
it  as  a  devise  to  the  Parson,  who  was  persona  capaXy  evinced  this 
disposition.  The  whole  course  of  their  decisions  since,  has  been 
in  accordance  with  this  idea  ;  and  where  they  have  considered  a 
charitable  use  declared  in  a  will  good,  and  have  supplied  any  de- 
fect which  existed  in  the  will,  for  the  purpose  of  upholding  the  use, 
they  have  only  acted  in  analogy  to  their  proceedings  in  other  cases. 
It  is  a  familiar  principle,  that  this  court  will  aid  a  defective  convey- 
ance. The  cases  where  this  subject  has  come  before  the  courts 
in  this  country,  are  numerous.  The  law,  in  relation  to  charitable 
uses,  is  recognized  in  many  of  our  sister  states.  And  it  is  alone  up- 
on this  principle,  that  many  of  their  decisions  can  be  supported. 

The  case  of  The  Baptist  Association  against  HarVs  Executors, 
(4  Wheatbn,  1)  though  it  was  truly  a  question  of  Jocal  law,  ari^g 
under  a  statute  of  Virginia,  repealing  in  terms  the  statute  of  Eliza- 
beth, and  which  was  undoubtedly  intended  to  abolish  the  law  of 
charitable  uses  in  that  state,  yet  it  must  be  admitted,  was  decided 
on  general  principles,  applicable  to  all  the  states  where  that  statute 
is  not  in  force.  To  avoid  coming  in  collision  with  the  decision  in 
that  case,  the  courts  have  been  somewhat  astute  in  endeavoring  to 
make  distinctions  between  that  and  the  case  before  them.  In  the 
case  of -TemS  vs.  Taylor^  before  mentioned,  which  was  before 
th'is  decision,  the  law  upon  the  subject  of  charitable  uses  was  recog- 
nized. The  case  of  Ingliss  vs.  Sailor^s  Snug  Harbor,  (3  Peters.) 
it  appears  to  me,  can  only  be  supported  on  the  principles  of  the 
law  of  charitable  uses.  It  is  placed  on  the  ground  of  an  ex^ecutory 
devise  by  one  of  the  Judges,  but  according  to  the  case  of  the  Bap^ 
Hst  Association,  the  devise  was  void  for  want  of  a  person  to  take, 
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and  the  estate  descended  to  the  heirs,  and  no  courts  in  this  country  BENNiNoroit, 
have  ever  admitted,  that  property  once  vested,  can  be  divested.  i836.  * 


Judge  Johnson,  who  concurred  in  the  decree  in  the  last  case,  Ex*«  of  Bnrr 
considered  the  law  in  relation  jo  charities,  as  existing  in  the  state  SmiUi  et  tu. 
of  New- York.  Two  of  the  Judges,  viz.  the  Chief  Justice  and 
Judge  Story,  considered  the  case  of  the  Baptist  Association  as 
governing  the  case  before  them,  and  dissented.  The  case  of  Beat- 
iy  et  al,  vs.  Kurtz  et  aL  (2  Peters.  566)  was  also  a  recognition 
of  the  doctrine,  applicable  to  public  and  charitable  uses.  The  con- 
veyance, which  was  the  subject  of  that  suit,  as  the  court  say,  if 
valid,  must  have  been  considered  as  valid  upon  other  principles 
than  those  which  ordinarily  apply  between  grantor  and  grantee. — 
The  law  in  such  cases,  in  the  language  of  Judge  Thompson,  (6 
Peters.  435)  applies  to  those  rules  adapted  to  the  nature  and  cir- 
cumstances of  the  case.  In  delivering  the  opinion  of  the  court, 
Judge  Story  says,  that  the  bill  of  rights  in  Maryland,  recognizes 
to  a  certain  extent,  the  statute  of  Elizabeth,  Under  which  such  con- 
veyances would  be  upheld,  although  there  was  no  specific  grantee 
or  trustee.  As  to  which  I  may  remark,  that  if  the  clause  in  the 
bill  of  rights  in  Maryland,  which  is  rather  an  exception  or  recogni- 
tion of  the  previous  validity  of  such  appropriations,  (for  it  is  found 
in  an  excepting  clause  to  an  article  in  the  bill  of  rights  which  makes 
void  all  gifts  for  the  support  of  religious  teachers,  or  for  the  benefit 
of  any  religious  sect  or  denomination)  is  considered  as  recognizing 
the  statute  of  Elizabeth,  there  is  much  stronger  reason  for  asserting 
that  the  clause  in  the  41st  article  of  the  constitution  of  this  state, 
before  referred  to,  not  only  recognizes  the  doctrine  of  charitable 
uses,' but  the  law  on  that  subject,  as  established  by  the  judicial  tri- 
bunals in  England,  and  all  the  principles  of  the  law,  not  repugnant 
to  the  constitution  of  this  state.  We  are  not  disposed  however  to 
say,  that  that  statute  is  in  force  here,  although  there  is  not  wanting 
a  very  high  authority  for  the  position. 

The  case  of  Beatty  vs.  KurtZy  is  considered  by  one  of  my  breth- 
ren, as  distinguishable  from  the  case  under  consideration,  on  the 
ground  that  each  member  of  the  Lutheran  society  is  to  be  consid- 
ered as  having  an  interest  in  the  land  conveyed.  The  court,  how- 
ever, do  not  lay  any  stress  upon  that  circumstance,  in  the  decision, 
nor  was  it  urged  in  the  argument. 

The  case  of  T%e  City  of  Cincinnati  vs.  The  Lessee  of  White , 
recognizes  the  law  in  relation  to  dedications  of  lands  to  charitable 
uses,  which  are  admitted  to  be  void,  without  any  grantee.  The 
subject  has  been  fully  and  ably  investigated  in  New- York,  and  we 
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^'^  *"j,3Pi5tiD'r  ID  that  State.  The  very  fall  and  able  bpiniod  of 
jliee  Baldwin  in  the  circuit  court  in  that  district,  on  the  will  of 
oifflb  Zane,  where  he  collects  and  examines  with  great  industry 
god  ability,  all  the  law,  statute  and  common,  with  the  several  de- 
^•isioDS  there,  which,  if  it  is  entitled  to  any  consideration  as  an  au- 
thority, establishes  legacies,  so  very  similar  to  the  legacies  in  the 
^ill  under  consideration,  is  conclusive  upon  the  subject. 

In  Massachusetts,  we  have  the  case  of  Barthit  and  others  vs« 
King^'  ExWs,  (12  Mass.  537)  where  a  bequest  to  a.  piou  sand 
charitable  use  was  sustained  similar  to  the  bequest  in  this  will, 
in  trust  for  a  society, similarly  organized  and  constituted,  to  the  so- 
cieties who  are  the  objects  of  Mr.  Burr's  bounty,  the  case  being 
in  no  otherwise  distinguished  from  this,  except  that  the  trustees 
were  named. 

There  is  also  the  recent  case  of  Emery  vs.  Govnng,  of  which 
we  have  a  manuscript  copy,  where  the  statute  of  Elizabeth  is  con- 
sidered as  in  force  in  that  state. 

Id  Connecticut,  we  find  a  legacy  to  be  disposed  ot  among  the 
brothers  and  sisters  of  the  deceased,  as  the  executors  should  judge 
most  in  need  of  the  same,  according  to  their  best  discretion,  was 
held  not  void  for  uncertainty,  and  the  executor  having  deceased^  a 
committee  or  trustee  was  appointed  to  execute  the  trust.— €  Conn. 
51,  Bull  vs.  BvlL 

In  JVew  iQt9%Y,  in  the  case  of  Hendrickson  vs.  HickM,  the  doc- 
trine of  charitable  uses  was  recognized. 

In  North  Carolina,  in  the  case  of  Griffin  vs.  Graham,  (Hawk. 
97)  after  a  full  and  elaborate  investigation,  it  was  held,  that  the 
statute  of  Elizabeth  was  in  force  in  that  state.  That  independent 
of  the  statute,  and  though  the  jurisdiction  of  the  court  of  chancery 
in  England  over  charities  should  be  considered  as  belonging  to  the 
court,  not  as  a  court  of  equity,  but  as  administering  the  preroga- 
tives of  the  crown,  yet  the  court  of  equity  in  that  state  had  the  like 
jurisdiction ;  and  that  where  there  were  trustees,  and  a  definite 
trust,  and  specific  objects  pointed  out,  the  court  would,  as  a  matter 
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of  trust,  take  cognizance  of  the  same,  by  virtue  of  its  ordinary  ju-  Benninotok, 
risdiction,  as  a  court  of  equity.  ,  iSd?'' 

In  this  state,  in  the  case  of  Stone  Executor  of  Fuller  vs.  Oriffin^  Ex'rs  of  Burr 
(3  Vt,  Rep.  400)  a  church  or  society  incorporated,  was  held  to  be  Smith  «<  ni. 
capable  of  receiving  the  use  of  property,  devised  to  trustees  for  their 
benefit.  In  all  these  cases,  it  is  apparent,  that  the  courts  have  en- 
deavored to  uphold  donations  for  public,  pious,  or  charitable  uses, 
and  to  get  over  all  critical,  technical  exceptions  against  them,  prob- 
ably chinking  that  they  were  part  of  the  voluntary  system  adopted 
in  this  country,  for  the  support  of  pious,  religious,  and  charitable 
institutions  and  associations,  and  in  which  we  are  distinguished  from 
those  countries  where  religion  is  sustained  by  force  of  law,  and  by 
extensive  church  establishments.  The  weight  of  authority  in  the 
American  courts,  is  evidently  in  favor  of  the  jaw  of  charitable  uses, 
and  the  jurisdiction  of  courts  of  equity  over  them. 

The  jurisdiction  exercised  in  these  cases,  is  dilSferent  from  the 
specially  delegated  jurisdiction  which  the  chancellor  exercises  over 
idiots  and  lunatics,  and  over  general  charities  and  the  visitatorial 
ix>wer  over  eleemosynary  corporattons,  which  b  exercised  on  peti- 
tion. Where  there  is  a  general  charity,  as  a  devise  to  pious  and 
charitable  uses,  the  king  may  dispose  of  it ;  and  the  course  is,  to 
apply  to  the  king  by  petition  for  a  sign  manual. — Ambler,  718. 

A  court  of  chancery,  as  such,  has  no  jurisdiction  to  remove  the 
officers  of  a  corporation,  but  where  the  crown  become  vbitors  for 
want  of  an  heir  of  the  founder,  and  the  removal  of  the  officers  is 
sought,  it  is  by  petition  to  the  great  seal.  This  jurisdiction  is  like 
(bat  exercised  over  idiots  and  lunatics  by  the  chancellors,  as  the 
representatives  of  the  king.  It  is  a  proceeding  before  the  chancel* 
lor,  and  not  in  the  court  of  chancery,  as  was  said  by  the  Master  of 
the  Roib. — Exparte,  Dann,  9  Vesey,  547. 

The  proceedings  in  charity  cases  are  usually  before  the  court  of 
chancery,  under  their  general  equity  jurisdiction.  In  the  case  of  a 
petition  to  the  chancellor,  no  costs  are  taxed.  On  bill  or  informa- 
tion in  the  court  of  chancery,  costs  are  allowed.  It  is  to  be  re- 
membered, that  this  distinction  has  been  made,  that  where  there 
is  a  bequest  to  trustees,  for  charitable  purposes,  the  disposition  is 
made  by  a  court  of  ehanceiy ,  and  a  scheme  is  laid  before  the  mas- 
ter. Here,  I  apprehend,  the  court  act  on  their  general  equity  ju- 
risdiction. But  if  no  trust  is  interposed,  and  the  disposition  is  to 
charity  generally,  an  application  must  be  made  for  a  sign  manual ; 
and  on  this,  the  chancellor  acts  as  the  specially  delegated  officer 
of  the  crown. 

39 
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/''^'^'^^^^'In^^    W^e  have  all  the  powers  incident 
^  ^_  ' i"^^^ o^  ^^^St9X*  123)— our  rules  are  to  be  conform- 
?-^^  ^  ^^^^^^^^^tec»Aen\s  established  in  courts  of  chancery  in 
^ttft^^^^&r^^^  consistent  with  our  constitution  and  laws, 
nie^t^^'  rcis»  ^^  ^^®  jurisdiction  over  infants,  lunatics,  char- 
$o^  ^  ^hicb  «**  exercbed  by  the  chancellor  or  the.  courts  of 
ip^  ^\  Q^i  Britain,  (except  that  which  is  delegated  to  other 
cb*"^.  ^Qtcisvag  them  according  to  our  law,  and  not  according 
ttib^,  soitotcs.    Believing  that  the  principles  and  elements  of 
'^  ^  If  io  relation  to  donations  to  charitable  uses,  was  known  and 
hUsbed  in  England  long  before  the  statute  of  Elizabeth — that 
'Us  and  grants  may  be  made  for  purposes  of  relief  to  the  poor,  and 
fyf  upholding  charitable  purposes,  having  in  view  the  moral,  intel- 
lectual, and  religious  improvement  of  the  objects  which  are  from  ne- 
cessity general,  uncertain  and  indefinite — that  communities  and  asso- 
ciations might  be  united  for  the  purpose  of  receiving  these  dona- 
tions and  distributing  them — that  they  are  within  the  jurisdiction 
of  a  court  of  equity,  which  by  its  constitution  and  rules,  is  alone 
adapted  to  carry  them  into  effect ;  and  believing  also,  that  the  law, 
which  has  been  built  and  established  by  a  series  of  doctrines,  as 
well  as  the  jurisdiction,  does  not  necessarily  arise,  or  grow  out  of 
that  statute.    We  believe  that  many,  if  not  most  of  the  decisions, 
in  cases  which  have  been  before  the  court  of  chancery,  are  appli- 
cable to  this  country,  and  are  authorities  here.     Nothing  further 
will  be  necessary  than  to  compare  the  legacies  given  in  this  will 
with  those  which  have  been  established  as  valid  by  decided  cases, 
and  from  them  learn  whether  they  are  such  as  can  and  ought  to  be 
carried  into  effect,  in  the  exercise  of  our  equity  jurisdiction.    How 
many  of  the  cases  which  have  been  decided  on  the  doctrine  of  Cy- 
pres, are  incompatible  with  our  free  institutions,  it  b  not  necessary 
here  to  inquire  or  decide.    One  thing  however  may  be  confidently 
affirmed,  there  are  no  reasons  of  state,  no  considerations  arising 
from  an  established  religion,  requiring  us  to  refuse  to  carry  into  ef- 
fect a  bequest  to  a  charitable  use,  lest  it  should  tend  to  propagate 
a  false  religion. 

The  decision  in  the  case  of  The  IRng  vs.  Lady  Periingtonj  (1 
Salk.  162 — 3  do.  34)  would  not  be  considered  as  compatible  with 
our  free  and  liberal  ideas  on  the  subject  of  religion.  A  Jew  might 
here  give  liis  property  for  building  a  synagogue,  and  we  should  not 
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aJ>propriate  it  to  building  a  foundling  hospital,  (Amb.  228).     We  Bennimoton, 
should  be  loath  to  decide,  that  a  devise  for  bringing  up  poor  children     ^"^IST' 
in  the  Roman  Catholic  faith,  was  void ;  and  yet  declare  that  it  Bx'nofBurr 
should  go  to  such  u^es  as  others  nnight  direct,  (7  Vesey,  490).    Smith 'tt<a. 
But  when  we  do  find  a  charitable  intent,  and  property  given  for 
any  public,  pious,  and  charitable  use,  tolerated  among  us,  and  we 
can  carry  it  into  effect  in  the  exercise  of  our  equitable  jurisdiction, 
as  a  court  of  chancery,  we  ought  to  do  it ;  and  more  especially,  we 
should  hesitate  about  giving  the  property,  left  by  a  testator,  to  those 
who  were  not  considered  by  him  as  in  any  way  entitled  to  it,  and 
disappoint  his  pious  and  charitable  intention,  which  probably  afford- 
ed him  a  consolation  in  his  departing  hours. 

On  examining  the  authorities  upon  this  subject,  some  of  the  ca- 
ses will  be  found  directly  applicable  to  the  case  under  considera- 
tion, and  embracing  almost  every  point  raised  in  the  argument. 

These  general  principles  have  been  established,  which  seem  to  rise 
necessarily  from  the  nature  of  the  subject, — ^that  the  court  are  to  be 
liberal  in  the  construction  of  charitable  bequests,  to  carry  into  effect 
the  intention  of  the  testator, — that  where  they  can  discover  the 
charitable  intent,  they  will  carry  it  into  execution,  and  support  the 
charitable  purpose, — ^that  they  will  not  suffer  an  equitable  interest 
to  fail  for  want  of  a  trustee  to  support  it ;  and  that  it  has  never 
been  considered  as  an  objection  to  a  charitable  use,  because  it  was 
general  and  in  some  measure  indefinite,  unless  there  was  an  uncer- 
tainty as  to  the  amount  intended  to  be  given,  or  the  general  pur- 
pose was  of  so  uncertain  and  indefinite  a  character,  that  it  could  not 
be  executed :  the  instances  of  which,  will  be  mentioned. 

In  the  case  of  the  Attorney  General  vs.  Garky  (Ambler,  422) 
a  legacy  to  the  poor  inhabitants  of  St.  Leonard's  Shoreditch  was 
sustained,  although  there  were  no  trustees  or  persons  to  select  the 
objects  named  in  the  will.  In  this  case,  a  reference  was  made  to 
the  case  of  the  Attorney  General  vs.  Ranee,  where  a  legacy  was 
given  to  the  poor,  without  designating  what  poor.  As  the  testator 
was  a  French  refugee,  it  was  given  to  the  poor  refugees.  Similar 
to  this  was  the  case  of  Power  vs.  Attorney  General ,  (3  Mer.  48) 
where  a  bequest  to  the  widows  and  seamen  of  the  town  of  Liver- 
pool was  sustained. 

A  bequest  to  the  widows  and  orphans  of  the  parish  of  Linfield 
was  objected  to,  for  that  the  description  of  the  persons  was  too  gen- 
eral and  uncertain.    It  was  held  good  9s  a  gift  to  the  foor  widows, 
fee. — Att^y  Gen,  vs.  Comber,  2  Simons  fe  Stuart,  93. 
In  the  case  of  the  Attorney  General  vs.  Hickman,  (2  Eq.  Cas. 
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BumiNOToii,  Abr.  193)  the  persons  who  were  to  relieve  the  objects  of  the  char- 
18S5.  '     ity  deceased  io  the  life-time  of  the  testator,  and  yet  the  legacy  was 
Ex'nofBurr  8U9Cained4     The  use  declared^  was  for  the  encouragement  of  such 
Smiiheto^.    nonconforming  ministers  as  should  preach  God's  word  in  places 
where  the  people  were  not  able  to  allow  them  a  sufficient  mainte- 
nance.   The  testator  left  the  disposition  of  this  charity  to  persons 
who  died  in  his  life-time.    The  Chancellor  Lord  King,  said  the 
charity  which  was  the  substance  of  the  devise,  remained,  notwith- 
standing the  death  of  the  trustees,  and  could  be  administered  by 
the  court,  as  well  as  if  the  legatee  was  alive. 

The  case  of  Waller  vs.  Childsy  (Ambler,  524)  is  very  similar 
to  the  present.  This  was  a  bill  brought  by  the  heir  at  law,  against 
the  executors  and  trustees,  to  set  aside  the  charitable  bequests. — 
The  directions  in  the  will  were  to  pay  to  the  treasurer  or  tr^asur- 
er$^  for  the  time  beings  of  a  society  or  fund,  for  the  maintenance 
and  bringing  up  of  dissenting  students  for  the  ministry  of  the  gospel. 
It  appears  there  were  three  denominations,  viz.  the  Presbyterians, 
Independents,  and  Baptists — each  of  which  had  a  society,  consist- 
ing of  persons  chosen  out  of  their  congregations,  called  the  mana- 
gers of  the  fund,  for  the  support  of  pious  dissenting  ministers  of 
their  denominations ;— ^that  collections  were  annually  taken  up  and 
put  into  the  hands  of  the  treasurers  thereof,  for  the  time  being.-^ 
This  bequest  was  objected  to  as  void  for  uncertainty.  The  court 
decided  in  favor  of  the  charity,  and  ordered  the  money  to  be  paid 
to  all  the  treasurers  of  these  denominations,  upon  the  trusts  in  the 
will.  This  case,  unless  it  was  founded  on  the  statute  of  ElizQbeth 
alone,  certainly  covers  the  whoFe  ground  contended  for  by  the  dif- 
ferent societies  in  this  case. 

The  case  of  the  Attorney  General  vs.  Stepney ,  (tO  Vesey,5!2) 
where  a  bequest  to  the  Welsh  Circulating  Charity  School  for  the 
increase  of  Christian  knowledge,  and  promoting  religion,  and  to 
purchase  Bibles  and  other  religious  books,  pamphlets  and  tracts, 
as  the  trustees  should  devise,  was  held  to  be  a  good  bequest,  sub- 
ject however  to  such  checks  as  might  be  consistent  with  the  reli- 
gious establishment  of  the  kingdom,  but  which  would  not  be  requi- 
red in  this  country. 

These  cases  are  a  very  few,  selected  out  of  a  great  multitude,  to 
show  that  the  remarks  of  Godolphin  and  Swinburn,  made  long 
since,  ''  that  testaments  to  pious  uses  are  not  void  in  respect  of  un- 
certainty, as  other  testaments  are,"  is  still  recognized  as  the  law 
upon  that  subject.  The  cases  where  legacies  have  failed  for  un- 
.certainty,  either  as  to  the  amount  intended  to  be  given,  or  of  the 
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UDcertain  and  indefinite  purpose  of  the  charity,  are  none  of  them  Bskninqtoit, 
similar  to  those  under  consideration.  \e^5^' 

In  the  case  of  Broum  ts.  Teale^  (7  Vesey,  50)  the  bequest  was  ^*'"  ^^  ®""' 
for  the  purchase  of  such  books  as  may  have  a  tendency  to  promote  6muh«taf. 
the  interest  of  virtue  and  religion,  and  happiness  of  mankind ;  and 
was  determined  to  be  too  indefinite  to  be  executed  by  the  court.-— 
The  correctness  of  the  application  of  the  principle  to  that  case,  was 
however  doubted  by  Sir  William  Grant  and  Lord  Eldon,  (9  Vesey, 
399).  A  bequest  ^'  for  such  objects  of  benevolence  or  liberality  as 
the  Bishop  should  appoint,"  (9  Ves.  399)  "  for  such  benevolent 
purposes  as  the  executors  might  agree  on,"  (3  Mer.  7) — a  bequest 
for  such  charitable  or  public  uses,  or  to  any  person  or  persons,  as 
the  trustees  might  direct,  (I  Simons  &  Stuart,  69)  were  held  void, 
as  uncertain  and  indefinite.  In  all  these  cases,  there  were  no  spe- 
cific objects  or  purposes  of  charity — ^no  charitable  purposes  designa- 
ted ;  and  as  they  were  general  and  indefinite,  and  could  not  be  ex- 
ecuted, the  legacies  failed  for  uncertainty. 

The  distribution  of  charitable  donations,  it  appears  also,  may  be 
made  by  persons  unincorporated,  and  who  are  shifting  firom  time  to 
time. — Baylis  and  Church  vs.  Attorney  General^  2  Atk.  239. — 
The  Lord  Chancellor  observed,  that  though  the  Alderman  and  In- 
habitants are  not  in  point  of  law  a  corporation,  yet  as  the  Attorney 
General  was  a  party,  he  made  a  decree  that  the  money  should  be 
disposed  of  as  the  Alderman,  for  the  time  being,  and  the  principal 
inhabitants  should  think  most  beneficial. 

In  the  application  of  the  principles  of  the  law,  and  these  various 
decisions,  which  are  selected  from  a  great  number,  (for  the  subject 
and  the  authorities  have  been  fully  and  ably  sifted  in  several  cases 
within  a  few  years  previous  to  the  case  before  us)  we  shall  find, 
that  the  legacies  in  the  will  of  Mr.  Burr  are  established  beyond  all 
controversy,  if  these  decisions  are  to  be  recognized  as  authorities  up- 
on this  subject  in  our  courts.  These  different  societies  have  been 
long  known,  united  and  associated,  precisely  the  same  as  similar 
societies  have  for  a  long  time  existed  for  similar  purposes ; — ^not  in- 
corporated,, because  they  are  better  adapted  to  the  ends  of  their  as- 
sociations, without  an  act  of  incorporation.     The  objects  of  their 

association  are  defined  and  certain,  and  the  members  are  generally 
those  who  contribute  their  funds  to,  and  are  from  sentiment  and 

duty  friendly  to  the  objects  of  their  association.  The  purposes  are 
such  as  have  been  considered  as  charitable  by  the  decisions  of  courts 
of  chancery  and  law,  and  have  "been  recognized  as  such  both  be- 
fore and  after  the  statute  of  Elizabeth,  and  are  more  definite  than 
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BimfiNaTON,  many  enumerated  in  Porter^s  case,  for  which  lands,  tenements,  and 

ms.  ^  hereditaments  may  be  given,  and  much  more  so  than  a  great  por- 

Ex're  of  Burr  ^Jqq  ^f  tfaose  which  havo  been  adjudged  to  be  good  charitable  uses 
Smith  et  ai  from  the  time  of  Edward  I.  to  the  present  time.  The  funds  are 
usually  expended  under  the  direction  of  a  board  of  managers  or  di- 
rectors. The  due  administration  of  them  can  be  enforced,  and  the 
maladministration  prevented  or  punished  in  a  court  of  chancery  •— 
If  the  objects  of  the  society  are  such,  for  which  money  may  be  law- 
fully  given,  what  better  way  could  be  devbed  to  promote  that  ob- 
ject than  to  employ  these  societies,  already  organized  and  in  opera- 
cion,  for  that  very  purpose  ?  If  a  scheme  was  to  be  submitted  by  a 
master  to  carry  into  effect  the  objects  intended  by  this  will,  1  can 
think  of  none  so  good  as  to  direct  the  legacies  to  be  paid  to  the  so- 
cieties already  in  existence.  The  testator  having  constituted  these 
societies,  or  their  managers  and  directors  the  almoners  of  his  boun- 
ty, to  expend  the  legacies  for  the  objects  contemplated  in  ther  as- 
sociation, this  court  can  decree  the  money  to  the  amount  of  the  leg- 
acies to  be  paid  them,  either  on  the  application  of  the  state's  at- 
torney, or  on  the  application  of  any  of  the  members  of  the  socie- 
ties, in  behalf  of  themselves  and  their  associates.  If  it  was  a  per- 
petual fund,  the  annual  income  of  which  alone  was  to  be  appropri- 
ated, the  court  would  find  some  way  to  perpetuate  the  fund,  and 
apply  the  income.  The  societies  in  this  case,  are  to  receive  and 
distribute  the  legacies,  according  to  the  intention  of  the  testator,  for 
the  purposes  of  their  association.  They  receive  nothing  for  their 
own  benefit  or  their  own  individual  use.  The  individual  persons, 
who  are  to  be  ultimately  benefited,  are  of  course  undefined  and  un- 
known. The  managers  of  the  Bible  Society,  of  the  Domestic 
Missionary  Society,  the  Colonization  Society,  and  the  Tract  Society, 
are  sufficiently  described,  according  to  the  case  of  BartUtt  vs. 
Kingy  (18  Mass.)  and  the  objects  as  fully  pointed  out  as  in  the 
case  of  Attorney  General  vs.  Stqpneif,  (10  Vesey)  or  Attorney 
Oeneral  vs.  Conner.  They  are  competent  to  expend  this  prop- 
erty, which  is  not  given  as  a  perpetual  fund,  but  for  immediate  dis- 
tribution, responsible  both  in  conscience  and  law  for  their  fidelity 
in  executing  their  trust. 

Having  the  view  already  expressed,  of  the  law,  of  the  jurisdic* 
tion  of  the  court,  and  the  nature  of  these  legacies,  we  must  of  course 
come  to  the  conclusion,  that  if  there  was  a  devise  of  real  estate,  di- 
rectly to  these  societies,  or  the  annual  mcome  of  the  estate  was  de- 
vised to  them,  we  should  decree  a  sale,  if  necessary,  and  the  pro- 
ceeds paid  over,  or  substitute  a  trustee  to  support  the  fee.     It  be- 
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iog  however  a  devise  of  monej  not  for  the  purpose  of  a  perpetual  Bbnninoton» 
fund,  I  can  s^e  no  objection  in  decreeing  the  money  to  be  paid  to        i835.  ' 
the  one  who  ordinarily  receives  and  keeps  the  funds  of  these  socie-  E«'»o*'B"''f 
ties,  or  to  the  treasurer  for  the  time  being,  whoever  he  may  be,  as    6nmhe/a4 
was  done  in  the  case  of  Waller  vs.  Child.     But  inasmuch  as  the 
testator  has  directed  that  the  legacies  should  be  paid  to  the  treas- 
urers of  the  societies  for  the  time  being,  whose  receipts  are  to  be 
a  sufficient  discharge,  the  court  have  considered  that  whoever  was 
designated  to  that  office  or  appointment,  on  the  death  of  the  testa- 
tor, is  the  person  or  trustee  to  whom  the  legacies  are  to  be  paid, 
and  who  is  capable  of  receiving  the  legacies  as  they  become  due, 
for  the  use  and  benefit  of  these  societies,  to  be  disposed  of  by  them 
for  the  objects  contemplated  in  their  associations,  agreeable  to  the 
intent  of  the  testator,  and  the  solicitor  may  draw  a  decree  agreeable 
to  the  minutes  herewith  fiirnished. 

In  iVk  result,  I  am  authorized  to  say,  that  a  majority  of  the  court 
concur. 

Mattocks,  Chancellor,  diisenting. — ^The  amount  of  property 
involved  in  this  case  has  elicited  much  industry  in  the  preparation 
and  great  talent  in  the  argument.  The  case  has  been  several  tiroes 
argued,  but  the  court  have  never  been  so  fortunate  as  to  come  near 
unanimity ;  and  upon  its  decision,  the  minority  not  being  a  solitary 
individual,  it  relieves  me,  a^I  agree  with  the  learned  judge  who 
has  dissented,  from  going  into  the  case  in  detail,  which  indeed,, 
from  the  great  learning  which  the  counsel  have  displayed,  would 
be  quite  above  my  ability.  Yet  the  importance  of  the  question, 
and  the  fear  that  the  precedent  may  lead  to  dangerous  consequen- 
ces, and  having  left  the  court  before  the  decision  was  pronounced, 
induces  me  to  record  some  of  the  reasons  of  my  dissent,  without 
pretending  to  discuss  the  whole  subject.  For  it  may  happen  that 
a  judge  as  well  as  a  juror  may  feel  that  it  is  his  duty  to  resist  the 
conclusion  which  has  been  ingeniously  urged  upon  him,  without 
having  learning  enough  to  detect  all  the  errors  in  the  process. 

Among  the  points  presented  in  writing  by  one  of  the  able  coun- 
sel for  the  societies,  at  the  last  term,  were  the  following. 

**  9th.  In  the  case  of  a  charitable  use,  like  other  trusts,  there 
must  be  a  legal  estate  to  support  it. 

''  10th.  The  testator  has  vested  the  legal  estate  in  these  money 
legacies  in  question,  subject  to  the  charitable  use,  in  the  treasurer 
for  the  time  being,  viz :  the  time  when  the  legacy  is  to  vest." 

The  ninth  proposition,  although  it  has  not,  I  believe,  been  re- 
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Bknnxnotor»  peated  by  the  gentleman  this  term,  I  regard  as  the  frank  admission 

1835.       of  a  good  lawyer,  made  from  a  conviction  that  it  was  undeniable, 

Ex'n  of  Burr  ^^^  which  Satisfied  me  of  its  truth. 

Smith  eta/.        The  tenth  being  an  adverse  proposition,  required  to  be  proved ; 

and  if  that  is  made  out,  the  generous  advocate  has  lost  nothing  by 

the  ninth.     On  this  tenth  point,  in  my  view,  hangs  all  the  law  and 

the  equity  that  should  govern  the  case ;  for  if  the  property  was 

vested  in  the  societies,  or  their  treasurers,  it  should  be  decreed  to 

them,  and  if  necessary,  they  should  be  protected  in  the  enjoyment 

of  it,  by  expending  it  in  works  of  piety  and  charity,  according  to 

the  benevolent  intentions  of  the  associations.     If  not,  the  residuary 

legatees  are  fairly  entitled  to  it  for  their  benefit,  according  to  the 

undisputed  powers  of  the  court  of  chancery  relating  to  legacies 

and  trusts. 

I  am  satisfied,  from  the  arguments  and  authorities  cited,  that  no 
legal  estate  passed  by  will  to  the  societies  or  the  treasurers,  nor  any 
individuals  who  have  been  or  will  be  treasurers ;  and  as  I  under- 
stand that  to  be  the  opinion  of  a  majority  of  the  court,  I  am  not  a 
dissentient  on  this  point,  and  therefore  it  b  not  my  province  to 
state  the  grounds  of  this  opinion. 

The  arguments  that  are  the  most  strongly  urged  at  this  term  are, 
that  it  is  within  the  power  and  is  the  duty  of  this  court,  as  a  court 
of  chancery,  to  sustain  these  bequests  as  appointments  to  pious  and 
charitable  uses,  if  they  are  not  supported  by  the  law ; — that  we 
are  wairanted  in  doing  this  by  the  civil  law  as  adopted  by  the  Eng- 
lish courts  of  chancery  before  the  statute  of  Elizabeth,  or  at  all 
events  after ; — ^and  that  the  spirit  of  the  statute  has  descended  to 
us,  and  if  absolutely  necessary,  the  statute  itself. 

Lord  Mansfield,  it  has  been  said,  would  resort  to  the  civil  law 
when  straightened.  The  Roman  law,  in  its  day,  was  wise  and  po* 
tent ;  but  when  the  numerous  popish  clergy  who  followed  Willtam 
the  conqueror,  and  engrossed  all  the  offices  in  the  realm,  being  ig- 
norant of  the  laws  of  England,  introduced  the  civil  law,  and  inter- 
mixed it  with  their  own  canon  law,  it  was  seen  to  be  favorable 
only  to  the  monkish  clergy,  who  were  delighted  with  it,  but  it  was 
universally  resisted  by  the  nobility  and  laity.  But  the  pope,  with 
his  enthroned  archbishops  and  installed  bishops,  was  an  overmatch 
for  the  nation,  and  in  the  fourth  reign  from  the  conquest,  fastened 
these  laws  upon  them,  together  with  an  tippeal  to  the  court  of 
Rome,  as  a  part  of  the  common  law ;  and  it  is  remarkable  that  at 
the  reformation,  in  lieu  of  abolishing  the  canon  law,  the  statute 
of  25  Henry  VIII.  established  it  when  not  repugnant  to  the  law 
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of  the  land  or  the  king's   prerogative,   untjl  a  new  canon  law  Bennington, 
should  be  made,  which  not  being  done  by  the  1st  Elizabeth,  that       "issd.  ' 
statute  was  revived  and  confirmed ;  and  there  having  been  no  can-  e**"  ^^  ^urr 
on  law  of  the  land  before  the  popish,  and  none  having  been  sub-    Smiths  a/. 
stituted  since   the  reformation,  it  seems  the  protestant  episcopal 
church  in  England  is  still  governed  by  the  canons  of  the  mother 
church.     But  the  civil  law,  save  such  part  as  has  become  canon, 
has  not  been  established  by  act  of  parliament,  and  if  it  had,  with 
the  same  exceptions,  ("  when  not  repugnant  to  the  law  of  the 
land,^')  would  not  affect  the  construction  of  wills,  upon  which  the 
common  law  is  not  silent,  and  to  the  courts  of  which  the  chancel- 
lor himself  often  resorts  for  aid.     The  civil  law,  as  such,  has  no 
force  in  England,  except  fi:x>m  usage  in  some  particular  cases,  and 
in  some  particular  courts,  where  they  have  adopted  the  civil  law 
doctrine  of  charities.     Roberts  on  Fraud,  353,  in  note  125,  says, 
*^  By  the  civil,  and  more  particularly  by  the  canon  law,  certain  ' 

preferences  and  indulgencies  were  allowed  to  the  testamenta  ad 
pias  causas.  But  it  does  not  appear  that  our  law  makes  any  dis- 
tinction in  favor  of  a  will  for  the  benefit  of  a  charity.  Thus  if  a 
devise  be  made  to  A  and  his  heirs,  and  if  A  die  without  heirs,  to 
a  charity,  such  devise  over  is  void,  as  it  would  be  in  case  of  com- 
mon persons ;  and  no  favorable  construction  will  take  place  to  give 
uSeci  to  such  devise  over,  such  as  would  be  made,  if  it  were  to  a 
person  related  in  blood,  so  as  to  be  capable  of  becoming  the  heir 
at  law,  from  an  implication  of  intention,  founded  upon  the  impossi-> 
bility  that  the  first  devisee  should  die  without  heirs,  while  the  ulte- 
rior devisee  was  living,  by  restricting  the  sense  of  the  word  'heirs' 
to  heirs  of  the  body."  He  cites  <]!ro.  Car.  57,  ITHc  Attorney 
Oeneral  vs.  Oill  This  last  case  was  an  information  by  the  attor- 
ney geDeral  to  establish  a  charity,  and  the  lord  chancellor  said — 
*'  As  to  what  i$  said,  that  the  devise  of  the  remainder  ought  to  be 
supported  as  given  to  a  charity,  supposing  it  void  if  given  to  a  comr 
moil  person,  so  shall  it  be  also  when  given  to  a  charity ;"  and  adds, 
that  **  heirs"  shall  not  be  construed  to  mean  heirs  of  the  body, 
where  the  devise  over  is  not  inheritable,  and  quotes  many  authori- 
ties ;  thus  making  blood  a  greater  favorite  of  the  law  than  charity 
even. 

The  same  note  adds,  **  and  on  a  deficiency  of  assets,  legacies  to 
a  charity  will  abate  in  proportion  of  others,"  and  cites  two  cases 
1  P.  Wms.  and  adds,  "  But  nevertheless,  our  courts  of  law  or 
equity  will  not  enjoin  the  spiritual  court  from  proceeding  in  lega- 

40 
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B«"»n»<woi«.  tory  matters  according  to  the  civil  law.— fVcUtne^  vs.  Bond,  I' 
1836.  Vera.  230."  In  Masters  vs.  Masters^  1  P.  Wms.  428,  the  mas- 
Kx'nof Burr  ^gj.  ^f  jJjq  rolls  savs,  "that  the  charities,  though  preferred  by  the 
Smith  •<  o/.  civil  law,  ought  to  abate  in  proportion,  for  they  were  but  legacies." 
In  Attorney  General  vs.  Hudson^  the  lord  chancellor  said  that  all 
the  legacies,  as  well  to  charities  as  others,  should  abate  in  propor- 
tion, for  though  the  Roman  law  preferred  a  pious  or  charitable 
legacy  to  others,  ours  does  not ;  and  in  a  note  it  is  said,  "  But  the 
spiritual  court  give  a  preference  to  charity  legacies,  and  lord  North 
would  not  enjoin  them."  This  shows  that  there  is  yet  a  conflict 
of  laws  in  the  different  courts  as  to  charitable  uses ;  and  this  single 
note  is  some  evidence  to  my  mind,  that  the  general  understanding 
of  the  profession  there  is,  that  the  common  law  will  not  violate  its 
own  settled  principles  in  favor  of  a  charity  which  may  not  always 
be  just ;  for  what  a  charity  gains,  some  one  or  more  must  lose ; 
and  it  is  not  because  our  ancestors  thought  less  of  piety  and  char- 
ity, but  because  they  respected  more  the  certain  and  sure  tenure  of 
property  and  the  tranquil  succession  of  the  offipring  to  that  of  their 
ancestors,  that  Xhey  guarded  more  against  the  caprice  of  testators. 
Much  creditable  research  and  acumen  have  been  shown  in  en- 
deavoring to  make  out  that  the  courts  of  chancery,  by  their  com- 
mon and  ordinary  jurisdiction,  independent  of  the  statute  of  Eliza- 
beth and  of  the  prerogative,  have  sustained  defective,  and  at  law, 
void  bequests  to  charities,  &c.  Duke  on  Charitable  Uses,  with 
the  readings  of  Sir  Francis  Moore  upon  the  statute  of  charitable 
uses,  which  it  is  said  to  be  suspected  had  escaped  the  attention  of 
the  supreme  court  of  the  United  States  and  of  lord  Loughborough, 
and  which  is  so  rare  in  America  that  its  only  fellow  is  in  the  library 
of  some  (I  suppose  inaccessible)  antiquarian  society,  has  been  im- 
ported for  the  occasion.  As  great  judges  and  chancelbrs  have 
differed  on  this  topic,  it  was  a  fit  subject  of  forensic  criticism,  but 
to  me  it  appears,  that  if  there  has  been  some  few  such  decisions, 
they  were  made  by  [confounding  the  civil  and  canon  law,. the 
previous  statutes,  and  the  prerogative  together,  with  the  supersti- 
tions of  the  times,  and  has  become  as  obsolete  as  the  book  which 
contains  them,  and  which,  it  seems,  is  not  known  at  the  capital  and 
scarcely  at  Westminster  Hall,  and  should  now  be  regarded  rather 
as  buoys  to  deter  than  beacons  to  invite.  Many  of  the  cases  in 
Duke  show  that  wretched  work  was  made  with  charitable  uses, 
some,  if  not  all,  under  the  statute.  A  few  will  be  transcribed  as  a 
sp^imen.  Page  386 — "  A  wife  having  power  to  dispose  of  her 
personal  estate,  which  only  comprehended  what  she  had  before 


OF  THE  STATE  OF  VERMONT.  315 

marriage,  got  afterwards  into  the  possession  of  a  large  personal  es-  ^'jPJ™^®"' 

tate,  in  a  private  manner,  upon  the  death  of  her  father,  and  con-       1835.  

cealing  the  same  fiom  her  husband,  disposed  thereof  to  charities.  Ex'wofBuir 
Held  that  what  was  so  concealed  from  the  husband  shall  not  be  Smith  «<  a/, 
made  good  to  him,  so  as  to  disappoint  the  charities."  Page  390-^ 
**  A  devise  to  trustees  for  the  benefit  of  a  charity,  the  trustees  died 
ID  the  life-time  of  the  testator,  though  it  be  a  lapsed  legacy  in  law, 
it  b  subsisting  in  equity.'*  Page  401 — Lord  Hardwick  says, "  This 
is  a  diSerent  kind  of  charity  from  those  pretended  ones  in  the  times 
of  popery  and  monkery."  Page  860 — ^**  An  inscription  on  the 
donor's  tomb-stone,  declaring  the  donor's  gift  to  a  charitable  use, 
was  Ibund  in  hac  verba,  and  a  decree  thereupon  accordingly,  and 
is  a  very  good  precedent."  This  inscription  was  the  posthumous 
offipring  by  another  father.  Sir  Francb  Moore's  readings,  Duke, 
p.  128 — ^'  It  was  decided,  that,  in  case  of  will  by  a  popish  recu- 
sant to  students  in  divinity  did  not  mean  poor  priests,  for  that  was 
no  charity,  but  superstition."  Page  124 — ^*  Religion  being  varia- 
ble, according  to  the  pleasure  of  succeeding  princes,  that  which  at 
one  time  is  held  for  orthodoxy,  may  at  another  be  accounted  super- 
stitious, and  then  such  lands  are  confiscated.  Therefore,  a  gift  of 
lands  to  maintain  a  chaplain  or  minister,  to  celebrate  divine  service, 
is  neither  within  the  letter  nor  spirit  of  the  statute  Elizabeth."  Page 
ISS — '^  To  find  bows  and  arrows  for  poor  children  of  a  poor  man 
is  good,  because  it  is  an  ease  to  the  fathers  who  are  bound  to  find 
them."  And  to  complete  the  list  of  unjust  and  ridiculous  decis- 
ions, it  was  gravely  adjudged.  It  is  said,  though  it  is  not  in  Duke, 
that  where  an  Israelite  left  money  to  build  a  synagogue,  that  was 
superstitious;  but  as  the  Jew  evidently  had  a  charitable  intent, 
the  money  should  be  laid  out  to  build  a  lying-in  hospital.  Shall 
we  now  assume  the  power  that  was  there  exercised,  whether  it  was 
ordinary  or  extraordinary — ^whether  it  was  the  spirit  of  the  statute 
of  charitable  uses,  or  the  domination  of  the  clergy,  who  had  acqui- 
red much  of  the  landed  property  of  the  kingdom,  and  the  bishop 
being  the  orphan's  court,  denied  their  right  to  personal  property, 
and  gave  it  to  strangers  in  charity  at  pleasure,  until  the  statute  of 
distributions,  or  any  other  cause  which  occasioned  these  odious  de- 
cisions ?  I  think  not,  so  far  as  I  know,  until  this  case  arose,  no  one 
in  this  state  ever  dreamed  of  such  a  chancery  power. 

As  to  the  statute  of  Elizabeth  being  in  force  here,  that  has  lat- 
terly, with  great  discussion,  been  abandoned  in  the  argument.  The 
41st  section  of  the  constitution  of  Vermont,  has  been  urged  as  au- 
thorizing the  court  to  extend  the  protection  claimed  to  these  socie- 
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BBNNiNdTON,  ties.     But  the  latter  clause,  which  says,  '*  under  such  regulatioQ  as 
1835^'^*     the  general  assembly  of  this  state  shall  direct,"  evidently  gives  this 


Ei'r.  of  Barr  power  to  that  body.  They  can  enact  a  statute  of  charitable  uses, 
Smith «/ a/,  io  addition  to  what  they  have  done  for  them.  Granting  the  pow- 
er to  them,  is  not  granting  it  to  us ;  but  is  virtually  saying,  if  it 
means  this  protection,  that  we  have  it  not,  and  is  in  favor  of  the 
other  side,  who  have  also  quoted  it.  If  it  means  other  protection 
and  encouragement,  it  has  nothing  to  do  with  this  case.  It  is  also 
contended  that  the  statute  of  Elizabeth,  or  the  spirit  of  it,  has  been 
introduced  into  most  of  the  states :  In  some  of  the  old  states,  it  has 
been  so  considered,  it  seems. 

The  Pennsylvania  case,  reported  in  the  pamphlet  produced,  in 
which  Judge  Baldwin  displays  so  much  learning,  was  decided  on 
the  ground  that  the  Quaker  societies  "  must  be  considered  as  a  body 
politic  or  corporate  by  presumption — as  possessing  and  enjoying 
the  right  of  succession,  with  the  same  rights  of  property,  as  natural 
persons  do  by  inheritance."  That  aided  the  cause.  The  balance 
of  the  opinion  is  what  has  been  called  sloping  over. 

In  New- York,  Chancellor  Kent  says,  it  was  unsettled  when  he 
wrote;  notwithstanding  Chancellor  Jones'  opinion,  I  do  not  un- 
derstand that  the  glebe  rights  in  Vermont  are  held  upon  any  chan- 
cery or  charitable  use  principle,  but  upon  the  common  principles 
of  grants — ^the  fee  to  vest  in  the  Parson,  when  inducted  like  one. 
And  the  New*Hampshire  grants  to  the  Curst  settled  minister,  like  a 
xlevise  to  the  future  children  of  A."  But  if  it  were  so,  the  decis-* 
ion  of  the  sgpreme  court  of  the  United  States,  in  which  this  state, 
by  granting  away  these  lands  to  common  schools,  had  made  itself 
a  party,  would  hardly  be  adopted  as  the  local  common  law*  But 
after  all,  suppose  it  were  granted  that  all  the  English  courts  of 
chancery  have  and  do  consider  that  the  system  of  churches  is  es- 
tablished, and  that  by  these  ordinary  powers,  they  can  support  be- 
quests defective  at  law,  is  it  applicable  to  our  government  and 
community  ?  Is  it  called  for  by  the  wants  of  religion,  virtue,  or  lit-!' 
erature  7  For  upon  the  question  of  making  a  precedent,  and  not 
following  one  already  made,  these  are  proper  enquiries. 

In  England,  for  many  centuries,  bequests  to  corporations  and  to 
pious  and  charitable  uses,  by  various  acts  of  parliament  and  decis* 
ions  of  the  courts,  have  been  alternately  encouraged  and  discour- 
aged, as  different  notions  prevailed,  until  the  laws  and  usages  bad 
tiecome  very  much  involved  :  ^when,  by  the  9th  of  Geo.  II.,  the 
^al  mortmain  act  was  passed,  which  did  not,  like  Henry  VIIL, 
jR<eijKe  upop  the  property  of  the  church,  or  the  charities ;  but  efiec- 
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tually  guarded  against  all  death*bed  importuniues,  as  to  worldly  BBNHUfaTOH, 
matters,  and  perhaps  was  intended  among  other  things  to  remind  i836.  ^ 
opulent  persons  that  deeds  of  charity,  like  the  work  of  repentance,  ^^'"^  ^  ®"" 
should  not  be  put  off  to  the  last*  This  act  has  now  existed  for  an  SimUi'«<a/. 
hundred  years,  save  one.  Some  part  of  it,  at  least,  of  enlightened 
jurisprudence  and  of  vital  piety,  has  been  commended  by  many 
wise  men,  and  condemned  by  none,  so  far  as  I  know.  And  the 
present  century,  so  far  as  christian  benevolence  can  be  shown  by 
not  withholding  the  sinews  of  itsxwarfare,  has  been  a  time  of  un- 
paralleled generosity.  For  the  Protestants  of  that  realm  have 
poured  out  their  money  for  pious  uses,  as  freely  as  the  martyrs  of 
old  did  their  blood ;  and  to  their  example  we  are  probably  indebted 
for  much  of  the  same  spirit,  which .  has  been  manifested  in  this 
country.  And  shall  we  now  introduce  a  system  here,  which  has 
been  exploded  there  without  any  apparent  injury,  and  which  prob- 
ably has  produced  great  benefits?  I  do  not  mean  to  intimate  that 
a  mortmain  act  is  required  in  this  state.  Our  early  marriages,  and 
the  love  of  progeny,  of  which  most  men  have  sufiBcient,  and  the 
general  prudence  and  discretion  of  ministers  and  other  pious  men, 
during  last  sicknesses,  have  prevented,  and  is  sufficient  to  prevent 
the  danger  of  improper  influences.  And  on  the  other  hand,  the 
simplicity  and  ease  of  making  valid  bequests  to  charity,  which  is 
generally  less  difficult  than  disposing  legally,  as  is  intended,  of  an 
estate,  among  a  large  family,  requires  no  special  indulgence  for 
carelessness  or  mistakes.  But  let  it  remain  as  it  has  remained  ; 
and  let  him  who  deems  it  duty  to  leave  his  property  to  the  public 
in  lieu  of  his  relatives,  take  the  trouble  to  see  that  he  does  it  ac- 
cording to  law :  For  if  he  has  well  considered  the  subject,  he  has 
time  and  opportunity  to  do  so :  And  if  it  is  a  sudden  thought  that 
suggests  itself,  or  that  is  suggested  to  him.  at  too  late  a  period  to  do 
this,  its  propriety  may  be  dubious,  and  let  his  property  take  the 
course  of  nature,  which  generally  will  do  very  well.  But  a  strong 
objection  in  my  mind  against  assuming  the  power,  is  the  great  dif- 
ficulty in  deciding  what  shall  be  a  charitable  use.  In  many  cases 
like  the  present,  there  could  be  no  doubt ;  but  in  others  less  clear, 
there  would  be  many  doubts.  In  the  list  collected  by  Judge  Bald- 
win, in  Sarah  Zane's  case,  of  statute  and  adjudged  cases,  to  be 
valid  on  as  pious  and  charitable,[before  the  statute  of  43d  Elizabeth, 
is  forty-six ;  and  those  embraced  by  the  statute,  twenty-one.*— 
These  include  various  public  matters  that  would  not  at  thiaday  aQd 
in  this  country  be  called  pious  or  charitable,  but  sather  strict  legal 
duties,  if  any,  as  ^^  cleaning  the  streets,"   "  the  ominteiiaice  of 
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BBimiiroTOH,  pier^walb  and  sea-banks,"  "  maintaining  the  poor  in  houses  of  cor- 
1835.       rection,"  "  for  repairing  roads  and  bridges,"   "  fitting  eut  soldiers' 

^**"m  ^**"  and  other  taxes."  In  applying  these  statutes  or  decisions,  or  the 
Smith  efoi.  spirit  of  them,  as  we  are  urged  to  do,  it  would  be  necessary  either 
to  consider  charitable  uses  to  extend  to  every  use  that  is  not  pri- 
vate, or  it  will  devolve  on  the  court  to  decide  what  objects  should 
be  considered  as  pious  or  charitable ;  for  it  is  evident  that  the  courts 
of  England  have  not  considered,  like  Damat,  that  "  since  legacies 
for  works  of  piety  and  charity  have  a  double  favor,  both  that  of 
their  motive  for  holy  and  pious  purposes,  and  that  of  their  utility 
for  the  public  good,  they  are  considered  as  being  privileged  in  the 
intentions  of  the  law."  For  the  public  objects  which  I  have  quo- 
ted, stand  upon  the  same  footing  as  those  that  are  public  and  pious, 
such  as  "  the  endowment  of  a  \dcar  to  inform  the  people ;"  and  it 
would  not  be  contended,  it  is  supposed,  that  a  bequest  to  a  rail- 
road or  steamboat,  would  be  to  a  pious  or  charitable  use,  so  as  to 
entitle  it  to  more  favor  than  a  legacy  to  a  child,  or  other  relation. 
Of  course  the  court  of  chancery  here  must  without  the  aid  of  the 
statute  of  Elizabeth,  as  to  designating  the  objects,  beyond  the  let- 
ter or  spirit  of  which,  the  English  chancellors,  since  its  passage, 
have  never  extended  their  charitable  construction,  and  to  that  ex- 
tent, with  regret,  decided  what  are  objects  of  piety  and  charity, 
that  ought  to  be  favored  and  treated  with  more  benignity  in  equi- 
ty, than  they  are  viewed  in  the  austere  courts  of  the  law. 

And  Sir  Francis  Moore  has  said,  that  religion  is  variable  accor- 
ding to  the  pleasure  of  succeeding  princes.  It  might  happen,  that 
piety  and  charity,  about  the  modes  and  forms  of  which  good  men 
disagree,  would  vary  with  succeeding  chancellors,  tod  with  the  ex- 
citement and  fluctuations  of  the  times  and  topics  that  engage  the 
attention  of  the  public.  The  difficulties  are  not  the  common  ones 
which  all  courts  have  to  encounter,  of  distinguishing  cases,  and  ap- 
plying some  known  rule  nr  principle  to  the  one  in  hand ;  or  if  the 
case  is  new,  the  best  analogous  principle,  and  which  there  is  some- 
times perplexity  in  doing,  but  can  generally  be  effected  with  tole- 
rable correctness ;  because  most  honest  men  are  agreed,  in  the 
main,  about  what  is  just.  But  the  difficulty  in  the  cases  in  ques- 
tion is  intrinsic ;  for  all  things  that  are  lawful,  are  not  commenda- 
ble ;  and  what  is  commendable  at  one  time,  is  not  at  another,  from 
mere  change  of  public  sentiment.  Only  twenty  years  ago,  a  dis- 
tiller was  deemed  a  useful  citissen ; — ^he  promoted  home  manufac- 
tures, which  tended  to  make  us  independent  of  other  nations. — 
Now  he  is  a  man-slayer,  because  he  makes  liquid  poison.     Yet 
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the  business  is  as  lawful  now  as  then ;  and  upon  a  question  of  right,  BsimiNOToir, 
would  be  as  well  protected ;  but  upon  a  question  of  favor,  it  would        isss. 
be  otherwise.    There  has  been  no  suoh  change  bf  opinion  as  to  ^**"  °^  ^""^ 
fraud,  accidents  and  trusts,  always  the  proper  subjects  of  chancery.    Smith  c<a<. 

But  suppose  we  were  now  to  make  a  list  of  uses  that  are  to  be 
especially  protected,  and  therefore  encouraged  as  bequests  to  pious 
and  charitable  uses,  or  which  may  be  the  same  test,  suppose  any 
or  all  the  societies  of  this  and  the  neighboring  states  should  claim 
to  have  a  defective  bequest,  supported  under  favor — ^to  say  nothing 
of  masonic  societies,  as  that  question  has  become  political^how 
would  it  be  with  colonization  and  anti-slavery  societies,  which  re- 
gard themselves  as  the  antipodes  to  each  other  ?  are  they  both 
commendable  ?  and  if  not,  are  we  to  say  which,  if  either  is  ?  Or 
suppose  an  endowment  of  a  free  school  for  blacks  in  the  state 
should,  or  should  not  be  favored ;  or  the  establishment  of  a  Sha- 
king Quaker  station,  or  to  the  Mormons,  or  to  establish  a  Jesuit 
College,  or  a  Nunnery,  or  a  Synagogue :  These  are  all  lawful,  and 
equally  protected,  with  other  religious  and  charitable  societies,  by 
the  constitution  and  the  laws,  and  would  receive  equal  justice  at 
our  hands.  But  in  the  matter  of  favor,  as  being  pious  and  chari- 
table uses,  to  say  *^no"  to  any  of  them,  would  be  invidious— -to  say 
"yes"  to  them  all,  would  be  a  tremendous  stretch  to  the  conscience 
of  an  orthodox  chancellor.  Nothing  but  the  express  warrant  of 
the  legislature  would  induce  me  to  handle  these  exciting  questions, 
some  of  which  there  is  already  danger  may  affect  the  tranquility  of 
the  nation.  And  to  assume  or  to  use  the  undefined  and  undefina- 
ble  judicial  discretion,  which  has  been  urged  upon  us,  will  compel 
us  or  our  successors  to  entertain  these  and  other  similar  questions 
whenever  they  arise. 

Finally,  although  I  most  cordially  approve  of  the  objects  of  all 
these  societies,  having  been  for  a  long  time  an  unworthy  member 
of  some  of  them,  or  their  branches,  and  happen  to  be  of  tbe-same 
fiiith  with  the  testator,  and  of  the  religious  societies  that  he  intend- 
ed so  liberally  to  patronize.  Yet  I  cannot  but  believe,  with  due 
submission,  that  the  cause  should  have  been  decided  the  other  way. 
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...  David  Brown  vs.  Joshua  Marsh. 

WiNDSOK, 
Fy>ruaryf 
18S5.         A  release  to  one  of  two  joint  tort  feasore,  is  equivalent  to  a  satisfaction,  and 

enures  to  the  benefit  of  botb. 

The  declaration  in  this  cause  was  as  follows : 
In  a  plea  of  the  case,  for  that  heretofore,  to  wit,  on  the  23cl  day 
of  October,  A.  D.  1830,  at  Landgrove,  in  the  county  of  Benning- 
ton, the  defendant  combined  and  conspired  with  one  Jabez  Tem- 
ple, Jr.  to  cheat  and  defraud  such  persons  as  they  might  be  able 
to  deceive,  by  the  false  and  deceitful  arts  and  practices  of  them,  the 
said  Marsh  and  Temple,  as  herein  after  set  forth — ^the  said  Temple 
being  then  and  there  wholly  bankrupt,  insolvent  and  irresponsible, 
as  was  then  and  there  well  known  to  said  Marsh,  it  was  then  and 
there  wickedly  and  fraudulently  contrived  and  agreed  by  and  be- 
tween the  said  Marsh  and  Temple,  that  said  Marsh  should  furnish 
and  deliver  to  said  Temple,  from  time  to  time,  certain  large  sums 
of  money,  and  that  said  Temple  should  go  out  among  those  to  whom 
his  insolvency  was  unknown,  and  there,  by  aid  of  said  money,  and 
the  credit  thereby  obtained,  procure  on  credit  such  property  as  be 
might  be  able,  making  only  such  payments  in  part,  with  such  mon- 
ey, as  wouM  procure  such  property  on  a  credit,  and  then  to  return 
such  property  so  procured  to  said  Marsh,  who  was  to  receive  the 
same,  and  keep  and  dispose  thereof  as  his  own,  under  the  feigned 
pretence  of  a  purchase  thereof  from  said  Temple ;  and  they,  the 
aaid  Marsh  and  Temple,  to  divide  the  gains  and  avail  thereof,  leav- 
ing the  persons  from  whom  said  property  was  obtained,  unsatisfied 
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and  unpaid.  And  the  plaintiff  avets,  that  in  pursuance  of  said 
fraudulent  and  deceitful  confederacy,  the  said  Marsh  did,  on  the  _ 
day  and  year  last  aforesaid,  at  said  Landgrove,  furnish  and  deliver 
to  said  Temple  a  large  sum  of  money,  to  wit,  the  sum  of  one  hun- 
dred dollars,  for  the  purpose  aforesaid,  with  which  money  the  said 
Temple,  on  the  same  day,  came  to  Springfield,  in  the  county  of 
Windsor,  and  there,  by  virtue  of  the  credit  obtained  by  said  mon- 
ey, did  buy,  procure  and  obtain,  on  credit,  from  divers  persons  to 
.whom  the  insolvency  of  said  Temple  was  unknown,  divers  quanti- 
ties of  goods  and  chattels,  and  among  others,  did  buy  and  obtain 
from  the  plaintiff,  to  whom  the  insolvency  of  the  said  Temple  was 
unknown,  by  said  means^  on  credit,  a  large  quantity  of  sole-leather, 
to  wit,  three  hundred  pounds,  of  great  value,  to  wit,  of  the  value 
of  twenty-five  dollars,  all  which  leather  the  said  Temple,  in  pursu- 
ance of  said  confederacy,  on  the  day  and  year  aforesaid,  immediate- 
ly conveyed  to  said  Landgrove,  and  then  and  there  delivered  to 
said  Marsh,  who  then  and  there  received  and  held  the  same  as  his 
own,  under  the  feigned  pretence  of  having  purchased  the  same  of 
said  Temple — ^he,  the  said  Marsh,  then  and  there  well  knowing  the 
same  to  have  been  fraudulently  procured  as  aforesaid ;  and  the  ^ 
plaintiff  avers  thatjie  remains  wholly  unpaid  for  said*  leather — all 
which  is  to  the  damage,  iac. 


Windsor, 

Febrtusryf 

1835. 

Brown 
Marsh. 


EXCEPTIONS. 


This  case  came  on  to  be  tried  on  the  general  issue  joined 
therein. 

The  plaintiff,  to  maintain  the  said  issue  on  his  part,  offered  the 
said  Jabez  Temple,  Jr.  in  the  plaintiff's  declaration  named  as 
having  conspired  with  the  said  defendant,  as  a  witness. 

The  counsel  for  the  defendant  objected  to  the  admission  of  Tem- 
ple to  testify  in  the  case,  on  the  ground  of  his  being  interested  in 
the  event  of  the  cause. 

Whereupon,  Temple  produced  a  release,  executed  to  him  by 
the  plaintiff,  under  his  hand  and  seal,  in  the  words  and  figures  fol- 
lowing, to  wit : 

"  Know  all  men  by  these  presepts.  That  I,  David  Brown,  of 
Springfield,  in  the  county  of  Windsor,  and  state  of  Vermont,  for 
and  in  consideration  of  one  dollar,  ^id  to  my  full  satisfaction  be- 
fore the  ensealing  hereof,  by  Jabez  Temple,  Jr.  of  Londonderry, 
in  the  county  of  Windham,  and  state  of  Vennont,  have  remised, 
released  and  discharged,  and  by  these  presents  do  remise,  release 
and  forever  discharge  the  said  Jabez  Temple,  Jr.,  his  heirs,  exe- 
cutors and  administrators,  of  and  from  all,  and  all  manner  of  actioiv' 
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WjNDflOR, 

Ftr/'rUttrjri 

1835. 


Diown 
Marsh. 


and  actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sum  and 
sums  of  monej,  liabilities,  amounts,  covenants,  notes  of  hand,  bonds, 
bills,  contracts,  agreements,  promises,  damages,  claims  and  demands, 
whatsoever,  in  law  or  in  equity,  which,  against  the  said  Jabez  Tem- 
ple, Jr.  I  ever  had,  now  have,  or  which  I,  my  heirs,  executors  or 
administrators  can,  shall,  or  may  have,  for,  upon,  or  by  reason  of 
any  matter,  cause  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  date  hereof. 

In  witness  whereof,  1  hereunto  set  my  hand  seal,  this  24th  day 
of  November,  A.  D.  1834.  DAVID  BROWN.     (Seal.) 

In  presence  of 

David  Whitney, 

Edmund  Durrin." 

Whereupon,  the  plaintiff  moved  to  have  the  said  Temple  sworn 
as  a  witness  for  the  plaintiff  in  said  cause,  and  he  was  sworn  ac- 
cordingly. 

The  defendant  then  moved  the  court  for  leave  to  file  a  notice, 
that  under  the  general  issue  joined  therein,  he  should  ofier  m  evi- 
dence the  said  release,  as  discharging  not  only  the  said  Temple, 
but  releasing  also  his  cause  of  action  against  the  defendant. 

Leave  was  granted. 

The  counsel  for  the  defendant  then  insisted  that  the  said  release 
did  discharge  and  release  not  only  the  interest  of  the  said  Temple, 
but  did  also  release  and  discharge  the  plsdntijOTs  cause  of  action 
against  the  defendant,  and  requested  the  court  so  to  charge  the 
jury. 

But  the  court  refused  so  to  instruct  the  jury,  and  did  instruct 
the  said  jury  that  the  said  release  could  not  avail  the  defendant  as 
a  discharge  of  the  cause  of  action. 

Exceptions  made  by  the  defendant,  and  allowed. 

There  was  in  this  cause  a  motion  in  arrest  made  by  the  defend- 
ant,  which  was  overruled  ;  to  which  decision  the  defendant  like- 
wise excepted. 

Mr,  Marsh  and  Mr.  Williams  far  defendant. — ^The  ease  pre- 
sents this  question  :  Is  the  release  of  Temple,  set  forth  in  the  bill 
of  exceptions,  a  release  of  the  plaintififs  cause  of  action,  and  con- 
sequently of  this  suit  ? 

The  release  acknowledges  satisfaction  of  all  demands,  ^<  by  rea- 
son of  any  matter,  cause  or  thing  whatever."  It  is,  therefore,  a 
release  of  one  tortfeasor  in  this  cause,  and  consequently  a  discharge 
of  all  implicated. 

Thus,  ''  If  divers  commit  a  trespass,  though  this  be  joint  and 
several  at  the  election  of  him  to  wIkMH  the  wrong  is  done,  yet  if  he 
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releases  to  one  of  tbem,  all  are  discharged,  because  bis  own  deed 
shall  be  taken  most  strongly  against  himself.  Also  such  release  is 
a  satisfaction  in  law,  which  is  equal  to  a  saUsfaction  in  fact.  But 
be,  who  would  take  advantage  of  such  a  release^  must  have  the 
same  to  produce." — 5  Bac.  Abr.  702. 

**  Also  if  two  men  doe  a  trespasse  to  another,  who  releases  to  one 
of  them  all  actions  personalis,  and  notwithstanding  sutch  an  action 
of  trespasse  against  the  other,  the  defendant  may  wel  shew  that  the 
trespasse  was  done  by  birti  and  by  another,  his  fellow,  and  th|t  the 
plaintife,  by  bis  deed,  (which  he  sheweth  forth)  released  to  his  fel- 
low all  actions  personaUs,  and  demanded  the  judgment,  &c.  and 
yet  sade  deed  belongetb  to  his  fellow  and  not  to  him.  But  because 
bee  may  have  advantage  by  the  deed,  if  bee  will  shew  the  deed  to 
the  court,  bee  may  wel  plead  this,"  &c. — Coke  Lit.  232. 

fThe  doctrine  laid  down  in  Bacon  and  Coke,  seems  to  have  been 
universally  acknowledged,  and  there  seems  to  have  been  yielded  to 
it  a  general  acquiescence.  It  has  become  so  well  known,  that  in 
relation  to  trespass,  every  one  understands  that  a  settlement  with 
one  of  several  trespassers,  discharges  all,  and  the  community  have 
.generally  come  to  practise  upon  it. 

But  with  respect  to  the  release  of  persons  jointly  liable,  it  is  not 
to  trespassers  only  that  the  doctrine  applies.  When  the  satbfac- 
tion  goes  to  the  wrong  or  injury  done,  or  to  the  release  of  any  one 
of  several  joint,  or  joint  and  several  obligors,  its  effect  is  to  discharge 
the  cause  of  action,  and  to  release  the  debt  for  which  the  several 
are  holden.  Thus  it  is  said  by  the  supreme  judicial  court  of  Mas- 
sachusetts, ^'  The  authorities  are  perfectly  clear  that  a  release  to  one 
joint  and  several  obligor  discharges  both.  The  reason  is,  that  there 
is  but  one  debt  or  duty,  and  that  being  once  received  by  the  obli- 
gee, be  can  have  no  further  claim ;  and  if  be  discharge  the  one  up- 
on receiving  a  part,  or  something  else  in  lieu  of  the  debt,  or  if  he 
be  satisfied  so  as  to  release  one,  the  debt  itself  must  be  considered 
discharged."— -IWArerman  et  aL  vs.  NetobaU,  17  Mass.  581, 584. 

Where  a  release  is  made  to  operate  directly  on  the  demand  or 
cause  of  action  between  the  plaintiff  and  defendant,  if  it  discharge 
aoy  one  who  is  liable  to  such  demand,  it  must  of  course  discharge 
all  who  are  holden  for  such  demand ;  and  if  it  do  not  discharge  the 
cause  of  action,  and  all  who  are  liable,  it  does  not  release  the  wit- 
ness. 

Suppose  the  release  bad  been  pleaded  in  bar,  what  answer  could 
have  been  made  to  it  ?   If  the  plaintiff  had  replied  that  he  meant 
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to  release  Temple  only,  or  that  he  had  received  no  consideration 
but  a  nominal  one^  the  release  would  have  been  demurrable. 

In  Cuyltr  vs.  Cuyler,  it  was  held  that  a  covenant  never  to  sue 
A  on  a  note  against  A  b  B,  inasmuch  as  it  operates  as  a  release 
to  A,  was  a  release  of  the  note.^-2  John.  Rep.  186. 

In  Harrson  vs.  Wilcox  et  al.  the  plaintiff  had  accepted  a  certain 
sum  of  one  of  the  signers  of  the  note,  and  agreed  to  look  to  the 
other  for  the  balance.  This  was  a  nudum  pactum ;  but  the  court 
agre^  that  if  a  release,  by  deed,  bad  been  executed  to  one,  it  would 
have  discharged  the  note. — 2  John.  Rep.  448,  450.  See  also 
Seymour  vs  Mintum,  17  John.  Rep.  174. 

In  Rowley  vs.  Stoddard^  the  plaintiff  received  an  hundred  dol- 
lars in  part  payment  of  on£  of  the  defendants,  and  gave  a  receipt 
in  full,  and  afterwards  sued  both.  It  was  decided  that  this  receipt 
of  a  part  could  not  release  the  whole,  but  that  a  technical  release 
would  have  discharged  the  demand. — 1  John.  Rep.  207.  5  East. 
230.    9  Wendell,  336. 

So  a  release  by  one  of  several  plaintiffit  to  the  defendant,  in  con- 
sideration of  six  cents  received,  is  a  complete  discharge  of  a  per- 
sonal action. — 13  John.  R.  286,  Austin  vs.  HalL 

In  all  the  cases  where  a  release  has  been  supposed  to  be  proper, 
in  order  to  discharge  a  witness,  the  interest  to  be  released  has  been 
9  collateral  interest,  and  not  a  direct  interest  of  the  witness  in  the 
matter  in  controversy. 

As  in  Peirce  vs.  Butler,  the  maker  of  a  note  may  be  released 
by  the  endorsee,  and  become  a  witness  in  an  action  between  such 
.endorsor  and  his  endorsee. — 14  Mass.  303. 

So  In  Turner  vs.  ^t/tttn,  the  defendant  who  was  sued  as  sher- 
iff, for  the  default  of  his  deputy,  may  release  the  deputy,  and  call 
^  him  as  a  witness ;  because  his  interest  is  collateral,  he  being  liable 
to  the  defendant  only,  and  not  to  the  plaintiff.  But  in  such  case, 
a  release  by  the  plaintiff  to  the  deputy,  would  have  released  the 
sheriff  also. — 16  Mass.  Rep.  181-5. 

So  an  heir  to  an  intestate  may  release  his  interest  in  the  estate, 
and  become  a  witness  in  a  suit  in  favor  of  the  administrator,  on  re- 
ceiving an  indemnity  from  costs. — Boynton  vs.  Turner,  13  Mass. 
Rep.  39K 

In  Woods*  AdmW  vs.  Williams'*  AdmW,  the  plaintiff  was  admin- 
istrator of  Mrs.  Thomas.  The  estate  was  going  to  her  husband^ 
Pavid  Thomas,  who,  on  executing  a  release  to  Woods,  was  admit- 
ted as  a  witness. — 9  John.  R.  123. 

jit  is  believed  that  no  case  can  be  found  in  which  the  plain- 
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tiff  b«s  been  allowed  to  release  the  matter  in  controversy  to  a  wit- 
ness^ or  any  one  else,  and  yet  been  permitted  to  recover. 

In  Buckley  vs.  Daytarif  John  Bowker,  who  was  collaterally  hoi- 
den  to  the  plaintiff,  but  not  directly  in  the  same  form  of  action,  was 
was  released  and  made  a  witness. — 14  John.  R.  387^. 

Judge  Hutchinson  and  Mr.  Coolidge  for  plaintiff. — ^The  first 
question  is,  whether  a  discharge  of  a  witness,  who  was  co-swindler 
with  the  defendant,  said  discharge  under  seal,  naming  a  considera- 
tion of  one  dollar,  discharges  the  defendant. 

It  is  so  common  that  discharges  are  given  in  cases  similar  in  prin- 
ciple, and  the  actions  thereby  supported  and  not  defeated,  we  can 
hardly  believe,  while  preparing  our  briefs,  that  the  defendant's  coun- 
sel will  seriously  contend,  that  this  discharge  of  the  witness  should 
discharge  the  action.  It  discharges  the  interest  of  the  witness,  but 
makes  no  compensation  to  the  plaintiff. 

However,  we  present  two  or  three  cases,  where  it  was  in  vain 
urged,  that  a  receipt  to  one,  neither  defendant  nor  witness,  formed 
a  defence ;  and  several  cases  where  the  witnesses  were  discharged 
by  the  plaintiff,  and  yet  the  plaintiff  recovered. 

In  the  3d  of  John.  Rep.  175,  Wilson  and  Gibs  vs.  Reed^  a  re- 
lease given  by  the  plaintiffi  to  the  sheriff,  who  took  and  sold  the 
goods,  urged  as  a  defence  to  the  action  brought  against  the  purcha- 
ser at  the  sheriff's  sale.  And  it  was  decided  to  be  no  defence.-— 
Similar  in  principle  is  7  John.  Rep.  207,  Rowley  vs.  Stoddard 
and  Stoddard. 

In  1  Camp.  Rep.  251,  Miller  vs.  Falconer j  the  plaintiff  dischar- 
ged his  servant  who  was  driving  the  cart  when  the  injury  was  re- 
ceived, and  the  plaintiff  had  a  verdict. 

In  2  Camp.  200,  Wright  vs.  Wardle,  this  suit  was  brought  to 
recover  of  the  defendant  for  goods  furnished  to  Mrs.  Mary  Anne 
Clark,  and  she  was  offered  as  a  witness  to  prove  the  defendant's 
liability.  She  was  objected  to.  The  plaintiff  executed  a  release 
to  her  and  her  husband.  She  testified,  and  the  plaintiff  obtained 
a  verdict. 

In  14  John.  Rep.  387,  Bulkly  and  Wheeler  vs.  Dayton  et  al. 
the  plaintiffi,  or  rather  one  of  them,  released  John  Bowker  from 
all  claims  against  him  and  one  of  the  defendants,  Reynolds,  but  not 
the  demands  against  the  other  defendants.  He  was  admitted.  This 
action  was  assumpsit,  and  the  defendants  contended,  that  Bowker 
and  Reynolds  might  be  liable,  but  that  the  others  were  not. 

In  1 1  Mass.  Rep.  27,  Stackpole  vs.  Arnold^  this  euit  was  up<- 
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WiNBioft,    OD  sevenl  notes  signed  by  Z.  Cook ;  and  be  was  called  as  a  wit- 
18S6.  '    ness  to  prove,  that  be  acted  as  agent  for  the  defendant.  The  plain- 
BrowB      |i£f  released  him  from  the  notes.    He  was  admitted  and  testified. 
Manb.      In  all  these  latter  caseSi  no  person  seemed  to  suspect  that  the  dis- 
charges from  the  plaintifi  to  the  idtnesses  would  operate  to  dis- 
charge the  actions. 

7  Wend.  Rep.  3S9,  W.  8f  A.  Moore  vs.  TVacy,  is  an  author- 
ity to  show,  that  Temple  was*a  competent  witness,  without  a  dis- 
cbarge ;  and  also  to  show,  that  the  declaration  discloses  a  good 
cause  of  action  against  the  defendant. 

That  the  declaration  is  sufficient,  we  cite  3  John.  Rep.  235, 
AUison  vs.  MatJcien^  where  trover  was  maintained  on  a  state 
of  facts  very  similar  to  those  disclosed  in  this  declaration. — ^See  7 
Wendell. 

Compare  this  with  an  action  for  an  injury  to  an  individual  from 
a  nuisance  in  the  highway. — ^See  Wills  Rep.  71,  Chichester  «i. 
Lethbridge. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  important  question  in  this  case  is,  as 
to  the  effect  of  a  release,  executed  by  the  plaintiff  to  Jabez  Tem- 
ple, Jr.  which  is  set  forth  in  the  bill  of  exceptions.  The  motion 
in  arrest  has  not  been  much  relied  on :  no  authority  is  read  in  sup- 
port of  it.  Such  actions  have  been  frequently  brought,  and  the 
case  of  Moore  against  Tracy^  7  Wendell,  229,  shows  that  in  a 
neighboring  state  they  are  recognized.  We  are  not  disposed  to  de- 
cide that  such  an  action  cannot  be  maintained.  On  the  trial,it  appears, 
that  Jabez  Temple,  Jr,  was  offered  as  a  witness :  No  question  was 
made  to  the  court  whether  he  is  admissible  without  a  release.  The 
release  set  forth  was  then  executed  and  delivered  to  him.  The 
cases  in  which  witnesses  have  been  released,  are  usually  those, 
where  they  have,  or  a^e  supposed  to  have,  a  collateral  interest, 
which  may  be  affected  by  the  event  of  the  trial.  A  discharge  of 
such  interest,  in  no  way  operates  upon  the  cause  of  action.  But 
where  a  witness  cannot  be  discharged  without  discharging  the  ac- 
.  tion,  or  cause  of  action  itself,  a  party  must  make  out  hb  case  as 
well  as  he  can,  without  the  benefit  of  the  testimony  of  such  wit- 
ness. The  release  executed  in  this  case,  was  very  full  and  ample, 
discharging  all,  and  all  manner  of  actions,  or  causes  of  actions,  dam- 
ages, claims  or  demands  whatsoever.  This  being  under  seal,  im- 
ports a  consideration ;  and  is,  as  to  Temple,  a  full,  complete,  and 
ample  discharge  of  every  claim  or  action,  which  the  plaintiff  had 
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against  him.  A  release  is  considered  as  a  satisfaction  in  law,  and 
equivalent  to  a  satisfaction  in  fact. — 5  Bac.  76S.  A  release  to  one 
of  two  joint  debtors,  or  to  one  of  two  or  more  joint  trespassers,  is  a 
release  to  both,  upon  the  principle  of  its  being  a  satisfaction ;  and 
herein  it  differs  from  a  covenant  not  to  sue  one  of  two  or  more  joint 
debtors,  which  is  not  to  operate  as  a  discharge  to  the  others.  A 
covenant  not  to  sue  a  sole  debtor  or  trespasser,  is  considered  as 
equivalent  to  a  discharge,  to  avoid  circuity. 

On  examining  the  declaration  in  this  case,  it  appears  that  the  de- 
fendant is  charged  with  conspiring  with  Temple  to  defraud  such 
persons  as  they  might  be  able  to  deceive.  Temple  being  wholly 
irresponsible.  Marsh,  the  defendant,  was  to  furnish  him  with  mon- 
ey ; — ^that  Temple,  by  aid  of  the  money  and  credit  thereby  obtain- 
ed, should  procure  property  on  credit,  on  his  own  responsibility, 
and  that  Marsh  and  Temple  were  to  divide  the  guns  and  avails 
thereof.  It  is  obvious  that  a  combination  between  the  two  is  char- 
ged, and  if  proved,  both  the  witness  and  the  defendant  were  liablOi 
and  might  be  sued  as  joint  tort  feoian. 

The  cause  of  action  was  complete  against  both  or  either;  and  a 
satisfaction  received  of  one,  would  discharge  the  other.  The  ef- 
fect of  the  release  was  to  discbarge  the  cause  of  action  in  favor  of 
the  plaintiff  against  the  two,  and  must  therefore  enure  to  the  bene- 
fit of  either  of  them. 

The  judgment  of  the  county  court  is  therefore  reversed,  and  a 
new  trial  granted. 
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Town  of  Plymouth  vs.  Town  or  Windsor. 

If  a  woman,  having  no  settlement  in  thi«  state,  pregnant  with  a  bastard  child, 
is  procured  by  the  overseors  of  the  poor  of  the  town  where  she  resides,  to  go 
into  another  town  to  be  delivered,  and  is  there  delivered — Held,  That  the 
child  is  considor^d  as  born  in  the  town  from  which  she  is  so  procured  to  de- 
part. 

On  the  trial  of  this  cause,  which  was  appealed  from  an  order 
of  removal,  the  counsel  for  Plymouth  gave  evidence  to  the  jury 
tending  to  prove,  that  Sally  Winn,  the  pauper  in  question,  was 
the  bastard  child  of  one  Hannah  Goodlip,  a  single  woman,  who, 
for  about  three  years  before  the  birth  of  said  bastard,  and  to  with- 
in about  one  month  of  her  delivery  of  said  child,  lived  in 
Windsor ; — ^that  the  said  Hannah  had  previously  lived  with  her 
mother  in  the  town  of  Bridgewater,  in  the  county  of  Windsor,  from 
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the  age  of  eight  years  until  within  about  four  years  previous  to 
the  birth  of  said  pauper;  and  that  the  said  Hannah  went  ffom  said 
Bridgewater  to  the  town  of  Hartland  in  said  county,  and  there  re- 
sided about  one  year  next  before  she  went  to  reside  in  said  Wind- 
sor, as  before  stated ; — that  while  the  said  Hannah  was  big  with 
child,  Messrs.  Hunter  and  Hoisington,  who  were  then  two  of  the 
selectmen  and  overseers  of  the  poor  of  said  Windsor,  applied  to  Jo- 
el Lull,  who  was  then  constable  of  said  Windsor/and  told  him  that 
the  said  Hannah  was  likely  or  about  td  be  delivered  of  a  bastard, 
and  that  he  must  she  that  she  was  removed  out  of  town. 

The  counsel  for  Plymouth  gave  the  evidence  of  one  witness  on- 
ly ;  that  the  said  Lull  called  on  the  said  Hannah,  and  told  her  that 
she  must  leave  town ; — ^that  the  said  Hannah  expressed  a  desire  to 
remain  in  said  Windsor  during  her  approaching  lying-in,  and  that 
the  said  Lull  told  her  that  the  selectmen  would  not  allow  of  it. 

But  the  counsel  for  Plymouth  also  gave  the  evidence  of  the  said 
Lull,  the  only  other  witness  on  this  point,  that  when  he  called  on 
the  said  Hannah  to  convey  her  out  of  (ovm,  in  pur9uance  of  the 
said  request  of  said  selectmen,  the  said  Hannah  expressed  a  wish 
to  him  that  he  would  carry  her  to  said  Bridgewater ;  and  told  him 
that  her  mother  lived  there ; — that  the  said  Liill  thereupon  carried 
the  said  Hannah  to  her  mother's  in  said  Bridgewater — the  said 
mother  then  being  the  wife  of  one  Bassett,  who  was  not  an  over- 
seer of  the  poor  of  said  Bridgewater. 

The  counsel  for  Plymouth  also  gave  evidence  tending  to  prove, 
that  the  said  Hannah  was  delivered  of  said  bastard,  the  pauper,  at 
said  Bridgewater,  in  the  month  of  June,  1806,  about  one  month 
after  the  said  Hannah  was  conveyed  there  by  said  Lull,  as  before 
stated  ;  and  that  the  said  pauper  went  from  said  Bridgewater  to 
said  Plymouth  on  a  visit,  about  three  years  ago,  and  there  falling 
sick,  became  a  charge  upon  said  Plymouth,  and  has  remained  so 
ever  since. 

The  counsel  for  Windsor  gave  evidence  to  the  jury  tending  to 
prove,  that  the  said  Hannah  had  been  duly  warned  to  depart  said 
town  of  Windsor,  and  had  never  gained  a  legal  settlement  therein. 

There  was  no  evidence  in  the  case  tending  to  show,  nor  was  it 
contended,  that  the  said  Hannah  had  any  legal  settlement  within 
this  state  at  the  time  of  her  being  so  carried  to  Bridgewater,  or  that 
the  said  pauper  had  ever  gained  any  legal  settlement  in  her  own 
right,  unless  it  was  by  birth. 

On  the  trial,  the  counsel  for  said  town  of  Windsor  contended, 
and  requested  the  court  to  charge  the  jurv. 
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1.    That  if  they  found  that  the  said  pauper  had  not  its  birth  in    Windsor, 
said  town  of  Windsor,  and  that  the  said  Hannah  Goodlip  had  not  _    1836. 
a  legal  settlement  in  said  town  of  Windsor  at  the  time  she  left  said     P^yflouih 
Windsor  and  went  to  said  Bridge  water,  they  should  find  a  verdict     Windior. 
for  said  town  of  Windsor  that  said  pauper  was  unduly  removed. 

S.  That  if  said  Hannah  Goodlip  went  voluntarily  and  of  her 
own  accorii  to  said  Bridge  water,  at  the  time  she  was  conveyed 
there  by  said  Lull,  the  town  of  Windsor  would  not,  in  law,  be  lia- 
ble for  the  support  of  said  pauper. 

3.  That  if  the  said  Hunter,  Hoisington  and  Lull  did  not  act  irr 
pursuance  of  the  law  in  assisting  the  said  Hannah  Goodlip  to  re- 
move from  said  town  of  Windsor  to  said  town  of  Bridgtwater,  their 
acts  were  not  official,  and  would  not  be  the  acts  of  the  town  of 
Windsor ;  and  as  it  regards  the  town  of  Windsor,  would  not  be 
fraudulent  in  law  ;  and 

4.  That  upon  the  whole  evidence,  the  said  town  of  Windsor 
were  entitled  in  law  to  a  verdict  of  unduly  removed. 

But  the  court  refused  so  to  instruct  the  jury,  but  did  instruct 
them,  among  other  things,  that  if  they  found  that  the  overseers  of 
the  poor  of  Windsor  procured  or  caused  the  said  Hannah  to  be 
carried  or  removed  from  said  Windsor  to  said  Bridgewater,  when, 
without  such  procurement  or  conveying  she  would  not  have  left 
said  Windsor,  then  the  said  town  of  Windsor  was  liable,  and  the 
said  pauper  was  duly  removed,  notwithstanding  they  should  find 
that  the  said  Hannah  never  had  a  legal  settlement  in  said  Windsor, 
and  that  she  did  express  a  wish  to  said  Lull  that  he  would  carry 
her  to  said  Bridgewater  on  his  calling  upon  her  to  carry  her  out 
of  said  Windsor. 

The  jury  found  a  verdict  for  Plymouth,  that  said  pauper  was 
duly  removed. 

The  counsel  for  said  Windsor  excepted  to  the  said  decisions  and 
charge  and  refusal  to  charge.  Exceptions  allowed,  and  the  cause 
passed  to  this  court  for  revision. 

Coolidge  and  Edgerton  for  Windsohr^  insisted  that  the  pauper  in 
question  is  a  bastard,  and  not  having  her  birth  in  Windsor,  Wind- 
sor is  not  chargeable  for  her  support.  The  place  of  birth  of  a  bas^ 
tard  is  the  place  of  settlement. 

Marsh  and  Aikens  for  Plymouth, — The  questions  arising  on 
the  facts  stated  and  found  in  this  case,  are, 

1.   Whether,  under  the  circumstances  attending  the  removal  of 
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Hannah  Goodlip  to  Bridgewater,  and  the  consequent  birth  of  SaU 
iy  Winn,  the  pauper,  in  that  place,  gives  her  a  settlement  there. 

2.  Whether  Hannah  Goodlip,  having  no  settlement  in  Windsor, 
or  'elsewhere  in  this  state,  her  surreptitious  and  fraudulent  removal 
by  the  procurement  of  the  overseers  of  Windsor,  in  order  that  her 
child  might  be  born  in  some  other  place,  renders  it  proper  and  legal 
that  any  town  where  the  child  may  become  chargeable  should  re- 
move her  to  Windsor. 

As  to  the  first  question,  it  is  scarcely  to  be  believed  that  it  will 
be  contended  that  the  pauper  gained  a  residence,  by  birth,  in 
Bridgewater. 

By  the  statute  of  1797,  first  section,  it  was  declared  that  every 
bastard  child  should  be  deemed  to  be  settled  in  the  place  of  his  or 
her  mother's  last  legal  settlement. — ^Comp.  Laws,  370. 

This  section  was,  however,  repealed  by  the  statute  of  1801,  and 
this  statute  is  wholly  silent  as  to  the  settlement  of  illegitimate  chil- 
dren. During  the  time  that  this  statute  was  in  force,  the  pauper, 
Sally  Winn,  was  born,  under  the  circumstances  stated  in  the  ex- 
ceptions. Tiiis  last  statute  was  repealed  by  the  act  of  1817.  Th'is 
act  can  have  no  bearing  on  the  question  before  the  court,  though  it 
again  enacts  that  illegitimate  children  shall  have  the  settlement  of 
their  mother. — Comp.  Laws,  381-3. 

The  pauper,  having  been  bom  under  the  operation  of  the  act  of 
1801,  4^e  question  must  be  decidefd  on  general  (not  to  say  com- 
mon law)  principles ;  and  on  this  point  we  are  not  without  author- 
ities. 

The  g^eral  rule  is,  that  illegitimate  children  are  settled  where 
born  ;  but  to  this  rule,  there  are  several  exceptions. 

The  first  exeption  is,  that  if  any  fi*aud  be  used  to  procure  the 
birth  of  a  bastard  child  in  any  particular  parish,  such  child  shall  be, 
prima  facify  settled,  not  where  bom,  but  in  the  parish  from  whence 
its  mother  was  fraudulently  and  collusively  removed.  This  point 
is  fully  settled  in  the  case  of  TewJcsbury  vs.  Twining. — 2  Bott's 
Poor  Laws,  1 ,  2—2  Bott.  3. 

So  in  the  case  of  Masters  vs.  Child:  If  an  unmarried  woman 
with  child  of  a  bastard,  and  settled  in  one  parish,  is  persuaded  by 
the  parish  ofiicers  to  go  into  another  parish,  on  purpose  to  be  there 
delivered,  this  fraud  will  make  the  parish  chargeable  where  the 
mother  was  settled,  though  the  child  was  not  born  there. — 3  Bur. 
Just.  35,  S.  C.     3  Salk.  66. 

So  where  a  bastard  is  born,  pending  an  order  of  removal^  or  io 
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jiil,  if  the  order  be  reversed,  the  child  is  not  settled  where  born, 
but  must  follow  the  mother. — Wettbury  vs.  Co/tan,  2  Bott.  4. 

And  in  all  the  cases,  any  fraud  or  collusion  in  procuring  the  birth 
of  a  bastard  child  to  happen  in  one  place  rather  than  another,  takes 
the  case  out  of  the  general  rule  that  a  bastard  child  is  settled  where 
bom. — The  King  vs.  Astley,  2  Bott.  10. 

As  to  the  second  question,  we  think  it  equally  clear,  that  the 
pauper  ought  to  have  been  sent  to  Windsor,  where  the  fraud  or 
collusion  was  practised,  from  any  town  where  she  becomes  charge- 
able. 

It  is  a  rule  that  no  one  can  take  advantage  of  his  own  fraud. — 
Windsor  is  estopped  from  saying  that  the  child,  if  the  mother  had 
not  been  removed  to  Bridgewater,  might,  or  would  have  been  bom 
in  some  other  place  than  Windsor. 

The  mother,  appearing  to  have  no  settlement  in  this  state,  could 
not  have  been  removed  to  any  other  town,  except  in  the  manner  she 
was  removed  to  Bridgewater,  in  which  case  Windsor  would  have 
been  liable  in  the  same  manner  as  now. 

We  have  an  authority  in  point  in  this  part  of  the  case,  in  the 
case  already  cited  of  Tewksbury  vs.  Twining^  in  which  Sir  Will- 
iam Jones,  before  whom  the  cause  was  tried,  is  reported  to  have 
said,  ''  Illegitimate  children  must  be  kept  by  the  parish  in  which 
they  are  bom ;  but  if  any  improper  practice  appears,  then  this  mie. 
doth  fail,  and  the  child  shall  be  kept  and  provided  for  by  the  parish 
where  the  mother  was  got  with  child,  and  which  used  the  practice, 
to  have  the  child  bom,  in  anotlier  parish. '^ — 2  Bott.  1,  2. 

"  If  a  woman,  pregnant  of  a  bastard,  be  fraudulently  removed  by 
parish  officers,  for  the  purpose  of  preventing  the  bastard  from  be- 
coming chargeable  to  their  parish,  the  child  is  settled  in  the  parish 
from  which  the  mother  was  so  removed ;  but  not  if  the  mother  be 
so  fraudently  removed  by  a  parishioner  liable  to  pay  rents,  not  be- 
ing a  parish  officer .'' — 7%e  King  vs.  The  Inhabiiantt  of  Matter^ 
ieyy  84  Com.  Law,  49. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — In  this  case,  it  appears,  1 .  That  the  pau- 
per was  a  bastard  child,  born  within  the  limits  of  the  town  of  Bridge- 
water,  and  has  gained  no  settlement  except  by  birth. 

2.  That  her  mother,  at  the  time  the  pauper  was  bom,  had  no 
settlement  in  this  state,  but  for  the  period  of  three  years,  and  until 
ibout  one  month  before  the  birth  of  the  pauper,  resided  in  the  town 
of  Windsor,  and  being  there  pregnant,  the  overseers  of  the  poor  of 
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Windsor  procured  or  caused  her  to  be  removed  or  carried  to  ibe 
town  of  Bridgewater,  when  without  such  procurement  or  carrying, 
she  would  not  have  left  Windsor.  It  is  admitted  by  both  parties, 
that  the  place  of  birth  of  a  bastard  child,  was  the  place  of  its  set- 
tlement, at  the  time  this  child  was  bom.  The  general  policy  of 
our  law  has  been  to  give  bastards  the  settlement  of  their  mother. 
The  rule  of  the  common  law,  which  treats  them  strictly  as  nuffiui 
filitis^  has  been  altered  by  our  statutes,  to  a  certain  extent  at  least. 
Thus  they  are  capable  of  inheriting  and  transmitting  an  inheritance 
on  the  part  of  the  mother.  Whether  from  the  principles  of  our 
statute,  the  common  law  has  been  in  any  way  altered  or  changed 
in  regard  to  bastard  children,  any  further  than  the  statutes  have 
particularly  enacted/  is  not  a  question  now  to  be  decided,  as  it  is 
conceded,  that  at  the  time  of  the  birth  of  this  bastard,  there  was 
no  law  which  gave  them  the  settlement  of  their  mother,  and  also 
that  an  illegitimate  child  was  at  that  time  settled  in  the  place  where 
born.  Now  it  is  an  admitted  principle,  that  if  a  woman  pregnant 
with  a  bastard  child,  is  by  the  parish  officers  procured  to  go  into 
another  parish,  and  there  be  delivered,  the  child  gains  no  settle- 
ment by  birth  in  the  parish  to  which  the  mother  was  fraudulently 
removed.  The  law  terms  this  prcicurement  or  practice,  where  done 
by  the  officer  of  the  town,  as  fraudulent,  and  tlierefore  inoperative. 
Jdasters  vs.  Child,  3  Salk.  66. 

It  is  to  be  observed,  that  this  principle  applies  only  when  the 
fraudulent  removal  is  procured  by  the  officers  of  the  town  or  par- 
ish, to  whom  the  duty  of  taking  charge  of  the  poor  is  committed  : 
when  done  by  others,  it  has  no  effect.  It  has  been  contended,  that 
this  applies  only  to  the  case  where  the  mother  is  settled  in  the  par- 
ish from  which  she  is  removed,  and  probably  most  of  the  cases  in 
the  reports  are  of  this  description.  But  it  will  be  remembered 
that  as  to  the  settlement  of  an  illegitimate  child,  the  settlement  of 
the  mother  in  England  is  of  no  importance  whatever.  Thqs  if  9 
mother  resides  in  a  parish,  under  a  certificate,  in  which  case  she 
gains  no  settlement  in  the  parish  where  she  resides,  and  is  there 
delivered  of  an  illegitimate  child.  The  child  is  settled  where  bora, 
and  where  the  moiher  resided  at  the  time,  though  residing  under 
a  certificate,  and  though  settled  in  another  town.  But  further,  the 
case  read  from  4  Barn,  b  Adolph.  Sll,  King  vs.  Maltersley,  does 
not  recognize  any  distinction  in  the  case  of  a  fraudulent  removal, 
whether  the  mother  was  settled  in  the  parish  from  which  removed 
or  not ;  but  lays  down  the  principle  generally,  that  where  the  moCh- 
,er  is  fraudulently  removed  by  parish  officers,  the  child  is  settled  iii 
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the  parish  from  which  the  mother  was  so  removed.  Aod  indeed  it 
must  be  so  from  reason,  as  well  as  frohi  authority.  A  residence 
thus  attempted  to  be  changed,  for  such  a  purpose,  cannot  be  con- 
sidered as  legally  changed.  A  woman  thus  removed,  roust  be  con- 
sidered as  still  residing  in  the  town  or  parish  where  she  had  resided, 
and  where,  but  from  the  procurement,  she  would  have  continued 
to  reside.  The  law  does  not,  and  cannot  permit  a  settlement  to 
be  thus  changed,  or  to  be  acquired  in  a  parish  or  town,  other  than 
what  it  would  have  been,  but  for  the  improper  practice  of  its  offi- 
cers. It  will  be  remembered,  that  it  is  only  where  the  officers  of 
the  town  practice  this  fraud,  that  these  consequences  are  visited  on 
the  town.  There  are  other  cases  in  which  the  place  of  birth  of  ao 
illegitimate  child,  for  the  purpose  of  settlement,  is  not  considered 
as  the  particular  town  or  place  where  the  mother  is  delivered.-^ 
Children  of  this  description,  bom  while  the  parent  is  in  jail,  or  in 
a  work-house,  or  after  an  order  of  removal,  are  considered  as  born 
in  the  place  where  the  mother  resides,  or  has  her  settlement,  or  to 
which  she  was  about  to  be  removed  and  have  her  residence.  The 
jail  or  work-house  is  considered,  for  this  purpose,  as  situated  in  ev- 
ery town  in  the  county. 

The  case  of  Tewksbury  vs.  T\pining,  2  Bott's  Poor  Laws,  1, 
2,  is  a  very  clear  and  decisive  authority  on  this  subject,  that  an  il- 
legitimate child  must  be  provided  for  by  the  parish  which  used  the 
practice  to  have  the  child  born  in  another  parish.  The  result  is, 
that  this  pauper  must  be  considered  as  bom  in  Windsor,  where 
her  mother  had  resided  for  a  great  number  of  years,  and  until  a  short 
period  antecedent  to  the  birth  of  this  pauper,  and  where,  as  the 
jury  must  have  found,  under  the  charge  of  the  court,  she  would 
have  continued  to  reside,  if  the  overseers  of  the  poor  of  Windsor 
had  not  caused  her  to  be  removed  to  Bridgewater.  And  from  the 
conceded  principle  that  the  place  of  birth  of  an  illegitimate  child  was 
at  this  time  the  place  of  its  settlement,  the  pauper  had  her  settle-* 
ment  in  Windsor,  and  was  duly  removed. 

Judgment  affirmed, 
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WiHMOft,  JoscPH  A.  Gallup  vs.  Jiians  Josskltn. 
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If  A  agrees  to  build  a  barn  for  B,  by  a  stipulated  time,  and  to 'take  the  timber 
on  the  land  of  B — Held,  That  the  property  of  the  timber  cut  and  drawn  for 
the  purpgiee  of  finishing  the  bam,  did  not  belong  to  A,  so  as  to  be  taken  in 
execution  for  his  debts. 

This  was  an  action  of  trespass,  for  taking  and  carrying  away  a 
certain  quantity  of  boards  and  timber. 

It  was  admitted  by  the  defendant  that  he  took  the  property,  as 
charged  in  the  plaintiff's  declaration. 

The  defendant  then  offered  in  evidence  two  certain  writs  of  at- 
tachment, which  were  read  to  the  jury,  without  objection ;  by  vir- 
tue of  which,  as  deputy  sheriff,  he  took  said  lumber  as  the  proper- 
ty of  one  Dan  Shipley,  which  writs  are  here  referred  to. 

The  defendant  then  introduced  evidence  tending  to  show,  that 
some  time  previous  to  the  attachment,  the  plaintiff,  with  said  Ship- 
ley, had  entered  into,  a  written  contract,  by  which  the  said  Shipley 
was  to  build  a  barn  upon  the  land  of  the  plaintiff,  with  permission 
to  use  the  timber  upon  the  land  of  the  plaintiff  sufficient  for  that 
purpose ;  and  further  tending  to  show,  that  the  boards  and  timber 
in  question  were  made  from  timber  cut  and  taken  by  said  Shipley 
from  plaintiff's  land,  in  pursuance  of  said  written  contract ; — that 
said  Shipley  went  on,  at  his  own  expense,  except  using  plaintiff's 
oxen  as  mentioned  in  said  contract,  and  cut  said  timber-— drew  it  to 
the  mill — hired  it  sawed,  and  drew  it  from  the  mill  on  to  the  land 
of  said  plaintiff,  at  the  place  where  it  was  attached  by  the  said  de- 
fendant ; — that  said  Shipley  had  framed  and  raised  said  bam,  and 
bad  partly  completed  the  same,  and  with  his  hands  was  at  work  in 
finishing  said  barn  at  the  time  the  property  was  attached ; — that 
the  timber  and  boards  at  the  time  of  the  attachment,  were  lying 
within  twenty  feet  of  said  barn,  for  the  purpose  of  being  put  on  to 
said  bam ;— that  the  plaintiff  was  advising  in  relation  to  the  build- 
ing of  said  barn  up  to  the  time  of  the  attachment,  which  was  four 
or  five  days  after  .the  time  set  in  said  contract  for  completing  said 
barn ;  and  further,  that  the  farm  including  the  land  upon  which  the 
said  timber  was  lying  at  the  time  of  the  attachment,  was  occupied 
by  Leonard  Harlow,  under  a  written  lease,  made  a  part  of  this 
case ; — that  at  the  time  of  taking  the  lease  referred  to,  the  saib  Har- 
low had  agreed  with  and  been  directed  by  the  plaintiff  not  to  mo- 
lest or  hinder  said  Shipley  in  the  building  of  said  bam.  And  fur- 
ther tending  to  show,  that  when  said  boards  and  timber  were  attach- 
ed by  said  Josselyn,  be  moved  them  about  five  or  six  rods  into  th# 
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highway ;  and  that  soon  after,  the  plaintiff  took  back  the  said  boards 
and  timber,  and  moved  the  same  to  or  near  the  place  from  which 
the  same  were  removed  by  said  Josselyn  when  he  attached  the 
same ;  and  that  said  Gallup  having  so  taken  back  said  boards  and 
timber,  put  them  on  to  his  said  barn.  And  there  was  no  evidence 
tending  to  prove  any  possession  of  said  boards  and  timber  in  the 
plaintiff,  otherwise  than  as  herein  before  stated. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury 
that  if  they  believed  the  foregoing  facts,  which  the  evidence  tend* 
ed  to  prove,  the  defendant  was  entitled  to  a  verdict.  But  the 
court  did  not  so  instruct  the  jury ;  but  did  instruct  them  to  the  con- 
trary of  this,  upon  both  points :  And  the  jury  returned  a  verdict 
for  the  plaintiff.  To  which  decisions  of  said  court  in  their  charge, 
and  refusing  to  charge,  the  defendant  excepted  ;  and  bis  exceptions 
were  allowed  and  certified. 

Mr.  Hutchinson  and  Mr,  Chandler  for  defendant, — 1.  The 
plaintiff  had  no  title  in  the  timber  at  the  time  of  the  attachment. 
The  title  was  wholly  in  Shipley,  who  was  toi  build  the  bam  by  the 
job,  and  who  had,  by  plaintiff's  consent,  changed  the  property  from 
growing  trees,  to  timber  and  boards.  The  permission  to  Shipley 
to  get  the  timber,  was  a  part  consideration  of  the  contract. — 1 1 
Wendell,  135,  Johnson  vs.  Hunt. 

2.  If  plaintiff  had  any  interest  in  the  property,  he  cannot  main- 
tain trespass,  as  he  had  neither  the  possession  or  riglit  of  immedi- 
ate exclusive  possession,  but  had  parted  with  it  to  Shipley. — 3 
Pick.  Rep.  122,  fValch  vs.  Pomroy.  5  Vt.  Rep.  100,  Brau 
nard  vs.  Burton — same,  278,  Soper  vs.  Sumntr — same,  331, 
Hart  vs.  Hyde. 

3.  If  it  should  be  said  that  Shipley's  time  for  completing  the 
job  had  expired,  and  therefore  his  right  of  possession  ceased,  it  is 
answered,  the  plaintiff  waived  that  right  by  continuing  to  advise 
and  direct  about  the  work. — 5  Vt.  Rep.  278,  (above  cited  ) 


Asa  Aiken ^  contra.^^l.  The  contract  referred  to  in  the  excep- 
tions, is  a  contract  for  /a6or,  with  the  finding  of  certain  materials, 
not  the  product  of  the  farm,  with  the  right  to  use,  for  that  specific 
purpose^  the  timber  of  the  plaintiff,  which  he  had  on  the  farm. 

2.  Shipley,  by  the  terms  of  the  contract,  acquired  no  right  in 
the  timber  on  the  farm,  to  use  it  for  any  other  purpose.  If  be  had 
cut  and  sold  it,  he  would  have  been  liable  for  the  timber  to  the 
plaintiff.     The  plaintiff's  remedy  for  such  a  use  or  conveiaion  by 


Windsor, 
'Fttruary 
1836. 

Gallup 
JoMolyn. 


886  CASES  IN  THE  SUPREME  COURT 

jS?***^**    Shipley,  would  not  have  been  upon  the  contract,  but  by  an  action 
1835.   '     cottna'ny  upon  the  tort, 

G^iup  There  was,  therefore,  no  sale  of  the  timber  to  Shipley.     There 

Jou«iyii.     being  no  sale,  the  timber  was  not  Shipley's,  and  consequently  not 
liable  for  his  debts. 

3*  The  state  of  the  materials  furnished  by  the  plaintiff  for  the 
construction  of  this  bam  of  his,  cannot  vary  the  case. 

If  the  agreement  had  been  to  construct  this  barn  out  of  timber  of 
the  plaintiff,  already  manufactured  into  beams  and  plank  and  boards, 
DO  one  can  pretend  that  an^greement  to  fashion  them  into  a  bam 
would  change  the  property — ^no  more  can  it  do  so,  if  the  agreement 
be  to  build  it  from  the  raw  material. 

4.  If  Shipley  cut  off  the  timber  for  any  other  purpose  than  build- 
ing the  barn,  he  is  a  trespasser ;  and  trespass  does  not  change  the 
right  of  property. 

If  he  cut  it  for  this  purpose,  he  is  protected  in  its  use  for  this 
purpose,  by  the  licence  contained  in  the  contract  for  building. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — This  is  an  action  of  trespass,  for  a  quantity 
of  boards  and  timber,  taken  as  the  property  of  Dan  Shipley.  Ic 
appears  that  a  contract  was  made  between  Shipley  and  plaintiff, 
upon  the  constmction  of  which  depends  the  rights  of  the  parties  to 
this  suit.  In  the  first  place,  Shipley  was  to  build  a  bam  at  all  events, 
by  a  time  therein  limited.  Gallup  was  to  find  timber.  There  was 
no  sale  to  him — ^no  transfer  of  property  ;  and  he  had  no  right  to 
use  timber  for  any  other  purpose.  If  he  thought  proper  to  procure 
it  elsewhere,  no  right  is  given  him  to  take  an  equivalent  from  Gal- 
lup's  land,  or  in  short,  for  any  other  purpose  than  building  the 
barn ;  for  such  are  the  express  words  of  the  contract.  It  may  be 
very  questionable  whether,  if  Gallup  had  sold  the  land  whereon  the 
timber  grew,  it  would  not  have  so  far  rescinded  the  contract,  as  that 
Shipley  would  have  been  under  no  obligation  to  fulfil.  At  all  events, 
Gallup  would  have  been  liable  for  all  damages,  and  if  Shipley  had 
procured  the  timber  elsewhere,  Gallup  would  have  been  under  ob- 
ligation to  pay  for  the  same.  If  the  timber,  either  before  or  after 
it  was  sawed,  had  been  burnt  up,  without  fault  as  was  supposed  in 
argument,  it  would  have  been  so  far  Gallup's  loss,  as  that  Shipley 
might  for  the  same  purpose  had  procured  more  from  the  same  lot. 

Such  being  our  views  of  the  nature  of  the  contract,  it  follows 
that  the  timber,  when  cut  from  the  stump,  was  the  property  of  Gal- 
lup.    It  could  not  thereafter  become  the  property  of  Shipley,  by 


I 


6F  the  state  of  VERMOTit.  331 

iba  labor  bestowed  on  it,  io  manubcturing  it  for  the  use  intended'    ^""'**"' 
DO  long  as  it  could  be  traced  and  identified,  it  still  remained  his. —       1836. 
For  at  no  period  previous  to  the  taking,  do  we  find  any  act  of  the      <^^^p 
plaintiff  manifesting  hb  intention  to  part  with  the  property.    The     loMeijn. 
case  from  Johnson,  of  the  owner  of  timber  being  allowed  to  recov- 
er for  the  property  when  manufactured  into  shingles,  is  a  veiy  strocfg 
case  to  show  that  the  owner  is  not  divested  of  his  ownership  bji^any 
alterations  the  propelty  may  undergo,  so  long  as  it  can  be  identi- 
fied.   It  is  true,  in  that  case,  the  property,  i.  e.  trees,  from  which^ 
shingles  were  manufactured,  was  taken  without  the  consent  of  the 
owner.    But  I  apprehend  the  principle  on  wich  the  decision  was 
founded,  is  applicable  to  th'is  case.     If  the  owner  of  timber-trees  is 
permitted  to  retain  his  ownership  when  it  is  thus  manufactured  into 
boards  or  shingles,  when  it  is  taken  for  that  purpose,  without  his 
consent,  it  is  difficult  to  see  why  he  should  be  divested  of  his  own- 
ership, when  taken  wilh  bis  consent^  to  be  manufactured  for  his  use. 
Upon  the  construction  of  this  contract,  and  from  the  nature  of  the 
case,  weare  of  opinion,  that  the  property  of  the  boards  and  timber, 
for  the  taking  of  which  this  action  is  brought,  was  in  the  plaintiff. 

The  next  question  is,  whether  he  had  such  a  possession  as  to 
enable  him  to  bring  this  action.  The  general  principle  is,  that  the 
ownership  of  personal  property  carries  with  it  possession.  The 
owner  is  constructively  in  possession.  Where  he  parts  \yith  pos- 
session and  use  for  a  definite  time,  he  cannoi  maintain  trespass 
against  any  one  who  takes  it  during  that  time.  Such  was  the  doc- 
trine laid  down  in  the  cases  cited.  Here  was  no  parting  with  pos- 
session :  the  property  all  the  while  remained  in  the  plaintiff.  The 
possession  of  Shipley  was  that  of  an  agent  to  manufacture  for  the 
plaintiff's  use ;  and  he  had  no  other  possession  than  he  had  of  the 
team  for  drawing  the  same  :  Nothing  more  than  every  hired  man 
or  agent  has,  of  property  entrusted  to  him,  to  use  in  the  buslnes!^ 
of,  and  for  the  benefit  of  the  owner.  If  Shipley  had  converted  ie 
to  any  other  use,  he  would  have  been  immediately  liable ;  and  if 
any  one  took  it  from  Shipley,  while  in  the  employ  of  the  plaintiff  in 
completing  the  job,  such  person  would  be  immediately  answerable 
to  th/e  plaintiff;  and  it  would  be  a  direct  injury  to  the  property  of 
the  plaintiff,  in  the  hands  of  his  agent,  and  of  course  an  injury  to  the 
possession,  for  which  the  action  of  trespass  is  the  appropriate  rem- 
edy. The  evidence  introduced,  directly  tended  to  prove  the  plain- 
tiff's cause  of  action,  and  the  defendant  was  not  entitled  to  the 
charge  requested  .> 

Judgment  of  county  court  is  therefore  affirmed. 
43 
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'  The  debit  side  of  the  plaintifT's  book,  as  presented  by  him  to  the  justice,  is  by 
inspection  to  determine  the  joriadiction  in  the  action  on  book. 

Becanse  there  is  another  item  which  he  might  charge,  whether  interest  or  any 
thing  else,  which  if  charged  would  make  the  account  exceed  one  handled 
dollars,  that  does  not  take  the  case  out  of  the  justice's  jurisdiction. 

If,  by  the  defendant's  request,  that  item  of  interest  is  computed  in  striking  a 
balance,  he  in  writing  waiving  all  exception,  that  will  not  subject  the  case, 
aft  r  appeal,  to  being  dismissed  by  the  county  court,  if  the  judgment  both  of 
the  justice  and  the  auditor'  is  less  than  one  hundred  dollars, 

This  was  an  action  on  book,  originally  commenced  before  a 
justice  of  the  peace,  and  which  came  by  appeal  to  the  county 
eourt.  At  the  county  court  a  judgment  to  account  was  rendered 
against  the  defendant,  and  an  auditor  was  appointed,  who  made  the 
following  report  to  the  November  term,  1834. 

^^  The  auditor,  after  being  duly  sworn,  proceeded  to  examine  and^ 
try  the  matters  in  issue  in  book  between  the  parties,  and  reports 
the  following  facts : 

At  the  commencement  of  the  accounts  between  the  parties,  it 
was. agreed  that  interest  should  be  cast  upon  the  balance  of  the 
account  at  the  end  of  each  ninety  days  to  the  time  of  settlement. 
The  item  of  interest  hereafter  mentioned  was  computed  agreeably 
to  4Kaid  contract. 

At  the  justice  trial,  the  plaintiff  presented  to  the  court  his  ac- 
count, of  which  the  within  is  a  transcript.  He  also  presented  a 
transcript  of  the  said  account,  which  account,  so  presented,  con- 
tained  no  item  of  interest,  and  did  amount  to  $97  80. 

The  plaintiff,  at  the  same  time,  brought  into  court  en  a  separate 
slip  of  paper,  the  item  of  interest  amounting  to  $6  10,  and  de- 
clined presenting  the  same  on  the  ground  that  said  item  added 
would  increase  the  amount  of  his  account  to  a  sum  without  the 
jurisdiction  of  the  justice.  The  defendant  at  the  same  time  con- 
sented that  said  item  might  be  presented  and  go  in  to  make  up 
said  judgment,  and  requested  of  the  plaintiff  that  the  same  might 
be  done,  saying  that  it  was  fair  and  right,  at  the  same  time  saying 
that  that  should  be  the  end  of  the  said  suit.. 

The-  defendant,  at  the  same  time,  wrote  upon  the  back  of  said 
writ  and  signed  the  following  agreement : — "  I  agree  thai  I  will  not 
take  any  exception  to  the  jurisdiction  of  the  justice  in  this  case  on 
the  ground  of  the  plaintiff^s  account  amounting  to  more  than  an 
liundred  dollars  on  the  debtor  side,  or  on  any  other  ground  existing 
previousjo  ihe  decision  or  judgment  of  court  this  day." 
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The  plaintiff  then  and  previous  to  the  rendition  of  the  judgment 
by  the  justice  added  to  the  transcript  of  hb  said  account  the  said 
item  of  interest,  being  1^6  10,  which  said  item  went  into  and  was 
jnade  a  part  of  the  judgment  rendered  by  the  justice,  (which  judg- 
ment was  about  $35.)  The  said  item  of  interest  was  entered  on 
ledger  by  plaintiff  after  the  trial  before  the  justice,  and  on  the  trial 
before  the  auditor  the  said  ledger  stood  footed  on  the  debit  side  at 
4^103  90.  On  the  trial  before  (he  auditor  the  plaintiff  presented 
the  transcript  of  account  without  the  item  of  interest,  which  tran- 
script is  endorsed,  and  did  not  insist  in  being  allowed  the  said  item 
of  interest. 

The  defendant's  counsel  objected  to  any  proceeding  on  the  part 
of  the  auditor,  on  the  ground  that  the  court  had  no  jurisdiction  of 
the  subject  matter  of  the  suit;  but  the  auditor  overruled  saidjobjec- 
tion  on  the  ground  that  it  was  his  duty  to  present  the  facts  to  the 
court. 

The  auditor  allows  all  the  items  in  the  plaintiff's  account.-— 
He  also  allows  all  the  defendant's  account  enclosed,  except  the 
item  marked  No.  1,  which  he  allows  at  $1  ;  also  No.  2,  which 
he  allows  at  $2;  also  No.  3,  which  he  allows  at  $3  42. 

He  therefore  finds  due  from  the  defendant  to  plaintiff  to  balance 
book  accounts  the  sum  of  thirty-six  dollars  and  eighty  cents. 

O.  P.  Chandler,  Auditor. 

To  which  the  defendant  filed  the  following  exception : 
Windsor  County  Court,  November  Term,  1834. — ^The  defend- 
ant appears  and  excepts  to  the  acceptance  of  the  foregoing  report, 
and  moves  this  honorable  court  that  the  same  be  rejected,  and  that 
the  action  of  the  said  Stone  against  the  said  Winslow  be  dismissed 
from  the  records  of  said  court,  because  he  says  that  this  honorable 
court  has  not  jurisdiction  of  the  sum  for  this. 

That  the  court,  before  which  said  action  was  commenced,  and 
from  which  it  was  brought  to  this  court  by  appeal,  had  not  jurisdic- 
tion of  the  same  as  will  sufficiently  appear  from  the  facts  disclosed 
by  said  report. 

By  his  attorney,  Andrew  Tract. 

TVacy  for  the  defendant. -^The  case  presents  the  following 
questions : 

1.  Had  the  justice,  before  whom  this  action  was  commenced, 
jurisdiction  of  the  same  ? 

2.  If  the  justice  had  no  jurisdiction,  did  the  county  court  take 
any  by  appeal  ? 
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3.  Can  tbe  want  of  jurisdicUon  in  die  justice  be  cjured  by  ^ny 
act  or  neglect  of  the  parties  ? 

The  first  proposition  is  believed  to  be  the  only  one  requiring 
much  examination. 

By  |he  statute  of  1821,  the  jurisdiction  of  justices  of  the  peace 
is  extended  to  "  all  pleas  and  actions  of  a  civil  nature/'  other  than 
certain  actions  particularly  specified,  '^  where  the  debt  or  other 
matter  in  demand  does  not  exceed  the  sum  of  $  100."  By  the 
statute  of  1823,  their  jurisdiction  in  actions  on  book  is  limited  to 
cases  '^  where  the  debit  side  of  the  plaintiff's  book  does  not  exceed 
the  sum  of  $  100 ;  and  the  inquiry  here  is,  did  the  debit  side  of 
the  plaintiff's  book  exceed  the  sum  of  $100? 

The  defendant  maintains  that  it  did. 

From  the  facts  found  by  the  auditor  it  appears  that  the  articles 
charged  in  the  plaintiff's  account  amounted  to  $97  80,  and  were 
delivered  under  an  agreement  (hat  interest  should  be  cast  on  the 
balance  at  the  end  of  every  ninety  days,  and  the  interest  so  cast 
amounted  to  $6  10,  whiol)  added  to  the  original  sum  of  $97  80, 
makes  the  amount  $  108  90. 

If  then  the  interest  makes  a  part  of  the  .d^bit  side  pf  the  plain- 
tififs  account,  within  the  intent  and  meaning  of  the  statute,  it  is 
manifestly  true  that  the  debi;t  side  of  his  account  in  thj?  case  ex- 
ceeded the  sum  of  $100,  and  consequendy  the  justice  had  no  ju- 
risdicdon.  That  it  does,  as  much  as  ^either  item  charged  them,  is 
qiost  clear.  What  did  the  legislature  iptend  by  the  debit  side  of 
the  plaintiff's  book  ?  Most  clearly,  neither  jnpje  nor  less  than  that 
side  of  his  book  in  which  the  debt  or  claim  against  the  defendant 
is  to  be  found. 

What  then  was  the  debt  or  claim  of  the  ^aindff  in  this  case^ 
looking  to  the  debtor  side  of  his  book  alone  ?  Clearly  the  suni 
due  him  on  that  side  of  his  book,  without  reference  to  the  other, 
as  well  the  interest  as  the  principal ;  for  it  cannot  be  pretended 
that  the  interest  was  not  due  him. 

By  the  terms  of  the  agreement,  interest  was  as  much  to  be  paii^ 
hm  as  the  price  of  the  articles  sold.  The  contract  was  an  entire 
one,  and  interest  was  cash  agreeably  to  the  contract,  and  went  into 
and  formed  ja  part  of  the  judgment  rendered  by  the  justice. 

If  the  interest  was  due  on  the  account,  was  it  not  as  much  a  part 
pf  t^e  deltf  due  as  any  pojction  of  the  account.  Most  clearly  it 
was,  and  if  so,  the  amount  exceeded  $  IQO,  and  the  justice  had  no 
jurisdicjion. 

^f  such  be  not  the  construction  given  to  the  act  of  1 823,  then  if 
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follows  that  the  legislature  has  intended  to  give  to  justices,  in  acdoM 
of  this  kind,  an  extent  of  jurisdiction  which  has  been  denied  them 
in  all  others. 

That  the  county  court  took  no  jurisdiction  by  appeal,  if  the  jusr 
tice  had  none,  and  that  jurisdiction  could  not  be  inferred,  or  a  want 
of  it  cured.by  any  act  or  neglect  of  the  parties,  is  believed  to  be 
to  well  settled  to  require  argument. 

Coolidge  for  plaintiff.— The  act  of  November  15,  1821,  in 
addition  to  the  several  acts  defining  the  powers  of  justices,  &c. 
enacts  that  the  justice  may  have,  fee,  "  where  the  debt  or  other 
matter  in  demand,  does  not  exceed  one  hundred  dollars."  The 
debt  demanded  in  the  plaintiff's  writ  not  exceeding  that. sum,  no 
constructionfof  that  act  can  bear  upon  the  point  here  raised. 

But  the  act  of  November  3,  1823,  in  addition,  &c,  enacts^^thaf 
a  justice  of  the  peace  shall  have,  fee,  "all  actions  on  book  ac- 
count wjiere  the  debit  side  of  the  plaintiff's  book  shall  not  exceed 
the  sum  of  one  hundred  dollars ;"  and  the  question  is, 

What  constitutes  the  debit  side  of  an  account,  withm  the  true 
intent  and  meaning  of  the  act  last  cited  ? 

The  plaintiff  contends  that  the  plain  and  obvious  meaning  of 
the  word  debity  or  debt,  requires  that  the  term  be  restricted  to  that 
which  forms  the  basis  of  the  demand — in  other  words,  it  is  the 
principal  sum  and  that  only.  The  object  of  the  general  law  is  not 
to  preclude  a  justice  from  rendering  k  judgment  for  a  sum  exceed* 
ing  one  hundred  dollars ;  for  he  may  so  do  on  confession  of  the 
party.  But  k  is  jdesigixedonly  as  evinced  by  the  whole  of  the  act 
in  question,  to  forbid  the  justice  to  try,  and  adjudicate  upon  a  claim 
wUcb  involves  the  right  to  a  larger  sum ;  and  this  on  the  principle 
that,  although  the  plaintiff  shall  claim  as  balance  a  sum  below  the 
one  hundred  dollars,  yet  that  balance  may  arise  upon  the  amonnt 
of  thousands  of  which  the  same  being  disputed,  the  justice  would 
be  the  trier,  and  consequently  have,  in  this  respect,  an  undejined 
jurisdiction — ^The  amount  of  debit  presented  to  the  justice  for  trial 
and  adjudication  was  $97,60  and  no  more  was  claimed  Bsprincir 
palf  or  debit.  The  plaintiff  does  not  contend  that  jurbdiction  can 
be  conferred  on  any  contract  of  the  parties.  Nor,  upon  the  ground 
assumed  by  the  plaintiff  was  any  thing  necessary  to  sustain  the  ju- 
risdiction. The  attempt  which  appears  to  have  been  made  to  ler 
move  any  doubt  on  this  point  will  not,  is  apprehended,  prejudice 
the  plaintiff,  w1h>  seems,  through  the  whole  proceeding,  to  have 
i)een  grossly  imposed  upon,  and  deceived  by  the  defendfuit,    Noir 
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WwoMB,   iiiii  the  mere  adding  the  sum  of  interest  to  the  account,  and  there- 
J55^by  incr«»iDg  it  nominally,  to  an  amount  exceeding  the  one  hun. 
0^*       dred  dollars,  have  any  legal  effect ;  the  question  still  remains  as  to 
WiMiow.     ^hat  constitutes  the  debit. 

Again — ^Tbe  plaintiff  insists  that  interest  is  no  part  of  the  debt» 
but  is  merely  damages. — 1  H.  Blackstone,903. — 3  Taunton,  157. 
8  Campbell,  258  and  note.— 2  N.  R.  &05,  and  notes  of  Mr.  Day 
the  editor.' — 5  Esp.  Cases,  1 14. 

The  true  principle  on  which  interest  is  allowed  in  judgment,  is 
that  it  is  a  consequence  of  a  tort,  or  breach  of  another  contract, 
and  as  such  creates  a  right  to  compensation  as  consequential  dam* 
age. 

But  the  case  shews  that  interest  was  agreed  to  be  paid  by  rests 
in  the  account  at  the  end  of  each  ninety  days,  and  it  may,  and 
probably  will,  be  argued  that  by  this  agreement  interest  after  itac* 
crued,  became  incorporated  with  and  formed  part  of  the  debt. 
To  this  it  is  replied,  that  the  interest  is  still  but  damages,  the  right 
of  which  depends  entirely  upon  the  performance  or  non-performance 
of  the  principal  contract,  of  which  it  is  simply  a  consequence. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMBR,  J. — If  the  justice  of  the  peace  had  jorisdictibn  when 
he  rendered  the  judgment,  the  county  court  had  appellate  jurisdic* 
tion  of  the  cause,  of  which  the  subsequent  events  could  not  de« 
prive  them.  The  question  then  is,  had  the  justice  jurisdiction  of 
the  cause  ?  If  a  court  presume  to  act  where  4he  subject  mat* 
ier  is  hot  within  its  jurisdiction,  the  court,  and  all  acting  under  its 
authority,  are,  generally,  trespassers.  When  such  are  the  conse- 
quences, the  law,  de6ning  the  jurisdiction,  should  be  simple  aod 
definite  and  obvious  of  determination.  It  must  never  be  neceasa* 
ry  to  enter  into  the  merits  or  try  the  case  to  determine  the  juris- 
diction. By  the  statute  of  1821,  the  justice  may  hear,  try  and 
determine,  &c.,  '^  when  the  debt  or  other  matter  in  demand  does 
not  exQ^ed  one  hundred  dollars."  This,  where  the  declaration  was 
speciabor  on  the  contract,  as  on  a  note,  was  simple  and  certain ; 
ea^  of  determination  by  inspecUan  of  the  declaration  and  con- 
tract. If  a  note  exceed  one  hundred  dollars,  and  is  sued  be- 
fore the  county  court,  the  jurisdiction  of  that  court  cannot  be  taken 
away  by  showing  that  money  had  been  paid  on  the  note  which 
might  to  haioe  been  indorsed,  and  which  if  indoraed,  would  have 
brought  it  within  the  jurisfdiction  of  a  justice  of  the  peace.  For 
had  that  same  note  been  sued  before  a  justice  he  could  not  have 
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taken  jurisdiction  by  inspection  of  the  note,  as  the  law  intended ; 
but  must  have  entered  into  trial  of  the  merits  of  the  payment  in 
order  to  ascertain  his  jurisdiction.  This  was  decided  in  a  recent 
case  in  the  county  of  Addison,  (bank  of  Middlebury  vs.  Tucker.) 
The  justk^e  can  never  be  compelled  to  entor  into  matters  not  ap- 
parent of  the  declaration  and  contract  on  which  it  is  founded,  and 
to  judge  of  that  matter  at  the  peril  of  being  a  trespasser  if  he 
judge  wrong.  / 

The  actk>n  of  hock  account  is  not  founded  on  contract.  No 
contract  is  disclosed  by  th^  declaration  which  the  justkse  can  tn- 
ipecL  It  is  like  general  eounts  in  assumpsit*  This  left  doubt  and 
uncertainty  which  was  intended  to  be  clearly  settled  by  the  statute 
of  1823  in  relation  to  the  action  on  book.  That  act  provkles  that 
in  such  action  the  justice  shall  have  jurisdiction  only  '^  where  the 
debit  side  of  the  plaintiff's  book  shall  not  exceed  one  hundred  dol- 
lars.'' This  is  a  clear,  definite,  certain  rule,  and  by  it  every  case 
may  be  certainly  and  instantly  determined  by  an  irupectum  of  tlie 
standard  given,  as  questions  of  jurisdiction  ever  should  be.  The 
justice  is  not  to  resort  to  matteis  not  apparent  of  the  book,  resting 
inpaisy  and  which  may  be  of  uncertam  determination.  It  is  out 
of  the  rule  of  law  and  improper  for  the  defendant,  to  ofier  to  show 
that  the 'plaintiff  has  not  charged  as  high  a  price  as  was  agreed,  or 
has  not  charged  all  the  articles  sold  or  any  other  matter,  out  of  the 
book,  to  enhance  the  debt  or  alter  the  jurisdiction ;  nor  is  it  mate- 
rial whether  such  allegation  be  true  ox  false,  or  whether  it,  be  con- 
ceded by  the  parties  or  not,  It  is  setting  up  another  and  differ- 
ent rule  from  the  statute.  In  this  case  the  debit  side  of  the  plain- 
tiff's book,  and*  all  on  which  he  insisted  was  $97,80,  before  the 
justice.  Tne  matter  of  interest  was  not  apparent  of  the  declara^ 
tion  or  book,  and  therefore  could  not  be  considered  by  the  justice 
in  settling  jurisdk^tion.  The  circumstance  that  the  parties  after' 
wards  consented  that  a  certain  amount  of  interest  should  be  reck- 
oned in  striking  the  final  balance  cannot  alter  the  jurisdwtk)n  of 
the  court,  unless  thereby  the  balance  was  made  to  exceed  one 
hundred  dollars,  which  was  otherwise  in  this  case.  Had  this  in- 
terest or  any  item  of  like  or  greater  amount  been  charged  before 
action^  and  then  sued  to  the  county  court,  the  jurisdiction  could 
not  have  been  ousted  by  the  defendant  showing  that  such  item 
ought  not  to  have  been  charged.  This  show^  that  the  rule  given 
by  the  statute,  the  debit  side  of  the  plaintiff's  book,  is  the  invaria- 
ble rule,  whether  that  book  be  right  or  wrong. 

Judgment  affirmed. 


WntmoBi 

1885. 

Stone 

va. 
Winsloff. 
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In  an  action  on  book,  a  defenoe  arising  irom  a  tender  and  refoaal;  may  be  ta- 
ken  adyantagc  of  bsfore  aaditors. 

The  partieft  are  not  competent  witneisea  to  auoli  tender^  but  K'  moat  be  proved 
by  other  evidence  ilian  tide  oath  of  the  party. 

An  aocbunt  for  goods  told,  and  charged  after  an  action  ie  commenced,  are  to 
be  adjusted  by  auditors. 

This  was  an  action  of  book  account,  brought  originally  before  a 
justice  of  the  peace,  and  carried  up  to  the  county  court  by  appeal, 
and  now  comes  before  this  court  on  exceptions  taken  by  theplaio' 
tiff  to  the  pidgment  of  the  county  court  upon  the  report  of  auditors'. 
The  report  disclosed,  among  other  things  not  necessary  to  be  Sta- 
ted, that  the  defendant  had  plead  a  tender  to  the  plaintiff  of  $3, 
60,  which  he  charges  on  book,  and  attempted  to  sbstaiii  by  his 
own  oath,  slightiy  corroboratea  by  the  deposition  of  one  H.  M. 
Bates.  The  report  however  states,  that  the  tender  was  allowed 
by  the  auditors  upon  the  oath  of  the  party  alone. 

It  also  appeared  from  the  report,  that  subsequent  to  the  com- 
mencement of  the  suit,  the  defendant  had  sold  and  charged  to  the 
plaintiff  on  book,  three  dollars  for  a  calf,  in  relation  to  whicbi  the 
auditor  found  the  following  (acts : 

That  a  day  or  two  previous  to  the  date  of  said  charge,  the  said 
Gallup  sent  the  followiiVg^  writing — "  My  calf  is  now  fit  to  butcher, 
and  I  am  going  away  to  be  gone  a  week  or  so.  If  you  want 
him,  you  may  come  and  agree  on  the  price,  and  take  him, 
and  pay  me  before  long ;" — that  in  pursuance  of  the  request 
in  Said  writing,  the  said  Pratt  came  up  to  the  said  Gallup's, 
(the  said  Gallup  being  absent  on  a  journey)  and  agreed  up- 
oh  the  price  of  the  calf  with  the  said  Gallup's  hired  man,  at  three 
dolldvs*,  and  took  the  calf  away ; — that  at  the  time  the  calf  was  ta- 
ken, nothing  was  said  about  the  pay ;  but  it  was  left  to  be  arranged' 
with  solid  Gallup ; — that  the  said  Gallup  never  applied  to  Pratt  for 
pay  for  the  calf,  but  that,  on  the  morning  of  the  5th  day  of  May, 
]  834,  (h  being  the  day  of  our  sitting)  the  said  Pratt  sent  one  Sam- 
uel Brown,  as  his  agent,  with  three  dollars  in  money,  (being  the 
amounftof  saidGrallup's  charge  for  the  calf)  who,  on  the  said  morn- 
ing, as  agent  as  aforesaid,  offered  it  to  ^id- Gallup  as  payment  for 
said  calf;  but  that  said  Gallup  refused  to  receive  it,  alleging  **  that 
he  had  other  aceaunts  to  be  settled  with  Pratt ; — ^that  the  said 
Pratt  testified  (which  there  was  no  evidence  to  contradict)  that  be 
never  authorized  nor  expected  said  calf  to  be  charged  on  book,  to 
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be  brought  into  this  Bccounting,  and  that  he  should  not  have  bought,  Wmpgoa, 

had  be  not  considered  it  as  agreed  by  said  Gallup  that  he  would  re*  '    isss. ' 

ceive  the  pay  for  said  calf  when  it  should  he  offered  him,  according  .  ^'^^ 

to  the  terms  of  the  said  Gallup's  writing,  annexed  as  aforesaid.  ati^r. 

Two  questions  arose  in  this  case,  first,  whether  a  party  in  an  ac- 
tion on  book  account  was  a  competent  witness  to  support  a  tender. 

2d,  Whether  an  account  for  goods  sold  and  delivered,  and  char- 
ged on  book  after  the  commencement  of  an  action,  was  to  be  ad- 
justed by  the  auditors. 

The  first  question  was  decided  in  the  ajfirmative  by  the  count/ 
court. 

£•  BtUMnson,  for  plaintiff , — ^We  are  not  disposed  to  question 
the  principle,  that  the  parties  are  made  general  witnesses,  by  stat-* 
ute,  to  all  matters  necessary  to  be  inquired  into  in  adjusting  their 
respective  accounts,  even  though  in  some  instances  it  may  involve 
an  inquiry  into  a  special  agreement.  But  whenever  any  fact  is  put 
in  issue,  which  might  have  been  specially  pleaded  in  bar  of  the  ac- 
tion, (were  there  nothing  else  in  the  case,  requiring  it  to  be  sent 
to  auditors,)  to  such  fact,  it  will  be  found,  that  the  oath  of  the  par-' 
ty  has  never  been  considered  competent  testimony.  That  the  par-' 
ty  cannot  testify  in  court,  if  so  pleaded,  is  decided  in  Reed  vs.  Bar- 
low,  I.  Aik.  Rep.  147.  It  is  also  there  decided,  that  the  defen- 
dant, by  neglecting  to  plead  the  matter  in  bar,  does  not  thereby  pre- 
clude himself  from  urging  the  same  defence  before  the  auditors.-— 
But  that,  by  adopting  the  latter  course,  he  makes  himself  a  compe- 
tent witness  to  a  fact,  to  which  he  would  be  incompetent  by  the 
former,  we  think,  is  nowhere  decided.  In  Connecticut,  the  au- 
thorities very  fully  and  explicitly  recognize  tbe  distinction  above 
taken. 

**  Tender,  release,  accord  and  satisfaction  should  be  pleaded  spe** 
ciaUy."— 1  Sw.  Dig.  p.  788. 

**.  Where  by  special  pleadings,  as  in  the  case  of  tender,  accord, 
or  arbitrament,  any  matter  of  fact  is  put  in  issue,  it  is  not  compe- 
tent for  the  parties  to  testify  to  it." — 1  Sw.  Dig.  p.  7S9. 

In  the  case  of  Bryan  vs.  Jackson,  4  Con.  Rep.  288,  (decided 
in  the  year  1822)  it  will  be  perceived  that  their  courts  have  gone 
tbe  whole  length  of  courts  in  thi^^  state,  and  allow  the  parties, 
**  quoad  the  book  debt^  to  testify  freely  and  fully,  like  al)  other  wit- 
nesses, in  support  or  confutation  of  the  account." 

Yet,  in  the  case  of  Weed  vs.  Bi$hop,\u  7  Con.  Rep»  128,  (de- 
cided in  the  year  .1823)  the  court  decide,  that  the  party  is  not  com- 
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Pratt 

Gallup. 


petent  to  prove  a  new  promise,  to  take  the  case  out  of  the  statute 
of  limitations  ;  and,  in  commenting  upon  the  above  cited  case  of 
Bryan  vs.  Jackson,  the  court  say,  "It  is  understood,  that  some 
general  expressions,  in  the  opinion  of  the  Chief  Justice,  have  been 
pressed  into  an  authority  for  making  the  party  an  unlimited  witness. 
The  opinion  warrants  no  such  conclusion.  On  the  contrary,  it  is 
limited  thus :  *  Where  proper  articles  are  charged  on  book,  the 
parties,  quoad  the  book  debt,  are  admissible,  like  all  other  witne9S- 
es,  to  testify  freely  and  fully,  in  support  or  confutation  of  the  ac- 
count.^ ^^  The  opinion  of  the  court  then  proceeds,  "It  would  be 
doing  violence  to  the  language  employed,  to  say,  that  it  is  hence 
to  be  implied,  that  a  party  may  testify  on  an  issue  formed  on  a  re- 
le,ase,  or  tender  pleaded ;  nor,  within  the  knowledge  of  the  court, 
has  such  a  principle  ever  been  recognized.  Testimony  on  such 
issues,  surely,  is  not  ^  quoad  the  book  debt,'  nor  *  in  svpport  or  con^ 
fuiaiioti  of  the  account.' " 

In  the  case  of  Terrill  vs.  Beecher,  in  9  Con.  Rep.  349,  (deci- 
ded in  the  year  1832,  and  reported  in  the  year  1834,)  the  court, 
in  their  opinion,  say,  "Parties  are  not  unlimited  witnesses.  They 
cannot  testify  on  an  issue  formed  on  a  plea  of  tender,  or  release,  or 
accord  and  satisfaction,  or  a  new  piomise  to  revive  a  debt  barred 
by  the  statute  of  limitations ;"  and  cite  the  case  of  Reed  vs.  Bish- 
op,  7  Con.  Rep.  228. 

Aiken  and  Edgerton  for  defendant. — The  only  question  pre- 
sented in  the  bill  of  exceptions,  is  whether  or  not,  in  a  book  ac- 
count action,  the  party  is  a  competent  witness  to  prove  his  own 
tender.     It  is  insisted  by  the  defendant,  thath  he  is. 

1.  A  party  may  be  witness  to  prove  a  payment. — Stevens  vs. . 
Richards  and  Trusdeli,  2  Aik.  R.  81. — Fay  et  aL  vs.  Green^ 
lb.  386.— May  et  al  vs.  Corlew,  4  Vt.  R.  12. 

2.  A  tender  is  defined  to  be  the  formal  offer  of  a  debt  to  the 
person  to  whom  it  is  due.— 15  Petersdorf,  top  page  15,  note.  5 
Bai.  Abr.  1. 

And  it  is  not  perceived  why  a  party  should  not  be  pennitted  to 
testify  to  the  offer  of  payment  made  under  such  circumstances  as 
to  create  a  tender  as  well  as  to  the  payment  itself. 

3.  Although  a  tender,  at  the  time  it  is  made,  if  enforced,  does 
not  discharge  the  debt,  yet  if  the  money  tendered  be  sufficient,  and 
be  kept  in  readiness,  and  be  brought  into  court  for  the  creditor, 
(which  is  shown  by  the  auditor's  report  to  have  been  done  in  the 
presentation)  tlie  debt  is  thereby  discharged,  it  then  becomes  a 
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payment,  and  as  such,  has  relation  to  the  time  of  the  tender. —    Winmov 
Chip,  on  Cont.  p.  62.     5  Bac.  Abr.  19.     Str.  1027,  Cox  vs.       i^^' 
Robinson.  ^f*" 

w. 

The  party  is  permitted  to  testify  that  he  offered  his  creditor  the  OaUop. 
money,  and  that  the  creditor  received  in  satisfaction,  it  is  with  equal 
reason  competent  for  him  to  bring  the  money  into  court,  and  then 
testify  that  he  had  offered  it  to  the  creditor,  and  that  the  creditor 
refused  to  receive  it,  in  one  case  the  testimony  is,  that  the  money 
was  received,  and  in  the  other,  that  it  was  refused. 

[f  the  party's  interest  in  the  suit  as  a  temptation  to  perjury  fortni 
any  reason  for  excluding  his  testimony  in  either  case,  it  would  seem 
that  this  reason  would  exist  with  much  more  force  in  relation  to  a 
payment  than  to  a  tender,  inasmuch  as  proof  of  a  payment  which 
in  fact  was  never  made,  might  save  to  him  both  debt  and  costs, 
whereas  a  tender  with  the  production  of  the  money  in  court,  could 
save  him  from  the  costs  merely. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — The  first  question  which  arises  in  this  case 
is,  whether  the  fact  of  a  tender,  relied  on  by  the  defendant,  was 
sufficiently  established.  The  auditors  state,  that  it  was  found  from 
testimony  of  defendant  alone,  and  the  question  is,  whether  be  was 
a  competent  witness  to  that  fact,  in  the  trial  before  auditors.  It  is, 
and  has  been  for  a  long  time,  vexata  questio,  as  to  what  facts  the 
parties  may  testify  in  this  action ;  and  it  is  difficult  to  lay  down  any 
general  rules  upon  the  subject.  Most  of  the  questions  arising  are 
referred  to,  and  are  decided  by  auditors.  Parties  are  witnesses  be- 
fore them,  but  they  are  not  witnesses  on  the  trial  of  any  issue  join- 
ed to  the  court  or  jury.  From  the  course  of  decisions  on  this  sub- 
ject, many  questions  which  were  formerly  considered  as  proper  to 
be  tried  by  jury,  must  now  be  tried  by  auditors.  It  has  been  deci- 
ded that  the  plaintiff  is  not  bound  by  his  account  given  on  oyer: 
he  may  produce  a  fictions  account  in  oyer,  to  which,  defendant 
cannot,  with  safety,  plead  payment  or  tender,  and  is  therefore  de- 
prived of  the  benefit  of  such  defence,  unless  he  can  avail  himself  of 
it  on  the  hearing  before  auditors^  It  has  also  been  decided,  that  a 
defendant,  before  the  auditors,  can  avail  himself  of  the  non-joinder 
of  another,  who  should  have  been  made  defendant,  contrary  to  the 
rule  which,  in  other  cases,  requires  this  to  be  plead  in  abatement. 
It  has  also  been  decided,  that  a  party  may  testify  to  a  new  promise» 
the  eflbct  of  which  is,  to  take  an  account  out  of  the^  operation  of 
the  statute  aT  Umitations.    This  decision  wu  bovver  qualified,  by 


tUs'  cases  in  th^  supreme  court 

'^wMOB,  saying,  that  on  the  testimony  or  the  party  ofene',  the  auditors  should 
1^5^'  not  find  the  fact  of  the  new  promise  to  avoid  the  operation  of  the  stat- 
P«tt  ute  oflimitations ;  and  indeed,  it  is  difficult  to  give  any  good  reason  why 
Gallup.  the  party  should  be  precluded  from  testifying  to  this  fact,  when  he  is 
made  a  witness  for  purposes  so  extensive  as  he  has  been,  both  in 
Connecticut  and  in  this  state.  Qualified  as  this  decision  was,  there 
can  be  no  objection  to  it.  As  most  every  question  in  relatbn  to  an 
account,  comes  before  auditors,  and  as  the  parties  there  are  wit* 
nesseSy  and  can  avail  themselves  almost  of  every  defence,  if  they 
are  not  permitted  to  testify  in  relation  to  any  particular  defence,  it 
must  be  because  that  defence  is  made  an  exception  to  the  general 
rulei  The  exception  cannot  well  be  derived  from  any  general 
^Yinciples  which  are  established  on  the  subject.  If  we  could  sepa- 
rate the  defences,  and  say  that  one  defence  could  only  be  plead  to 
the  action,  as  a  reason  why  the  defendant  should  not  account,  and 
that  another  could  only  be  taken  advantage  of  in  the  hearing  be- 
fore auditors,  we  could  then  adopt  as  a  general  rule,  that  any  mat- 
ter which  must  be  thus  put  in  issue  by  a  plea,  must  be  proved  by 
testimony  other  than  the  oath  of  the  party.  In  relation  to  the  par- 
ticular defence  relied  on  in  this  case,  we  are,  however,  inclined  to 
9^y,  that  if  a  party  relies  on  a  tender  of  the  amount  due,  although 
be  may  avail  himself  of  this  in  the  hearing  before  auditors,  yet  be 
iptist  prove  it  by  other  testimony  than  his  own  oath ; — ^that  this 
must  be  considered  as  an  exception  to  the  general  rule,  which  ad- 
Dtiits  the  party  to  testify  to  those  matters  which  are  a  discharge,  as 
»  payment,  or  a  settlement,  &c.  The  decisions  which  have  been 
made  in  relation  to  the  testimony  of  a  party,  have  been  founded  on 
jft  principle  which  will  not  apply  to  the  case  of  a  tender.  In  an 
action  or  claim  on  book,  the  plaintiff  is  permitted  to  testify  to  the 
nle  and  delivery,  and  to  every  material  circumstance  which  con- 
-  IQtitutes  the  ground  of  his  action,  and  this  upon  the  supposed  confi- 
dence existing  between  the  parties.  The  sale  and  delivery  of 
goods,  or  performance  of  services,  are  usually  charged  on  book,  or 
rest  in  account ;  and  reliance  is  had  on  the  book,  and  on  the  oath 
of  the  party  to  substantiate  the  charge.  The  defendant,  by  exam- 
ination of  the  plaintiff,  should  be  of  course  entitled  to  the  same  testi- 
^onj^  as  to  every  thing  which  may  be  supposed  to  have  passed 
between  the  parties  in  the  same  way,  and  arising  from  this  mutual 
conndence  in  discharge  of  the  claim.  Hence  we  may  examine  the 
blainnff  as  to  any  ajjreement  about  the  price,  the  mode  of  payment 
agreed  on,  wl^ether  tie  goods  qr  services  were  delivered  or  per- 
to  or  lor  the  benefit  of  the  defendant,  or  m  payment  or  ex<r 
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ttbguishffient'  of  some  atitecedent  clatm  which  the  defendant  held    W«rt*oB;- 

against  the  phintiff, — in  short,  whether  there  is  any  indebtedness        i885. 

ffbm  the  defendant  to  the  plaintiff.  And  as  he  may  be  subject  to  ^^^ 
aJQ  action  on  the  testimony  of  a  plaintiff,  and  might  not  be  able  to  G«Uop. 
substantiate  his  defence  by  the  same  testimony,  it  would  be  the* 
h'^ght  of  injustice  to  leave  him  at  the  mercy  of  the  plaintiff,  or' 
cbmpe!  him  to  rely  on  the  testimony  of  the  plaintiff  alone.  The 
livt  therefore  has  provided,  that  he  may  also  avail  himself  of  the* 
bene'fit  of  his  own  oath— may  relate  the  facts  as  he  understands 
them,  and  leave  the  triers  to  decide  upon  the  weight  of  testimony, 
aind  so  far  there  is  no  injustice  or  hardship,  as  the  testimony  only 
is  to  what'  may  be  supposed  from  the  nature  of  the  dealings  between 
tfaJB  parties,  add  from  the  confidence  which  is  always  placed  in  each 
other  in  relation  to  matters  of  account,  to  rest  between  them,  and 
to  have  taketi  place  between  them  alone,  when  no  witnesses  were 
called.  It  is  to  be  observed,  however,  that  no  decision  has  as  yec^ 
permitted  the  party  to  testify  to  any  thing  but  what  might  either 
be  gived  in  evidence  on  the  general  issue,  in  an  action  of  assump* 
sit,  or  but  what  would  on  some  proper  plea,  be  a  full  and  completer 
defence  in  that  action.  A  tender  however  is  not  of  this  desctfp* 
tion.  It  is  only  a  temporary  bar  to  the  plaintiff's  claim.  It  is  art 
adversary  proceeding,  commonly  made  where  a  controvei^  is  ex'^ 
pected.  Witnesses  are  usually  called,  and  moreover,  the  tended 
must  be  kept  good,  and  the  money  brought  into  court ;  and  altho*^ 
it  may  be  taken  advantage  of  before  auditors,  for  the  reasons  al- 
ready suggested,  yet  I  apprehend  the  money  must  be  brought  into 
court,  and  deposited  for  the  use  of  the  plaintiff; — that  it  is  not  suf^ 
ficient  to  produce  it  to  the  auditors,  who  are  only  the  triers  of  the 
controversy  between  the  parties.  As  a  tender  is  an  adversary  pro* 
ceeding  preparatory  to  a  legal  controversy,  where  witnesses  may 
be,  and  usually  are  called,  it  is  not  a  proceeding  where  the  parties 
may  be  supposed  to  rely  on  the  testimony  of  each  other,  and  where 
there  is  no  confidence  placed.  The  reasons  which  have  induced 
the  courts  to  decide  that  a  party  may  testify  to  a  payment  or  settle- 
ment, or  that  which  goes  in  discharge  of  the  plaintiff's  claim,  do 
not  require  us  to  decide  that  the  parties  should  be  witnesses  about 
tbe  same.  On  this  part  of  the  case,  therefore,  we  are  of  opinio^ 
that  the  party  was  improperly  permitted  to  testify  in  relation  to  the 
tender. 

On  the  subject  of  the  charge  for  the  calf,  it  may  be  remarked, 
there  is  nothing  fit)m  the  facts  found  by  the  auditors,  by  which  we 
ean  say  that  it  was  not  a  proper  charge  on  book.     It  seems  the  calf 
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WiMMOK,    fvas  purchased  io  February,  probably  without  any  idea  of  its  efibct 
183&.  *    OP  the  suit  then  pending.     Whether  there  was  any  design  on  the 
Pr«u       p^j^i  q[  Gallup,  that  it  should  have  any  effect  on  this  suit,  we  can 
Gallup,      only  conjecture;  but  as  it  was  sold  three  months  before  the  meet-, 
ing  of  the  auditors,  and  was  a  proper  subject  of  a  charge  on  book, 
for  which  no  other  security  was  taken,  and  must  or  might  be  recov- 
ered in  an  action  on  book,  we  can  find  no  legal  reason  why  it  should 
not  be  allowed  to  the  defendant.     It  having  become  a  part  of  the 
account  but  ween  the  parties,  the  defendant  was  not  obliged  to  re- 
ceive the  pay  therefor  and  subject  himself  to  the  consequences  of 
its  determining  this  suit  against  him.     If  this  operates  injuriously  to 
the  plaintiff,  it  arises  from  the  statute,  which  provides,  that  in  ac- 
tions of  account,  the  auditors  must  take  the  account  to  the  time  of 
auditing. 

This  is  not  the  first  case  which  has  been  before  us,  where  the 
balance  of  the  account  has  been  changed  by  the  dealings  between 
the  parties,  had  subsequent  to  the  bringing  the  action,  so  as  to  turn 
the  case  differently  from  what  it  would  have  been  decided  at  the 
commencement.  In  this  case,  however,  if  the  tender  was  actual- 
ly made,  as  testified  by  the  defendant,  and  which  the  auditors,  firom 
bis  testimony  found,  and  there  is  some  reason  to  suppose  that  it 
might  have  been  so,  from  the  deposition  of  Henry  M  Bates,  there 
was  nothing  due  to  the  plaintiff  at  the  commencement  of  thb  suit, 
and  as  he  has  availed  himself  of  the  advantage  which  the  law  gives 
him  to  exclude  tiiat  evidence,  which  was  improperly  received  by 
the  auditors,  but  which  however  was  satisfactory  to  them  of  the  fact 
testified,  he  must  of  course  rest  satisfied  under  the  disadvantage 
which  he  is  laid  under  in  consequence  of  another  principle  of  law, 
which  operates  to  the  advantage  of  the  defendant. 

The  result  is,  that  on  the  alternative  presented  by  the  auditors, 
that  if  the  court  should  be  of  opinion  that  three  dollars  for  the  calf 
should  be  allowed,  and  the  tender  was  not  legally  sustained,  there 
is  due  firom  plaintiff  to  defendant  the  sum  of  fifty  cents,  the  defen- 
dant  will  be  entitled  to  judgment  for  that  sum. 

The  judgment  of  the  county  court,  which  was  only  for  the  de- 
fendant to  recover  his  cost,  must  therefore  be  reversed,  and  judg- 
ment entered  for  defendant  to  recover  fifty  cents  and  his  cost. 
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**And  the  Baid  note  was  afterwards  by  the  said  A.  B.  on  the  day  and  year  last 
aforesaid,  at  W.  aforesaid,  endorsed  and  dclivcrod  to  the  plaintiff,**  is  a  suffi. 
cient  allegation  of  the  assignment  or  endorsement  of  a  note. 

This  was  bd  action  on  an  endorsed  note  made  payable  by  the 
defendant  to  one  R.  Daman,  or  order,  and  by  said  Daman  endors- 
ed. That  part  of  the  declaration  which  set  forth  the  endorsement 
was  as  follows  :  '^And  the  said  note  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  endorsed  and  delivered  by  the  said 
Daman  to  one  Erastus  Burgiss  and  Jehial  Griswold,  and  by  the 
said  Burgiss  and  Griswold  endorsed  and  delivered  to  the  plain- 
tiff, to  wit,  on  the  day  and  year  last  aforesaid  at  Woodstock,  afore- 
said, and  of  this  the  defendant  had  notice,  to  wit,  at  said  Wood- 
stock; and  the  said  note  being  so  endorsed  as  aforesaid,  the  defen- 
dant became  liable  to  pay  said  sum  in  said  note  speci6ed,  to  the 
plaintiff,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  on 
the  endorsement  thereof,  promised  the  plaintiff  to  pay  him  said 
sum  in  said  note  specified  and  the  interest."  To  this  declaration 
there  was  a  general  demurrer. 

At  the  county  court  judgment  was  rendered,  that  the  declaration 
was  sufficient,  to  which  there  was  exception,  and  the  cause  passed 
to  this  court. 

Marsh  and  Williams^  for  the  defendant. — "A  plaintiff  who 
sues  upon  a  bill  or  note  must  show  in  his  declaration  his  right  to 
sue  thereon  in  the  same  manner  as  every  other  plaintiff  must  shew 
a  sufficient  title,  to  enable  him  to  maintain  the  action  which  be 
brings." 

Thus  in  an  action  by  the  endorsee,  a  bearer  of  a  bill,  it  is  neces- 
sary to  shew  that  it  authorized  a  transfer,  and  he  must  state  that 
the  transfer  was  made. — Bailey  on  bills,  180. — Chitty  on  B.  Phil. 
Ed.  J821,  p.  460.— Chitty  do.  N.  Y.  ed.  by  Huntington  1830,  p. 
350. 

"Whatever  forms  a  constituent  part  of  the  plaintiff's  title  must 
be  set  out  correctly."— Chit.  Phil.  Ed.  460.— N.  Y.  Ed.  by  H. 
350. 

The  forms  in  books  of  precedents,  as  established  by  usage  in 
courts  of  justice  are  a  part  of  the  law  of  pleading  and  considered  as 
binding  as  any  part  of  the  law.  Such  forms,  as  well  as  the  law  in 
general,  have  been  simplified  and  improved,  and  nothing  now  is 
retained  but  what  is  essential  to  be  stated  and  averred. — ^2  Sauod. 
t'lead.  740.-1  Ditto,  270,  tt  Seq. 
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Averments  of  bl  delivery,  hisoum  hand  writing,  iher do  ni6«cri- 
htdy  for  value  received^  are  not  necessary  in  a  declaration,  and  sev- 
eral others  which  could  be  mentioned — and  so  are  the  declaratioiis 
as  set  forth  in  the  precedents  and  the  notes  to  said  forms. — Chit* 
on  Bills,  Ph.  Ed.  461-462— Do.  N.  Y.  Ed.  by  H.  357,  forms 
402^ — ^notes. — 10  Johns.  418,  Saxlon  vs.  Johnson. 

And  it  is  there  said  that  the  words  ^r  value  received,  are  words 
of  description  and  an  averment. 

But  all  other  averments  not  so  noted  are  considered  as  essential 
and  pecessaay  in  a  declaration,  to  give  a  good  and  sufficient  cause 
of  action. 

When  a  note  is  endorsed  blank  a  power  is  given  to  the  assignee 
to  fill  it  up,  and  before  the  transfer  is  complete  it  must  be  filled  up 
with  the  words  "  pay  the  contente,"  &c. — ^Buller  N.  P.  275. 

A  bare  endorsement  without  other  words  purporting  an  assign- 
ment does  not  work  an  alteration  in  the  property. — LAicas  vs. 
Haynet,  Salk.  130. 

Before  the  endorsee  can  maintain  an  action  against  the  maker  of 
a  note,  if  the  note  is  ^dorsed  in  blank,  the  endorsement  must  be 
filled  up  (which  the  endorsee  has  a  right  to  do  even  on  trial) .  with 
the  words,  ^'  pay  the  contents,"  be,  I  order  or  appoint  the  con- 
tents, &c.,  because  it  is  the  order  and  appointment  contained  ia 
such  endorsement,  which  transfers  the  right  and  interest  in  such  note 
to  the  endorsee  and  without  an  order  and  appointment,  the  terms 
of  the  note  are  not  complied  with — for  the  note  itself  expresses  to 
order,  and  that  order  niust  be  expressed  in  the  endorsement,  or  the 
order  in  the  note  must  be  complied  with,  and  no  interest  passes 
without  it.  Therefore,  every  endorsement  must  contain  an  order 
and  appointment  as  essential  to  the  transfer  of  the  property  and 
right  of  action  in  the  endorsee. 

If  such  order  and  appointment  are  material  in  a  negotiable  note 
such  material  facts  roust  be  averred  in  the  declaration,  as  constitu- 
ting a  part  of  the  plaintifif's  title  and  claim  to  sue. 

**  The  endorsee  of  a  bill  or  note  must  show  that  it  authorized  • 
trsjQsfer,  and  that  a  transfer  was  made.  He  must  state  his  right 
according  to  its  legal  effect." — Swift's  Ev.  329. 

It  i&  incumbent  on  the  plaintiff  in  every  declaration,  founded  on 

a  breach  of  contract  for  the  npn-periormaoce  of  which  jthe  action 

Js  brought,  and  con^equeqtly  it  is  necessary  to  state  in  the  declara^ 

tioa:on  a  bill  (or  note)  how  the  defendant  became  a  party  to  it.-^ 

:CUty;N.  Y..Ed.  1830,  p,.357. 
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So  the  plaintiff  who  sues  upon  a  bill  (or  Aote)  must  show  in  his 
declaration  his  right  to  sue  thereon. — ^Page  359. 

"  To  a  bill  payable  to  order,  the  bolder  can  have  no  title,  unless 
the  payee  has  actually  expressed  his  order  by  his  endorsement. 
The  engagement  of  the  acceptor  is  not  to  pay  every  one  who  shall 
happen  to  be  the  bearer,  but  those  only  who  shall  be  entitled  by 
order  of  the  payee." — Swift's  Ev.  332. 

In  all  bills  or  notes  payable  to  order  the  custom  roust  direct  how 
they  shall  be  assigned ;  and  in  respect  to  bills  payable  to  order,  the 
custom  has  directed  that  the  assignment  should  be  made  by  a  wri- 
ting on  the  bill,  called  an  endorsement  ap|X)inting  the  contents  to 
be  paid  to  some  third  person. — 1  H.  Bl.  605,  Chitworth  vs.  Leach* 
— Chitty  on  B.  Phil.  Ed.  170,  n.  «.— Do  N.  Y.  Ed.  1830,  131. 
Note  (L.) 

'*If  the  note  or  bill  was  payable  to  ord^r  and  the  action  by 
the  endorsee,  such  endorsement  must  be  stated  so  as  to  show  hb 
titles  An  endorsement  by  the  payee  must,  at  all  eventSy  be  stated^ 
because  without  that,  it  cannot  appear  that  he  made  an  order,  on 
the  existence  of  which  depends  the  title  of  the  endorsee." — Eyd 
on  Bills,  124,  Dublin  Edition,  1791. 

^'And  in  the  transfer  of  bills  and  notes  payable  to  order,  it  is 
necessary,  in  addition  to  delivery,  that  there  should  be  something 
by  which  the  payee  may  appear  to  express  his  order." — 1  Saund. 
Plead.  263. 

"  In  an  action  by  the  assignee  of  a  note,  be  must  set  ferth  in  bis 
declaration  such  facts  as  to  constitute  an  assignment  in  law  so  as  to 
give  hfm  a  right  of  action  in  his  own  name." — 16  Mass.  314,  Rus-* 
sell  vs.  Swan, — Story's  Chitty,  101. 

The  declaration  in  the  above  case  has  the  following  words  of 
transfer,  viz .'  ''And  afterwards  at  said  Boston  on  the  23d  day  of 
April,  1810,  the  said  Jeffrey^  in  full  life^  for  a  valuable  considera-^ 
tion,  assigned,  transferred,  and  set  over  to  the  said  Joseph,  the 
plaintiff's  testator,  then  in  full  life,  all  his,  said  Jeffrey's,  right,  title 
and  interest  of,  in  and  unto  the  note  aforesaid  and  the  content! 
thereof,  of  which  the  said  Swan  had  notice."  he* 

To  this  there  was  a  general  demurrer : — and  the  court  say  as  to 
this  count  in  the  declaration^  '^  It  is  very  clear  that  the  first  count 
in  the  declaration  cannot  be  supported.  It  sets  forth  an  assignment 
of  a  cbose  in  action,  without  averring  such  facts  as  alone  constitute 
an  assignment,  so  as  to  give  a  right  of  action  in  the  assignee. 

The  order  and  appointment,  not  being  set  forth  in  the  foregoing 
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declaration  according  to  the  legal  form  and  effect  of  the  endorse- 
ment, was  such  a  substantial  defect  as  made  it  fatal,  notwithstanding 
this  declaration  averred  a  valuable  consideration,  assignment,  trans- 
fer and  set  over;  but  the  averment  of  the  order  and  ap|)ointment 
being  omitted,  the  declaration  was  decided  insufficient. 

The  case  at  bar,  as  now  amended,  contains  no  averment  of  a 
transfer,  legally  and  technically  so  called.  The  words  endovMed 
and  delivered  are  every  fact  set  forth,  and  we  have  seen  that  the 
averment  of  a  delivery  is  unnecessary.  Then  it  stands  wholly  on  the 
word  endorsed^  which  of  itself  imports  no  sufficient  legal  set  of  facts 
whereby  an  order  and  appointment  can  be  legally  raised.  An  or- 
der and  appointment  must  appear  upon  the  declaration  itself  to 
raise  a  promise  from  the  assignor  or  to  the  assignee.  It  must  ap- 
pear for  what  purpose  it  was  endorsed  and  by  whom,  whether  by 
himself  or  by  procuration.  It  may  be  endorsed  to  an  agent  for  the 
purpose  of  receiving  the  avails  for  the  use  and  benefit  of  the  en- 
dorser, or  it  may  be  endorsed  to  be  carried  to  the  credit  of  the  en- 
dorser, or  the  endorsement  may  be  made  to  himself.  It  is  impos- 
sible, therefore,  that  the  simple  word  endorsed  implies  an  order  and 
appointment  sufficient  in  a  declaration  to  enable  an  endorsee  to 
maintain  an  action  in  his  own  name. 

It  must  appear,  from  the  declaration,  to  whom  the  note  was 
transferred,  with  proper  words,  set  forth  with  legal  certainty  to  show 
the  interest  transferred,  for  such  transfer  is  a  constituent  part  of  the 
declaration  to  enable  the  endorsee  to  maintain  his  suit. 

Every  averment,  material  and  necessary  must  be  set  forth  in  a 
declaration,  or  the  plaintiff  cannot  recover.  The  endorser  stands 
in  the  place  of  a  new  drawer,  (or  maker  of  a  note)  and  the  aver- 
ment of  an  order  and  appointment  in  the  transfer  of  a  note  paya- 
ble to  order  is  essential  to  show  the  endorser's  liability,  and  to  con- 
nect the  endorser  as  a  parly  to  the  bill.  Without  such  order  and 
appointment  there  can  be  nothing  to  make  him  privy  to  the  note 
or  bill,  and  if  a  distinct  cause  of  action  does  not  appear  upon  the 
declaration  it  will  be  bad  on  general  demurrer. —  I  Wilson  Rep. 
88.— Story  on  Plead.  34,  N.  6. 

It  is  now  the  practice  in  declaring  on  an  endorsed  note  or  bill, 
when  there  are  several  endorsers  to  set  them  forth  in  a  concise 
manner,  but  at  the  close  of  this  sliort  statement,  the  plaintiff  must 
set  forth  an  order  and  appointment  from  his  own  inanediate  endor- 
ser, as  is  found  in  the  forms  in  all  the  approved  authorities. — Chitty 
on  Bills,  Phil.  Ed.  63Q.  N.  Y.  Ed.  1830,  493— 3r)9-60.— 
1  Saund.  PI.  269. 
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And  for  the  want  of  a  proper  averment  of  the  transfer  in  this 
ileclaration,  it  is  therefore  bad. 

T.  Hutchinson,  for  the  plaintiff. — In  support  of  this  mode  of 
declaring,  we  cite  3  Chitty's  Plead.  13,  where  he  gives  the  form 
in  these  words  :  "And  the  said  S.  H.  (the  payee)  then  and  there 
endorsed  and  delivered  the  said  promissory  note  to  one  J.  K.  who 
tiien  and  there  endorsed  and  delivered  the  said  promissory  note  to 
the  said  plaintiff,"  and  be  says  in  a  note,  **  this  concise  mode  of 
stating  the  endorsement,  will  in  all  cases  suffice."  We  also  cite 
Oliver's  Precedents,  page  138-9,  where  he  gives  exactly  the  same 
form. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — Bills  of  txchangt  were  negotiable  by  the  law 
merchant,  and  m  a  particular  manner,  by  an  order  or  appointment 
of  the  contents  to  be  paid,  &c.  In  relation  to  bills  resting  both  in 
England  and  here  upon  the  law  merchant  as  a  part  of  the  common 
law,  perhaps  it  would  be  necessary  to  declare  in  the  manner  insist- 
ed on  by  the  defendant's  counsel,  and  as  the  authorities  by  him 
cited  seem  to  imply  ;  for  in  that  case,  the  plaintifTs  right  of  recov- 
ery arises  from  the  contract.  Notes  of  hand  rest  on  a  different 
law.  The  right  of  action  is  given  by  statute,  and  does  not  simply 
arise  from  the  contract ;  and  if  the  declaration  contains  sufficient 
allegations  to  show  the  plaintiff  is  entitled  by  the  statute  to  recover, 
it  is  sufficient.  The  statute  3d  and  4th  Anne,  after  providing  that 
the  payee  of  a  note  may  maintain  an  action  on  the  note  in  his  own 
name,  as  he  might  do  on  an  inland  bill  of  exchange,  provides  that 
any  ptrson  to  wham  such  note  is  tjulorsed  or  assigm  cf,  or  tht  mon- 
ey therein  mtniioned  ordered  to  be  paid  by  endorsement  thereon, 
may  maintain  his  action  in  hke  manner  as  in  case  of  inlanci  bills  of 
exchange.  For  some  iftie  after  the  passage  of  this  act,  it  was  con- 
sidered by  the  profession  that  notes  were  put  on  the  ground  of  bills 
of  exchange,  and  the  mode  of  declaring  either  by  the  payee  or  th« 
endorsee  was  to  state  the  execution  of  the  note,  &c.  the  liability 
by  the  custom  of  merchants,  and  then  raise  an  assumpsit;  and  so 
are  many  of  the  ancient  forms. 

On  a  more  full  examination  and  liber.il  view  of  the  statute,  and 
in  pursuance  of  the  growing  liberality  and  conciseness  of  modern 
pleading,  the  forms  of  declaring  on  notes  oj  hand  have  essentially 
changed,     it  is  now  consi'^ered  that  the  action  may  be  on  the  notf, 

and  assumpsit  may  be  sustained  on  the   promise  contained  in  the 
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WiUMOft,    note,  without  stating  a  liability,  and  then  raising  an  assumpsit  there- 
18S5.  *  ^on. — Binney  and  Broadhead  vs.  Plundty^  5  Vt,  Rep.  500. 
B<^x>kfl  f  he  statute  provides  that  an  action  may  be  sustained  by  any  one 

EdfoBu  to  whom  it  is  endorsed  or  assigned,  or  the  contracts  ordered  to  be 
paid.  Here  are  three  distinct  provisions.  Formerly  on  the  same 
yiew  that  notes  were  put  simply  on  the  ground  of  bills,  the  decla- 
fatton  was  on  the  last  clause,  and  formally  set  forth  that  the  con- 
tents  were  appointed  or  ordered  to  be  paid  by  endorsement  there- 
on, be,  then  stated  that  thereby  and  by  the  custom,  &c.  the  de- 
fendant had  become  liable,  and  then  raised  an  assumpsit.  Gradu- 
ally this  was  relaxed,  and  now  it  is  the  practice  to  sustain  the  ac- 
tion on  the  other  clause  of  the  statute,  to  wit,  the  person  to  whom 
fhe  same  is  endorsed^  or  if  the  note  be  to  bearer  to  whom  it  is  as* 
signed,  which  may  be  by  delivery.  As  endorsee  of  a  note^  it  is  ne- 
cessary to  allege,  in  order  to  entitle  the  plaintiff  to  recover,  not  so 
much  what  would  give  him  the  action  by  the  contract  but  by  the 
statute.  For  this  purpose,  it  is  but  necessary  to  show  the  defend- 
ant executed  such  a  note  as  is  within  the  statute,  and  that  the 
plaintiff  is  the  endorsee  thereof.  '  The  form  given  by  Mr.  Chitty 
(Plea.  vol.  3,  p.  13)  for  an  endorsee  of  a  note  is  this:  ''And  the 
said  6.  H.  then  and  there  endorsed  and  delivered  said  note  to  one 
J.  R.,  who  then  and  there  endorsed  and  delivered  the  said  note  to 
the  plaintiff."  And  in  his  note  he  says,  ''  this  concise  mode  of  sta- 
ling the  endorsements  will  in  all  cases  suffice." 

By  our  statute,  which  makes  no  provision  like  the  statute  of 
Anne  for  the  payee  to  have  an  action  on  the  note,  provision  is  made 
that  the  endorsee  may  maintain  the  action.  All  that  can  be  qeces- 
^ry  under  our  statute  on  this  point  is,  to  show  the  plaintiff  to  be 
endorsee,  as  under  the  statute  of  Anne.  That  the  payee  did 
endorse  and  deliver  the  note  to  the  plaintiff,  is  all  that  can  be 
necessary  ;  as  the  word  endorse  is  a  technmal  word,  having  in  law 
a  distinct  meaning,  without  the  declaration  explaining  the  mode  or 
manner  in  which  it  was  dope. 

Judgment  afQrmed, 
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WINDHAM   COUNTY. 

Febbuabt  Trrm,  1835. 

■ 

Prbsknt,  Hon.  CHARLES  K.  WILUAMS,  Chief  JuHiee, 

"      SAMUEL  S.  PHELPS,  )  m    .  ,     ,  ,    ,. 
*'  "      JACOB  COLLAMER,     \  ^•««<«»'  Jutttc^- 


•  *XW»^»#<#«^  ^  #i#»<MI«*»  ■ 


White  ©t.  Yaw  and  Gillet.  Wwdham 

{In  Chancery.)  18S6.  * 

All  tke  equity  which  entitlM  a  person  to  relief^  should  be  stated  in  his  biDk 

Where  a  party  wholly  fails  to  parform  a  contract,  by  the  time  stipnlated,  and 
gives  no  reasonable  excuse  therefor,  he  cannot  require  a  specific  perforinanoo 
of  the  other  party,  by  an  ofier  to  fulfil  on  his  part,  after  the  time. 

A  Statement  of  the  case  will  be  found  incorporated  into  the  opin- 
ion of  the  courts  and  the  argument  of  counsel. 

J.  Phelps  for  defendant. — The  bill  states  that  the  plaintiff  made 
a  contract  with  one  John  Noyes,  to  purchase  of  him  a  tract  of 
land; — that  he  was  to  pay  $210  for  the  same;— that  he  paid 
Noyes  in  hand  $34 ; — ^that  the  plaintiff  applied  to  Yaw  to  borrow 
$176)  part  of  the  $210; — ^that  Yaw  executed  his  note  to  Noyes 
for  the  same,  and  the  plaintiff  thereupon  gave  two  notes  to  Yaw  of 
$88  eachy  each  dated  the  29th  September,  1827— -one  of  which 
was  payable  in  one  year,  and  the  other  in  two  years  from  the  date, 
with  interest ; — that  for  the  purpose  of  securing  the  pay  of  said 
notes  to  Yaw,  Noyes,  by  the  agreement  of  the  parties,  executed 
the  deed  to  Yaw ;  and  Yaw  thereupon  gave  hb  penal  bond  to 
White,  conditioned  that  said  bond  should  be  void,  if,  upon  the 
payment  of  said  notes  by  White,  Yaw  should  procure  a  good  and 
sufficient  deed  of  the  land  to  White ; — that  White  thereupon  went 
into  possession,  and  hoped  Yaw  would  have  accepted  the  money 
and  executed  a  deed.  The  bill  charges  that  Yaw  refuses  to  re* 
ceive  the  amount,  and  to  execute  a  deed.     And  because  the  ora- 
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Windham, 

February. 
1835 


White 

vt. 

Yan-  et  al 


tor  (lid  not  pay,  Yaw  commenced  an  action  of  ejectment  on  or  about 
the  1  St  of  June,  1 830 ; — ^that  orator  could  make  no  defence  at  law  ;— 
that  Yaw  recovered  judgment,  and  entered  upon  said  land  under  a 
writ  of  seisin; — that  he  put  Gillet  into  possession,  with  notice  of 
orator's  equitable  right ; — that  Yaw  refuses  to  come  to  account ; — 
that  he  still  holds  the  notes — Prays  that  an  account  may  be  taken, 
and  that  upon  payment  of  principal,  &c.  (^fVhite,  the  orator,  is 
ready  and  offers  to  makfy  and  to  that  end  will  bring  the  money 
into  court,  when  your  honors  shall  order  and  direct,)  that  Yaw 
may  give  up  said  notes  to  be  cancelled,  surrender  the  possession, 
and  make  a  deed  to  orator.  To  this  complaint  the  defendant  pleads 
a  general  demurrer. 

The  plaintiff  appears  to  treat  this  case  as  if  it  were  a  question  of 
"  real  estate  granted  upon  condition,  by  deed  of  mortgage  or  bar- 
gain and  sale  with  defeasance."  h  is  neither.  The  plaintiff  never 
owned  the  land, — never  had  a  deed  of  it, — never  had  a  legal  or 
equitable  interest  in  it.  His  interest  was  personal  and  uncondition- 
al merely.  All  he  shows  is  a  penal  bond  for  a  deed  3  and  as  a  con- 
dition precedent  to  which  it  became  his  duty  to  pay  the  money  be- 
fore he  can  ask  for  a  deed,  or  forfeiture  of  the  bond.  This  is  all 
the  contract  or  privity  between  these  j^arties  that  he  shows.  This 
court  cannot  alter,  or  make  contracts  for  parties.  It  cannot  change 
a  mere  contract  for  a  deed  into  a  deed  of  mortgage,  or  of  bargain 
and  sale  with  defeasance.  This  contract,  in  its  lethal  and  equitable 
effects,  must  stand  as  the  parties  left  it.  Then  how  did  they  leave 
it  ?  What  were  the  respective  rights  and  duties  of  the  parties?  And 
what  their  remedies  ?  Clearly  then,  on  the  29lh  of  September, 
1829,  or  within  a  reasonable  time  thereafter,  it  became  the  duty 
of  White  to  pay,  or  offer  to  pay  to  Yaw,  the  amount  of  the  notes, 
and  request  a  deed,  it  would  then  have  been  Yaw's  duty  to  ac- 
cept the  money,  and  offer  a  deed.  If  he  refused.  White  might 
then  bring  his  bill,  not  to  redeem  an  estate  which  he  had  granted 
with  a  defeasance,  for  he  had  no  such  estate ;  but  for  a  specific  per- 
formance  of  a  contract.  This  bill  then  being  brought  professedly 
to  redeem  a  supposed  estate  in  nature  of  a  mortgage,  does  not  ap- 
ply to  the  case.  But  even  if  it  did — if  the  bill  were  in  fact  brought 
to  compel  a  specific  performance  of  the  contract  set  forth  in  the 
bill,  the  case  which  he  shows,  does  not  entitle  him  to  a  decree. 
Here  the  payment  of  the  notes  by  the  plaintiff  was  made  a  condi- 
tion precedent  to  the  conveyance  by  the  defendant. — Morton  vs. 
Lamb,  7  T.  R.  125. 

In  equity  as  well  as  law,  the  plaintiff  is  bound  to  allege  and  show 
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that  he  has  paid  or  offered  to  pay  the  notes  in  question,  and  re-    ^'^.f  * 

quested  a  deed,  before  he  is  entitled  to  a  conveyance,  or  to  a  deed is^ 

for  one ;  and  this  rule  applies  as  well  to  a  case  of  mortgage,  as  to  ^^^ 
that  of  a  specific  performance.  An  allegation  "that  he  is  ready  Yaw«<ar 
and  ofiers  to  make  payment,  and  to  that  end  will  bring  the  money 
into  court  when  the  court  shall  order  and  direct,"  is  in  effect  just 
saying  that  he  will  abide  such  decree  as  the  court  shall  finally 
make,  if  in  his  power.  But  that  is  far  from  saying  that  he  had  paid 
or  offered  to  pay  the  notes  when  due,  or  before  he  brought  his 
bill.  The  bill  then  should  be  dismissed,  if  for  this  cause  only. — 
But  if  the  party  had  in  fact  performed  hb  condition,  and  had  so  al- 
leged it,  he  has  not  shown  himself  otherwise  entitled  to  a  decree. 
Because  equity  will  not  decree  a  specific  performance  of  a  contract 
where  there  has  been  an  unreasonable  delay  or  neglect  on  the  part 
of  the  applicant. — 2  Sw.  Dig.  27.  1  John.  Chan.  Cas.  370.  4 
John.  Chan.  Cas.  559. 

But  here  there  has  been  not  only  unreasonable  neglect  and  de- 
lay on  the  part  of  the  plaintiff,  but  that  delay  and  neglect  has  ope- 
rated greatly  to  the  damage,  cost  and  injury  of  the  defendant ;  and 
he  now  absurdly  places  his  prayer  for  relief  on  the  ground  only 
that  he  has  thus  unreasonably  delayed  the  defendant,  and  unjustly 
harrassad  him.  He  shows  by  his  bill,  that  when  the  notes  fell  due, 
he  was  in  possession  of  the  land  by  permission  of  the  defendant ; — 
that  he  neglected  to  pay  or  offer  to  pay ; — that  he  still  held  over 
from  September  till  the  June  following,  when  still  refusing  to  pay, 
the  defendant  was  compelled  to  commence  an  ejectment  against 
him  to  recover  the  possession  of  the  premises.  How  long  he  har- 
rassed  the  plaintiff  in  ejectment,  before  he  could  obtain  a  judgment 
against  him,  he  is  careful  not  to  state.  To  that  end,  no  doubt,  he 
availed  himself  of  all  the  means  the  law  would  give  him  for  delay, 
which  would  be  until  April  Term,  1831. — Not  one  word  said  about 
payingoroffering^to  pay  all  this  time:  and  then  goes  out  of  posses- 
sion on  a  writ  of  seisin,  at  the  defendant's  expense.  With  all  this 
cost  to  the  defendant,  together  with  the  great  and  valuable  improve- 
ments the  defendant  has  caused  to  be  made  on  the  land  which  he 
thus  occupied  for  more  than  three  years:  and  more  than  five  years 
after  the  last  note  fell  due,  the  plaintiff  now  brings  his  bill  for  a 
specific  performance ;  or  in  other  words,  to  obtain  a  deed  and  pos- 
session of  the  land,  without  even  pretending  that  he  has  ever  paid, 
or  offered  to  pay  ofie  cent  upon  his  notes  to  this  day«  This  is  cer- 
tainly most  unreasonable  delay,  as  well  as  unjust  and  inequitable 
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^J^JJUI^"''  treatment  of  the  defendant,  by  the  applicant,  after  which  be  cannot 
1835.  '     be  relieved. 

But  it  is  said  that  the  defendant  still  holds  the  notes  against  the 
plaintiff,  and  may  collect  them.  In  answer  to  thb,  it  may  be  seen 
that  it  is  not  alleged  that  the  plaintiff  has  requested  the  defendant 
to  deliver  and  cancel  the  notes.  And  besides,  the  taking  possession 
of  the  land  by  the  defendant,  under  his  writ  of  seisin,  is  by  opera- 
lion  of  law  an  extinguishment  of  the  notes. — 2  Swift,  198. 

Again,  an  agreement  may  be  resisted  on  the  ground  of  a  parol 
waiver,  or  waiver  by  act  of  the  parties. — 2  Swift,  27.  17  Vesey, 
366. 

The  bringing  of  the  ejectment  by  the  defendant — the  refusal  to 
pay  the  notes  by  the  plaintiff,  but  suffering  judgment  and  surren- 
dering possession  of  the  land  to  the  defendant,  two  years  after  the 
notes  became  due,  and  an  acquiescence  therein  till  that  time,  is  in 
legal  effect  a  waiver  of  the  agreement  by  the  acts  of  tlie  partiea 
themselves. 

R.  M.  ^eld,  for  orator. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Chancellor. — It  appears  in  this  case,  that  in  Sep^ 
tember,  185S7,  the  orator  made  a  contract  with  John  Noyes,  to 
purchase  a  certain  tract  of  land,  for  which  the  orator  was  to  pay 
$210; — that  he  paid  $34,  and  the  defendant.  Yaw,  paid  the  bal- 
ance (being  $176)  for  the  orator,  who  thereupon  gave  Yaw  two 
notes  of  $88  each,  payable  in  one  and  two  years; — ^that  Noyes 
executed  a  deed  to  Yaw,  and  Yaw  executed  a  bond  to  the  orator, 
conditioned  to  deed  to  him,  upon  his  paying  the  notes  aforesaid  ; — 
that  the  orator  went  into  possession — made  improvements  and  bet« 
terroents  to  the  value  of  $500; — that  Yaw,  on  the  1st  of  June, 
1830,  commenced  an  action  of  ejectment,  recovered  judgment,  and 
took  possession  by  virtue  of  a  writ  of  seisin ; — that  the  other  de- 
fendant;  Gillet,  in  consequence  of  some  agreement  with  Yaw,  went 
into  possession ; — ^that  Yaw  still  holds  the  notes,  which  the  orator 
is  willing  to  pay,  after  deducting  rents  and  profits ;  and  praying 
that  the  defendants  may  be  decreed  to  deed  the  land  aforesaid  to 
the  orator,  on  receiving  the  amount  due. 

To  this  bid  there  is  a  general  demurrer.  As  the  orator  never  hacF 
a  legal  title  in  the  land,  he  cannot  be  considered  as  a  mortgagor 
entitled  to  redeem.  The  equitable  interest  whicb  be  has  in  the 
land,  arises  from  his  paying  the  sum  of  thirty-feor  dollars,  from  ihv 
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fx>nd  of  defendant,  and  his  being  put  idta  possessions     He  coul<}   WwDHi*^ 
have  secured  af  legal  title,  by  pierfofining  the  condition,  not  as  ia       \^7*  ^ 
ease  of  a  mortgagor,  but  by  cbnipelling  defendant  to  a  speci6c  per-^       ^^^* 
formance.     He  had  no  remedy  at  law  on  the  krnd,  without  a  stricf    taiv«i«/. 
perfomoBXHie  at  the  day.     In  consequence  of  his  failure,  he  forfeit*- 
ed  his  claim  tmder  the  bond.     But  equity,  in  a  proper  ease,  catr 
relieve  against  a  forfeiture,  pairticutarly  where  a  compei^safion  can< 
be  made,  and  it  can  be  done  with  safety  to*  the  other  party,  and  thiir 
even  where  time  is  made  of  the  essence  of  the  contract,  and  there^ 
is  ft  default  at  the  day.     If  there  is  a  reasonable  and  just  excuse,' 
or  the  deky  has  been  acquie^ed  iA  by  the  other  party,  eqOity  may"- 
relieve.     But  ft  witl  not  and  ought  not  to  ii^terfere,  where  no  at- 
tempt is  made  by  the  party  to  perform  his  contract,  and  no  reason*^" 
able  excuse  is  ofiered  for  such  neglect.     When  the  party  who  is  to*' 
perform  a  condition,  wholly  neglects  to  perform  the  same-"— pays  no* 
attention  to  the  stipulations  on  his  part,  and  drives  the  other  party- 
to  enforce  the  forfeiture,  he  can  have  but  little  claim  to  the  inter-' 
ference  of  a  court  of  eqtrity.     He  oiight  not  to  be  pefrtnifted  to  lie' 
by,  and  see  whether  it  will  be  most  for  his  advantage  to  fulfil  or^ 
aeglect  to  fulfil  his  contract,  and  ask  relief  from  the  consequences^ 
of  his  neglect,  when  he  sees  it  most  for  his  advantage  to  have  the*^ 
contract  eiceciited^     The  cases  on  this  subject  are  collected  and"* 
commented  ifpon  by  Chancellor  Kent,  in  the  case  read  from  John-' 
son's  Chafncery  Reports.     In  this  case,  thd  orator  asks  to  be  reliev- 
ed from  a  forfeiture,  occasioned  by  his  neglect  to  perform  the  con-' 
ditioDS  on  his  part,  inserted  in  the  hooA  of  the  defendant,  Yaw. — ^ 
K  there  was  any  reasonable  excuse  for  not  performing  them, — if  he 
was  prevented  by  inevitable  accident,  or  if  there  afe  any  other  con-' 
siderations  which,  according  to  the  principles  adopted  in  a  court  of 
chancery,  entitle  him  to  this  relief,  they  si'ioiSkld  have  been'sifatedin- 
the  bill.     Nothing  is  presented  as  an  excuse  for  his  neglect;-  but 
on  the  contrary,  it  appears  to  have  been  a  case  of  gross  negligence 
on' bis  part.     He  enters  into  possession — pays  but  $34,  but  abbut' 
one-sixth  of  the  purchase  money — fails  to  pay  the  first  note  in' 
1828 — the  second,  in  1829— compels  the  defendant,  Yaw,  to  com^ 
mence  an  action  of  ejectment,  and  take  possession  ;   and  after  a* 
lapse  of  six  years,  now  seeks  to  compel  the  defendant  to  account! 
for  the  rents  and  profits  of  the  land,  and  convey  the  same  to  him,- 
when  he  shall  hereafter  pay  tlie  siltn  due.     There  are  no  equitable 
considerations  set  forth  in  this  bill,  to  entitle  the  orator  to  thi^  re- 
lief.    It  is  however  urged,  that  there  are  reasons  why  this  has  feeeif 
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WpmuH.    Majad,  and  wby  tbe  orator  should  be  entitled  to  this  relief)  wbieh 
vSS7'     can  be  shown  id  eridenee.    We  cao  only  look  to  the  bill  itself:  If 


Whit*  tii^i^  mpQ  reasons  of  this  kindi — if  there  are  ciipunistanoes  to  show 
T««  if  9L  this  court  why  the  orator  should  hsTe  the  relief  asked  for — be  re* 
stored  to  the  possession  of  the  land,  and  have  a  conveyance  decreed 
to  hindi  after  thb  lapse  of  Ume,  they  should  be  stated  in  the  bill. 
But  a  party  cannot  exhibit  a  bill  in  court  stating  no  eqiuty,  and  re- 
ly on  supplying  this  want  of  equity,  by  hb  proof. 

It  is  fiirther  urged  in  this  case,  that  the  defendant  retains  his 
notes ;  hut  it  is  not  stated  that  he  holds  them  against  the  will  of  the 
orator,  ix  that  the  orator  has  ever  applied  for  then),  or  that  the  de- 
fendant has  taken  any  steps,  or  b  about  to  take  any  steps  to  enforce 
a  ooUectkm  of  them ;  and  it  may  be  questioned  whether  the  de- 
fendant can  pursue  these  notes,  having  so  far  taken  the  forfeiture 
as  to  sue  for,  and  recover  the  land.  If  the  condition  of  the  bond 
had  been  to  convey,  on  payment  of  the  money,  without  taking  any 
notes,  the  effect  would  have  been  the  same  as  between  these  par- 
ties. But  if  the  defendant  can,  and  ever  should  attempt  to  enfixce 
the  collection  of  these  notes,  or  treat  them  as  evidence  of,  or  secu- 
rity for  a  debt  due  to  him  from  the  orator,  it  may  be  ccmsidered  as 
waiving  the  performance,  on  the  part  of  the  orator,  of  the  oondtticn 
to  have  been  performed  by  him,  and  let  him  in  to  his  equitable 
claim  on  the  land,  and  in  fact  to  the  relief  which  he  now  asks  for. 
But  there  is  nothing  stated  in  this  bill,  either  as  an  excuse  for  not 
paying  the  money  upon  the  notes,  when  Uiey  became  due,  or  be- 
fore tbe  recovery  in  ejectment,  and  for  sofiering  this  length  of  time 
to  elapse  before  taking  any  measures  to  pay  tbe  sum  due  to  the  de- 
fendant ;  and  it  would  be  both  unjust  and  inequitable,  when  no 
other  circumstances  are  shown,  to  treat  the  defendant,  who  was  in 
a  measure  compelled  to  sue  for,  and  recover  the  land  in  ejectment, 
as  a  bailiff  and  receiver  of  the  rents  and  profits  to  account  to  the 
orator. 
The  demurrer  must  be  allowed,  and  the  bill  dbuiissed  with  cost. 
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Pbtce  Moore  o#.  Jomua.  Robbuhb.  Wiiia«Mi» 

If  sheep  are  taken,  damage  feasant,  it  .is  sufficient,  if  notice  is  given  to  the  - 
owner  in  twenty.four  hours  after  thej  are  delivered  to  the  pound  keeper. 

8och  notice  need  not  be  to  appoint  appraisers,  if  damages  are  not  claimed  hf 
the  impoonder. 

Wh«n  personal  notice  is  given,  it  may  be  giyen  bj  an  agent  of  the  impounder 
if  the  owner  actually  has  the  notice,  and  reooives  it  as  coming  from  the  bn. 
pounder. 

Thia  was  an  actbn  of  trover  for  nine  8beep>  appealed  from  ibe 
judgnieDt  of  a  justice. 

The  taking  was  admitted  by  tbe  defendant*  The  defendant 
then  adduced  testimony  tending  to  prove  that  tbe  sheep  m  ques* 
tion  were  taken  by  the  defendant's  hired  man,  on  the  last  day  of 
April,  1834,  about  noon  of  the  day,  from  the  defendant's  mowing 
lot,  and  shut  up  in  defendant's  bam ;  the  defendant  being  out  at 
work  on  his  farm,  half  a  mile  from  home.  He  returned  about  two 
o'clock  afternoon,  and  was  informed  plaintLBrs  sheep  were  in  the 
bam.  The  next  moming  about  seven  o'clock  the  defendant  start- 
ed with  the  sheep  to  drive  them  to  pound,  and  delivered  them  to 
the  pound  keeper  about  eleven  o'clock  in  the  forenoon,  who  put 
them  into  the  pound  in  Newfane,  in  which  town  both  the  parties 
reside ;  that  the  distance  from  the  defendant's  house  to  the  pound 
keeper  is  about  seven  miles.  The  reasonableness  of  the  time, 
however,  was  submitted  to  the  jury.  That  on  the  defendant's  re- 
turn home,  he  sent  his  man  a  little  before  sun-down  of  the  same 
day  to  tell  tbe  plaintiff  that  his,  the  plaintiff's,  sheep  were  driven 
to  pound ;  that  the  man  found  the  plaintiff  absent  from  home,  and 
therefore  told  the  plaintiff's  wife  and  hired  man  that  the  plaintiff^s 
sheep  had  been  driven  to  pound ;  that  on  the  second  day  of  May 
^834,  the  plaintiff  applied  to  the  popad  keeper  and  requested  him 
lo  deliver  to  the  plaintiff  his  sheep,  biU  he  refused,  and  asked  the 
plaintiff'  if  he  had  not  received  notice  that  his  sheep  were  in  pound? 
Plainitiff  replied  that ,  word  had  been  left  with  hb  hired  man  the 
night,  previous,  that  his  sheep  had  been  driven  to  pound  by  de^ 
fendant. 

The  plijfintiff  contended,  and  so  requested  the  court  to  ebarge 
the  jury,  that  notiee  in  writing  should  have  been  left  at  the  dwell- 
ing house  of  tbe  plaintiff,  or  personal  notice  given  him  of  the  im<^ 
pounding,  and  also  to  notify  tbe  plaintiff  to  appear  at  the  dwelling 
house  of  the  defendant  within  twenty-four  hours,  and  appoint  A 
•onimiltee  to  appraise  the  damf^  done  by  said  sheep. 
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The  plaintiff  alao  contended,  and  requested  the  court  so  to  charge 

the  jury^  that  the  defendant  was  not  authorized  by  law  to  keep  th9 

'  plaintiff's  sheep  in  tha  defendant's  bam  or  other  place,  but  should 

have  driven  theni  immediately  to  the  pound,  on  their  being  foupd 

damage  feasant^ 

The  plain^i^  also  contended  that  if  the  impounding  aforesaid 
should  l)e  jBidjudged  illegal,  the  plaintiff  would  be  entitled  to  recov- 
ler  iip  ^his  action  the  value  of  the  said  sheep. 

But  the  court  instructed  the  jury,  that  upon  the  foregoing  facts, 
die  plaintiff  was  pot  entitled  to  recoyer  in  this  action. — ^Verdict  for 
defendant. 

The  plaintiff  took  his  exceptions  which  were  allowed  and  cer«- 

ftiftedp 

Mr.  Kellogg  and  Mr.  Roberts,  for  plaintiff ,-^The  instruction 
of  the  court  to  the  jury  in  this  case  proceeds  upon  the  supposition 
—either, 

1.  That  in  a  distress  for  damages  feasant,  replevin  is  the  only 

2.  That  the  facts  in  the  case  do  not  show  a  conversion, 

1.  It  is  insisted  th^t  the  remedy  by  replevin  given  by  the  stat« 
ute  is  in  aid  of  the  common  law — is  merely  cumulative,  and  thai 
the  common  law  remedy  by  action  of  trespass  or  trover  remains 
nl  the  election  of  the  party. — 8  Coke  Rep.  146. — I  Saunders  on 
pleading  aQ.d  evidence,  $35. — 1  Cowper's  Bep.  417 — 418  Lin- 
flon  vs.  Hooper^ 

3.  If  the  taking  cannot  be  justified  by  reason  of  subsequent 
{rregulari^es,  the  defendant  being  thereby*  a  trespasser  ab  initio,  the 
fix^  taking  was  unlawful ;  and  the  taking  being  unlawful  is  in  itself 
H  CQUversion. — 2  Phillips'  Evidence,  1)8. 

3.  At  comnion  law  any  irregularity  committed  in  th9  proceed? 
ings  of  a  distress,  rendered  the  party  a  trespasser  ab  initio,  and  H 
1$  still  so  in  distresses  for  damages  feasant.-^l  3aunders  pleading 
pind  evidence,  533. 

4.  It  is  contended  that  irregularities  occurred  in  the  proceeds 
ings  of  this  distress  by  reason  of  which  the  defendant  became  % 
trespasser  ab  initio. 

1 .  The  defendant  having  taken  the  sheep,  damage  feasant  was 
founds  if  he  ^yonld  justify  by  impounding,  to  driviB  them  immedi 
ately  to  the  public  pound,  there  being  one  in  town. — Statute  450 
rrHammoad's  Nisi  PriuS;  385. 
7h]s  then,  is  an  irregularity  in  the  proceedings — 
$.  Thp  defendant  having  impounded  the  diitren,  taken  danMi|» 
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fiusanty  was  bound  "  ibrihwithy  or  within  twenty-feur  bonn,  4o  no-    WnnmAM. 
tify  the  plaintiff  by  leaving  word  at  his  dwelling  house  in  writing       ias&^ 


or  by  giving  him  pergonal  notice  thereof/*  &c.— rSortute  451.  m 

But  he  did  not  leave  word  In  writing,  nor  did  he  give  the  plain-     RobMiM 
liff  perianal  notice^ 

This  then,  was  an  irregularity  in  the  pinceedings*- 

3.  If  the  impounding  was  for  damages  done  by  the  sheep,  and 
the  defendant  claimed  damages,  he  was  bound  to  have  the  dam^ 
ages  ascertained  in  the  manner  and  within  the  time  limited  in  the 
statute,  and  the  omission  so  to  do  is  an  irregularity. — 13  Johnson, 
Merritt  vs.  O'Neil,  477.— 10  Johnson,  254,  255,  257.— 10 
Johnson,  Hopkins  vs.  Hopkinsy  369. 

In  the  cases  last  cited  the  failure  to  have  the  damages  ascertain-* 
jedj  was  adjudged  such  an  irregularity  as  rendered  the  party  a  trees^ 
passer  ab  initio. 

5.  But  it  may  be  said  that  as  the  first  taking  was  not  by  the 
jdefendant,  the  subsequent  irregularities  in  the  proceedings  cannot 
.make  him  a  trespasser  by  relation^ 

We  answer^  that  inasmuch  ^s  the  defendant  assented  to  and  rat* 
ified  the  taking,  by  impounding  the  distress,  he  thereby  became 
miplicated  in  the  taking,  and  by  reason  of  bis  subsequent  irregular- 
ities, a  tresspasser  ab  initio. 

So  are  the  authorities. — II  Johnson,  Van  Brunt  vs.  Shenck, 
577,  38?. 

This  assent  is  equivalent  to  a  previous  eoaimand. — Hammond's 
Nisi  Prius,  387. 

Again — If  the  plaintiff  bad  brought  replevin,  he  could  avail  him- 
self of  any  conduct  of  the  defendant  by  which  be  made  himself  a 
trespasser  from  the  beginnings  precisely  as  he  could,  had  tresspass 
been  bought."*^!  0  Johnson,  Hopkins  vs.  Hopkins^  372. 

Mr.  Bradley  for  defendant. — ^Exceptions  on  the  ground, 
1.  That  defendant  ought  to  have  driven  the  distress  to  the  com- 
mon pound  immediately  after  taking.*^.  That  notice  was  not  givr 
en  according  to  the  statute,  either  in  writing  or  personally. 

As  to  the  first  point  there  is  no  law  statute  or  common,  which 
requites  that  the  distress  should  be  driven  immediately  to  the  com- 
mon pound. 

It  may  be  kept  by  the  distrainer  a  reasonable  time  in  his  custo- 
dy, and  this  is  not  an  impounding,  if  it  appears  to  have  been  dis  ^ 
trained  with  the  intention  of  taking  to  the  common  pound,  but  t 
mere  keeping  for  that  purpose.    And  it  is  sufficient  that  it  be  driiv 
en  within  a  reasonable  time,  which  is  here  found  by  the  jury  lo 
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Moon*  ^s  iQ  the  secood  point,  notice  was  not  neoessary  by  the  ooimnon 

RobbiiM  law — 3  Bl.  Com.  1*2,  and  although  in  Moomey  vs.  Maynard,  1 
Vt.  Rep.  410,  the  court  decided  that  the  statute,  where  inconsis- 
tent with  the  common  law,  supersededed  it ;  yet,  where  no  incon- 
sistency exbta  the  common  law  is  in  force,— »i6.  476.  Now  the 
four  fiist  sections  of  the  statute,  under  which  this  impounding  took 
place,  are  all  in  direct  affirmance  of  the  common  law ;  and  when 
ibe  impounding  took  place  the  property  was  out  of  the  reach  of  the 
party  and  in  custody  of  the  law.-^  Bl.  Com.  12.  If  the  owner 
or  the  public  wished  to  have  or  infi>rce  notice  aAerwards,  the  rem- 
edy was  by  going  for  the  penalty  not  in  trespass  or  trover,  which 
does  not  lie  except  some  act  is  done  or  required  to  be  done,  which 
being  irregularly  done,  constitutes  in  itself  an  abuse  or  conversion 
of  the  property  in  part  or  in  whole,  as  if  he  procure  appraisement, 
and  thereby  charge  the  property  with  a  lien  for  damages  or  sell  il- 
legally, as  was  done  in  Sutton  fy  Btaehy  S  Vt.  Rep.  42.  Bat 
a  negative  abuse,  mocb  less  a  nonfeasance,  will  not  of  itself  make 
one  atrespasser« — 5  Ld.  Ray.  188. — 6  Carpenter's  Cases, Co.  Rep. 
i46*— ^  Bac.  Abr.  560,  Wilson's  Ikl.]  But  notice  was  given  so 
that  the  plaintiff  received  it,  and  it  was  not  necessary  that  the  de- 
fendant should  call  himself  upon  the  plaintiff.  He  might  send  ver- 
bal notice,  and  if  it  passed  through  several  hands,  and  yet  the  plain- 
tiff acknowledged  it,  the  law  would  be  satisfied.  Written  notice 
left  at  the  dwelling  house  is  used  to  dispense  with  proving  actual 
notice.  Here  his  appearance  at  the  pound  to  clttm  the  sheep,  with 
the  knowledge  that  the  defendant  had  stated  that  he  had  impound- 
ed them,  was  sufficient  for  the  jury  to  presume  personal  notice. 

So  too,  when  the  plaintiff  appeared  on  the  2d  of  May  and  acted 
under  that  notice  left  with  his  iamily  the  evening  before,  he  adopt- 
ed it,  aed  being  asked  by  the  pound  keeper  whelber  be  had  such 
notice,  and  admitting  it  without  any  objection  on  the  score  of  tioie, 
it  fairly  foUewed  that  it  was  witbin  the  84  boursy  especiaHy  as  it 
did  not  appear  but  that  he  was  at  the  pound  witbiii  that  time* .  If 
then,  the  impooiiding  was  lawful  the  action  of  trover  deea  nol^fie 
on  the  ground  of  the  pound  keeper's  refusal  to  deliver.  He  is.ihe 
officer  of  tke  Jaw,  not  of  the  party,  nor  acting  under  the  parly's 
^  diveotaoa,  nor  do  hi»  fees  ap^ar  to>h»ve>be6n4eadenld^  and  if  tbey 
had  se^  8  Coke  ^  mtpra. 
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The  opinioD  of  the  court  was  delivered  bj 

Williams,  Ch.  J. — ^The  queston  in  this  case  is,  wiiether  tfae 
taking  the  sheep  in  question  was  unlawful,  or  whether  defendant 
has  made  himself  a  trespasser  ab  initio^  by  his  neglecting  to  coin« 
ply  with  the  requisition  of  the  law  in  this  behalf.  In  either  case, 
trespass  or  trover  may  be  maintained.  The  plaintiff  relies  upon 
two  principles  to  maintain  this  action,  as  contained  in  his  request  to 
the  court  to  charge  the  jury,  to  wit :  That  proper  notice  was  not 
given  to  him  of  the  impounding  the  sheep,  and  that  tlie  defendant 
was  not  justified  in  keeping  them  in  his  barn,  but  should  have  im- 
inediately  driven  them  to  pound.  It  is  made  tlie  duty  of  any  per- 
son impounding  any  creature  taken  damage  feasant,  forthwith,  oir 
within  twenty-ibiir  hours,  to  notify  the  owner  by  leaving  word  at 
bis  house  in  writing,  or  giving  him  personal  notice  thereof.  If  dam- 
ages are  claimed,  the  notice  must  also  be  to  appear  at  the  dwelling 
bouse  of  the  impounder  within  twenty-four  hours  to  appoint  per- 
sons to  appraise  the  damages.  The  time  from  which  the  twenty- 
Ibnr  hours  is  to  be  computed,  must  be  from  the  time  of  impound- 
ing, and  not  from  the  time  of  taking,  as  was  argued.  The  person 
impounding  is  to  give  the  notice,  and  he  cannot  be  called  the  im- 
pounder or  person  impounding,  until  be  has  actually  delivered  the 
creatures  impounded  to  the  custody  of  the  pound  keeper.  If  they 
are  taken  fn>m  the  possession  of  the  person  driving  them  to  pound 
against  his  will,  the  person  taking  is  liable  to  a  penalty  for  a  rescue, 
if  fifom  the  pound  keeper,  the  taking  constitutes  what  is  termed 
pound  breach.  The  provision  in  relation  to  appointing  appmisers 
is  only^io  ascertain  the  damages.  If  the  person  impounding  waives 
any  daim  for  damages,  as  he  may,  it  is  not  necessary  to  have  any 
appraisess  appointed. 

The  plaintiff  was,  therefore,  incorrect  in  claiming  of  the  court  to. 
charge  the  jury  that  it  was  the  duty  of  the  defondant  to  notify 
the  plaintiff  to  appear  and  agree  upon,  or  appoint  a  committee  to 
appraise  the  damages.     The  other  part  of  the  request  of  the  plain- 
tiff is  ahfDOst  in  the  words  of  the  statute,  and  he  was  undoubtedfy 
entitled  to  the  benefit  of  the  principle  of  law  arising  from  the  stat- 
ute.   If  he  has  been  deprived  of  it  by  the  negleet  of  the  county 
court,  the  judgment  must  be  reversed.     I  consider  that  a  neglect 
oB  the  part  of  mi  impounder  to  proceed  with  a  distress  aocovdhig  to  . 
the  requisitkms  of  the  sutuie  will  make  tlie  destrainer  a  trespasser 
ab  iniiio.    It  was  so  in  England  until  tlie  statute  of  1 1  Geo.  St  c. 
19,  s.  19,  maiie  this  case  an  exceptkin  fitim  the  general  nife  of 
law  upon  this  subject.    This  neglect  is  not  a  nonfeasance  merely, 
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like  the  six  carpenters  case,  it  is  more  analagous  to  the  case  of  a 
sheriff  neglecting  to  return  a  writ.  It  is,  however,  unnecessary  to 
examine  this  principle  very  fully^  as  the  important  question  wiU 
still  remain,  whether  in  the  present  case  there  has  been  a  failure  to 
comply  with  fhe  requisition  of  the  statute. 

The  second  repuest  of  the  plaintiff  to  the  coert  to  charge  the 
jury,  is  founded  on  the  supposition  that  a  penon  taking  cattle  dam- 
age feasant,  must  proceed  immediately  with  thera  to  the  pound. 
This,  however,  is  not  indispensably  necessary.  There  roust  be  no 
■nnecessary  delay, — the  impounder  should  proceed  with  all  con- 
venient despatch,  and  this  will  always  depend  on  the  circumstances 
of  each  particular  case, — the  distance  from  the  pound — the  time  of 
day  when  taken,  &c.,  to  be  judged  of  by  the  jury  or  court  who  try 
the  case.  In  the  application  of  these  principles  to  the  case  under 
consideration,  it  becomes  necessary  to  inquire  whether  the  notice 
was  given  as  required  by  the  statute.  By  personal  notice  we  do 
not  consider  that  notice  shall  be  given  directly  by  the  persons  im-' 
pounding  to  the  owner.  He  may  give  this  notice  by  an  agent,  but 
must,  in  such  a  case,  incur  the  risk  of  being  able  to  prove  it  when 
required.  By  leaving  ^'word  m  writing,"  as  the  statute  expresses 
it,  he  is  protected,  whether  the  word  comes  to  the  knowledge  of 
the  owner  or  not.  By  taking  any  other  course,  be  must  not  only 
be  sure  that  the  notice  is  given  and  received,  but  also  that  he  can 
prove  it  by  satisfactory  evidence  when  the  fact  is  put  in  issue.  If 
the  notice  is  to  appoint  appraisers,  it  should  be  specified.  If  only 
the  fact  of  impounding,  word  may  be  sent  by  another,^  but  it  must 
be  made  to  appear  thai  the  owner  had  the  word  within  the  limited 
time,  and  had  it  as  notice  coming  from  the  impounder.  In  this 
view  it  is  immaterial  through  how  many  hands  the  notice  may  have 
passed,  provided  it  comes  to  the  owner,  and  he  receives  it  as  com- 
ing from  the  impouder.  In  this  case  it  appears  that  such  notice 
was  given.  The  agent  of  the  defendant  left  word  >vith  the  (amily 
of  tlie  plaintiff,  and  the  plaintiff  received  the  notice  as  from  him, 
that  his  sheep  were  impounded.  This  was  such  a  personal  notice* 
as  was  a  compliance  with  the  requisitions  of  the  statute.  In  rela- 
tion to  the  reasonableness  of  the  time  after  the  sheep  were  taken 
before  they  were  driven  to  pound,  it  appears  that  it  was  left  to  the 
jury,  and  their  decbion  on*  that  question  is  conclusive.  Further- 
more, it  appears  there  was  no  unnecessary  delay.  From  the  manner 
in  which  the  case  is  stated,  there  Js  some  doubt  whether  any  ques- 
tion was  left  to  the  jury.  This  is,  imdoubtedly,  an  inaccuracy,  as 
(here  is  apparently  soine  inconsistency  in  the  case  as  stated.     It  is 
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Bud  die  eoutt  instructed  die  jurv  that  the  pbintiff  was  not  entitled  Wnmiuit, 
Co  recover.  But  it  appears  in  another  part  of  the  ease,  that  the  ^^^^^^' 
reasonableness  of  the  time  during  which  the  sheep  were  kept  by 
defendant  after  taking  and  before  impounding,  was  submitted  to  the 
jury  ^  and  so  abo  undoubtedly,  was  the  fi»ct/ whether  the  plaintiff 
received  the  notice  left  at  his  house  by  the  defendiemt's  agent.  It 
is  not,  however,  stated  as  fully  and  as  accurately  as  it  might  have 
been,  what  questions  were  submitted  to  the  jury.  We  think/ 
however,  it  would  not  be  expedient  to  send  this  case  to  another 
jury  for  them  to  pass  upon  diis  questibn  of  notice,-  ivhen  from  the 
same  facts  which  are  detailed  in  this  case,  they  should  and  would! 
find  that  the  notice  was  given.-^n  the  whole,  we  see  no  season* 
eo  set  aside  the  verdict,  and  the  judgment  thereon  must  be  affnned.' 


HcnAX  M.  BbabiiBT,  by  her  Next  Friend,  Danisl  KxLLood, 

Rmrus  Emebson,  Litthxr  Foot,  and  Feancis  E.  Phelps.. 

(£i  Chancery.) 

The  hnsbuid  of  Uie  onlrix  amat  be  joined,  unleas  the  right  elafaned  k  in  oppdl 
flitidfa  to  bU  riefati,  eo  thst  he  «ho1ild  be  made  itoftiidaiit. 


WnnmiM^ 


This  was  a  bill  m  chancery,  stating  that  the  defendants  were 
trustees,  by  the  deed  of  the  oratrix  by  her  made  while  sole,  of  cer- 
tain demands  and  property  which  they  were' to  hold  and  invest,  and 
pay  the  interest  thereof  annoally  to  her  during  life,  and  on  her  de-* 
crease  to  pay  the  interest  of  one  half  to  her  husband,  should  she 
leave  one,  during  his  life,  and  the  interest  of  the  other  half  to  het 
children,  should  she  leave  any,  during  their  minority,  and  the  piin- 
eipal  to  be  divided  among  said  children,  or  if  no  children,  between' 
eertain  colhterals  named,  and  reserving  to  herself  the  right  to  make 
other  appointment  of  Ibe  find  distribution  of  the  prindpaL  Tiie 
feB  then  states  unfialhiukiesB'  and  insecurity  on  the  part  of  the  de-' 
feodants,  and  prays  an  account  amd  fdief. 

To  this,  the  defendants  pleaded  in  abatement,  that  the  oiatrix 
#to  legally  joined  in  nutiriege  to  Jonathan  D.  Bradley,  who  waa 
pesidiog  with  the  oratrix  at  BrattleboroOgb,  in  said  county,  who  is 
tkot  jobed  as  a  party  to  this  bill ;  and  lot  this  delect  for  the  non- 
jobder  at  the  faushMd,  the  defendants  pray  the  bill  be  disaaise' 
ed,  &c. 
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^Jg™w*,        Bubbard  and  Aikent  for  defendant$,^-^-Coyeriure,  (being  a  per*- 
1835.  '     sonal  disability)  if  it  appear  on  the  face  of  the  bill,  the  defendant 
Bradity      jj^j  demur.— 1  Har.  Cha.  403,  ^  5. 
Eaaraon if  ai.      If  \i  do  not  80  appear,  it  is  pleadable  in  abatement. — 1  Uar. 
Cha.  342,  ^  6. 

A  feme  covert  is  incapable  of  ei^hibiting  a  bill  alone  (except 
the  wife  of  an  exile,^  or  of  one  who  has  abjured  the  realm.) — Mit- 
ford,  24. 

And  the  husband  mustjoiriy  unless  the  right  claimed  is  in  oppo^ 
aition  to  his  rights. — Mitford,  27-8. 

So,  to  a  bill  filed  against  a  married  woman,  her  husband  must 
be  a  party,  unless  an  exile^  or  has  abjured  the  realm. — Mit  29. 

If  the  interest  of  a  party  becomes  changed,  or  vested  in  another, 
by  death  or  marriage ,  in  general  all  proceedings  become  abated.—- 
Mit.  55,  57 — also  95. 

Husband  tenant  for  life,  remainder  to  wife  for  life,  with  several 
remainders  over,  objection  to  a  bill  by  the  husband  alone,  allowed 
because  the  wife  was  not  joined ;  for  if  the  decree  be  against  the 
husband,  the  wife  would  not  be  bound. — 1  Har.  Cha.  394.  1 
Atk.  291.     See  Cooper's  Eq.  30. 

Keyesfor  the  oratrix.'-^l.  The  bill  charges  the  defendants  witb 
mismanagement  of  the  trust  property  of  the  plaintiff. 

2.  If  a  wife  claims  any  property  in  opposition  to  the  marital 
rights,  she  sues  by  her  next  friend. — Griffith  vs.  Hood,  2  Vesey, 
451.  Pennington  vs.  Clark ,  1  S.  &  S.  264.  Prec.  in  Cfian, 
376.  Coop.  Eq.  30.  Smith  vs.  Myers,  3  Mad.  R.  474.  I  Sim. 
&  Saund.  100. 

3.  If  wife  be  cestui  que  trust,  she  must  file  her  bill  by  next 
friend. — KerJce  vs.  Clark,  Prec.  in  Chan.  275.  Sankyys.Govl^ 
duy,  Cureg^,  87. 

The  above  taken  fi:om  Edwards  on  Parties,  pages  145,  146^, 
150, 15K 

The  opinion  of  the  court  was  delivered  by 

CoL  LAMER,  Chancellor. — ^It  is  a  general  rule,  that  all  who  have 
a  present  vested  interest  in  the  subject  matter  of  the  bill,  all  who 
are  interested  in  the  event  of  the  suit,  must  be  made  parties  to  the 
bill.  A  married  woman  cannot  bring  a  bill  alone,  or  by  any  per^ 
son  but  her  husband,  as  her  next  friend,  unless  where  he  has  become 
civiliter  mortuus,  or  where  she  claims  adverse  to  him,  and  he  is,  or 
should  be,  a  defendant.    This  is  fully  sustained  by  the  authorities 
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cited  by  both  parties,  and  as  cdlected  bv  Inwards  on  Paities  to   ^'^^"*''> 
Bills.  145.  ^iST' 

There  is  one  case  cited  by  the  counsel  for  the  oratrix,  which  Biadiay 
«vould  seem  to  sustain  a  contrary  doctrine  in  a  particular  case.  It  Emtnonftol. 
is  cited  thus :  ''  If  a  wife  be  a  cestui  que  trusty  she  must  file  her  bill 
by  her  next  friend."  On  the  examination  of  the  case,  (Prec.  in 
Cha.  275)  it  will  be  found  the  husband  was  a  defendant,  and  such 
will  always  be  the  case  where  the  wife  is  proceeding  to  secure 
property  to  her  separate  use,  or  separate  maintenance. 

Let  us  now  proceed  to  inquire  whether  in  this  case  the  wife  is 
claiming  an  interest  adverse  to  the  husband^ — whether  his  interest 
is  identified  with  the  defendant's,  or,  on  the  other  hand,  whether 
the  husband  has  not  an  interest  with  the  wife,  and  this  bill  is  in 
furtherance  of  his  rights  and  interest. 

The  bill  is  to  enforce  the  faithful  performance  of  Ibl  trust  created 
hy  the  wif^,  before  coverture,  out  of  her  own  property,  not  to  her 
separate  use.  By  the  deed,  the  djefendants  agreed  faithfully  to 
manage  the  trust  fund  of  ten  thousand  dollars,  and  pay  the  interest 
annually  to  her  during  life — not  to  her  separate  use.  It  was  no- 
thing io  the  pature  of  a  jointure.  She  afterwards  married.  Now ' 
is  It  contrary  to  the  interest  of  the  husband,  that  this  trust  should 
be  faithfully  executed  and  enforcedl  It  is  most  obvious  that  these 
annual  payments  to  the  wife  became  directly  the  property  of  the 
husband,  and  that  it  is  as  much  his  interest  they  should  be  enfor- 
ced, as  that  any  debt  should  be  collected,  due  her  before  marriage. 

Interest,  on  the  decease  of  the  wife,  is  to  him  and  her  children, 
on  their  survivorship,  subject  to  the  contingency  of  a  different -ap- 
pointment by  the  wife.  We  cannot  perceive  how  the  protecting 
or  enforcing  the  faithful  execution  of  this  trust  is  against  the  mari- 
tal or  any  other  rights  or  interests  of  the  husband,  or  how  his  inte- 
rest has  become  identified  with  the  defendants'  in  having  tfaem 
squander  and  dissipate  the  fund. 

It  therefore  appears,  ist.  That  he  has  a  present  vested  interest 

in  the  subject  matter  of  this  bill,  and  in  its  event,  and  should  be  a 

party  orator  on  his  own  account.     2d.  The  oratrix  is  not,  by  this 

bill,  claiming  property  in  opposition  to  the  rights  of  her  husband, 

and  therefore  she  cannot  sustain  this  bill  by  another,  as  her  next 

jTriend. 

Plea  in  abatement  ^Uowtd^ 
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^Bta^.  RofWBLL  M.  FiEU,  and  Mabt  A.  Field,  hie  frifo, 

183^  '  VS. 


SOSANNAB   TOERET. 

The  marriage  of  a /erne  «oZe,  gaardian,  extingtUahes  hex  power  u  guardian. 

When  she,  after  such  eztiogaishment,  continues  to  have^  charge  of  the  prope^. 
%y  of  the  ward,  and  to  reoeiye  rents  and  profits,  the  ward,  after  full  age,  may 
sustain  the  action  of  account  against  her,  as  haiUff. 

In  such  case,  a  plea  to  the  jurisdietion  of  the  court,  insisting  that  the  whole 
matter  is  within  the  jurisdiction  of  the  court  of  probate,  cannot  besustained, 

^e  action  of  account,  after  the  termination  of  a  guardianship,  maybe  sustain, 
ed  In  the  courts  of  common  law,  unless  the  guardian  has  aecouated  in  th^ 
iprobate  court. 

.  This  was  an  action  of  account,  and  (he  declaration  and  pleading 
were  as  follws  ; 

Susannah  Torrey  is  attached  to  answer  to  Roswell  M.  Field,  and 
Mary  Almira,  his  wife^^in  a  plea  that  said  Susannah  render  to  said 
R«  her  reasonable  account  of  the  time  in  which  said  S.  was  the 
bailiff  and  receiver  of  said  M.  A.  whilst  she  was  sole  and  of  the 
gaid  R.  and  M.  A.  after  their  intermarriage. 

Ist  Coun^.— For  that  whereas  said  S.,  on  the  3d  day  of  May^ 
1619,  at  Windsor,  in  the  county  of  Windsor,  to  wit,  at  Newfane, 
in  the  county  of  Windham,  and  whilst  said  M.  A.  was  sole,  was,  and 
from  thenoe  until  the  11th  day  of  December^  1826,  continued  to 
be  the  bailiff  of  said  M*  A.  of  certain  lands  and  tenements  situate 
in  said  Windsor,  to  wit,  [here  follows  a  particular  description  of  the 
lands,]  and  during  all  the  time  aforesaid,  said  Susannah,  as  such 
bailiff,  had  the  care  and  management  of  all  said  lands  and  tene? 
pents,  and  good  and  su^cient  power  to  let,  lease,  demise  and  oc* 
/cupy  the  same,  and  to  collect  and  receive  the  issues,  rents  and  prof- 
its thereof,  and  during  said  time,  did  take  and  receive,  as  such  hair 
liff,  all  the  rents,  issues  and  profits  thereof,  to  the  use  of  said  M.  A. 
fmd  to  render  her  reasonable  account  thereof  to  said  M.  when  sh^ 
ibottld  be  thereunto  required. 

Qd  Coum.-^Aj^i  also  whereas  the  defendant,  at  Windsor,  &e, 
oil  ^  3d  day  of  May,  1819,  was,  and  from  thence  until  the  llth 
ditjr  of  December,  1826,  oontkiued  to  be  the  bailiff  of  said  M.  A., 
then  sole,  of  certain  goods  and  chattels  of  said  M.  A.,  [hers  the 
particular  chalteb  pure  set  forth,]  all  said  goods  and  chattels  being 
of  thjB  value  of  two  thousand  dollars ;  and  during  all  that  time,  asud 
Susannah  had  the  care  and  management  of  said  goods  and  chattels, 
|o  make  profit  ai|d  advantage  thereof  to  said  M •  A.  and  to  rexh 
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dcr  her  reasonable  accouat  thereof  to  said  M.  >•  whan  ihereto  ^f^  ^^^"^^ 
terwards  required.  isss. 


3d  Coum.—Also  whereas  said  S«  at  Windsor,  fee.  oo  the  ad    P^^<*^ 
daj  of  May^  1819,  was,  and  untU  the  1 1th  day  of  December,  1896^     ^«'^- 
oiKitiDiied  to  be  this  receirer  of  said  M.  A.  then  sole,  aod  aa  such 
^receired  [here  follows  a  particular  of  sums  received,  and  by  what 
bands]  to  render  her  said  S's  reasonable  accoupt  of  said  sums  of 
IDOoey  to  said  M.  A.  when  thereto  afterwards  requested* 

4ih  Count — Precisely  as  the  firsr,  laying  the  time  linom  19t^ 
Pecember,  1826,  to  15th  October,  1832. 

5/A  Count — ^Like  the  second,  laying  the  time  from  nZth  Da* 
45ember,  1826,  to  15lh  October,  1832. 

6^  Count — ^Like  the  thirds  laying  the  time  from  I2th  Dec^fp- 
J>er,  1826,  to  the  intermarriage  of  the  plaintiffs. 

1th  Count. — Also  whereas  said  S.,  on  the  15th  day  of  October, 
1832,  at  Windsor,  &c.,  was,  and  from  thence  continually  to  the 
,day  of  the  purchase  of  this  writ,  has  been  the  bailiff  of  said  R  and 
M.  A.  in  right  of  said  M.  A.  of  certain  lands  and  tenements,  [faer9 
follows  a  description  of  the  same  lands,]  and  during  all  the  time  last 
menticmed,  said  S.  has  had  the  care  and  management  and  adminis- 
tration of  said  lands  and  tenements,  for  the  profit  and  advantage  of 
said  R.  and  M.  A.,  and  has  received  the  rents,  issues  and  profits 
of  the  same,  to  render  a  reasonable  account  thereof,  when  thereuii» 
to  required. 

Conclusion. — ^Yet  said  S.,  though  often  required,  has  ever  neg* 
leeted  and  refused  to  render  any  account  to  said  M.  A.,  before  bee 
intermarriage,  or  to  said  R.  and  M.  A.,  or  either  of  them,  sinc^ 
their  intermarriage,  of  the  time  said  S.  was  the  bailiff  and  receiver 
of  said  M.  A.,  when  sole,  apd  has  also  neglected  and  refused  to 
render  any  account  of  the  time  said  S.  was  the  bailiff  of  said  R« 
and  M.  A«,  in  right  of  said  M.  A.,  unto  said  R.  and  M.  A.,  or  ^i» 
ther  of  them — ^to  the  damage,  he* 

PUn — And  now  said  S.  comes  and  defends,  &c.,  and  says, 
fimi  the  court  here  ought  not  to  take  any  further  cognizance  of 
said  action,  because  [protesting  that  sftid  plaintifis  are  not  husband 
,and  wife]  for  plea,  she,  said  S«  says,  that  her  former  husband,  EU« 
aba  Pbelps,  late  of  W.  &c.,  died  at  said  W.,  oo  the  4th  day  of 
April,  1819,  leaving  lier,  said  S.  a  widow,  with  several  children, 
Ibeir  issue,  and  bein  to  the  estate  of  said  E.  P.,  the  youngest  of 
irhem,  aaki  M.  ^,,  wjU  then  between  foot  aod  five  yieaii  otd  {-^ 


PiH'i  et  ux 

r."i 
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^rTrMa^"*  that  aftcrwards,  at  Cavendish,  &c.  on  the  3d  day  of  May,  1819, 
L*:??j_!_  s^^®  ^^s>  "^y  '^®  judge  of  probate  for  the  district  of  Windsor,  ap- 
pointed guardian  in  due  form  of  law,  to  said  M.  A.,  and  as  such, 
Tvrrcy.  authorized  and  required  to  demand,  aeceive  and  take  into  her  cus- 
tody ail  and  singular  the  property  that  should  come  to  her  in  right 
of  her  father,  E.  P.,  and  all  other  property  which  should  otherwise 
belong  to  her,  and  out  of  the  avails  of  the  same,  to  provide  for  the 
support  and  maintenance  and  education  of  said  M.  A.,  and  to  ren- 
der to  said  judge  of  probate,  upon  oath,  a  plain  and  true  account 
of  her  said  guardianship,  when  lawfully  required,  and  to  pay  the 
s^id  M.  A  ,  when  she  should  arrive  at  full  age,  such  balance  as 
should  be  found  due  to  her  by  a  settlement  of  her  guardianship  ac- 
count by  said  judge :  as  by  the  original  letter  of  guardianship  now 
here  in  court,  ready  to  be  produced,  may  fully  appear.  And  after- 
wards, on  the  same  day,  at  said  Cavendish,  said  S.  having  accept- 
ed said  appointment,  executed  a  bond  to  said  judge  of  probate^ 
with  good  and  sufTicient  surety,  in  the  penal  sura  of  five  thousand 
dollars,  with  condition  thereto  annexed,  that  said  guardian  should 
welj  and  truly  perform  and  discharge  the  trust  and  office  of  guardi- 
an unto  the  said  minor,  nnd  that  in  and  by  all  things  according  to 
Jaw ;  and  should  render  a  plain  and  true  account  of  her  said  guar- 
dianship, upon  oath,  and  of  all  and  singular  such  estate  as  should 
come  to  her  hands  and  possession  by  virtue  thereof,  and  of  the  prof- 
its and  improvements  of  the  same,  so  far  as  the  law  would  charge 
her  therewith,  when  lawfully  required ;  and  should  pay  and  deliver 
what,  and  so  much  of  said  estate,  as  should  be  found  remaining 
due  upon  her  account — the  same  being  first  examined  and  allowed 
by  the  judge,  &c.,  unto  the  said  minor,  when  she  should  arrive  at 
full  age,  or  otherwise,  as  said  judge,  fee,  by  decree  or  sentence, 
pursuant  to  law,  should  limit  and  appoint.  And  said  S.  further 
says,  that,  in  pursuance  of  her  said  appointment,  she  has,  during 
the  time  of  the  minority  of  the  said  M.  A.,  received  the  rents  and 
profits  of  said  estate  belonging  to  said  M.  A.,  and  has  laid  out  the 
same  in  the  maintenance,  support  and  education  of  said  M.  A., 
and  for  her  best  advantage.  And  that  said  M.  A.  became  of  age 
on  the  12th  day  of  August,  1832.  And  said  S.  further  says,  that 
•  she  has  always  been  ready,  and  is  still  ready  to  render  to  the  judge, 
8(c.  a  plain  and  true  account  of  her  guardianship  aforesaid,  whea 
she  shall  be  thereunto  lawfully  required.  And  said  S.  further  says, 
that  she  has  not  at  any  time  since  her  appointment  aforesaid  as 
guardian,  received  or  intermeddled  with  any  of  the  property  of  saic} 
1(.  A.  otherwise  than  as  guardiaB  as  aforesaid ;  and  that  since  said 
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M.  A.  arrived  at  full  age^  said  8.  has  not  received  or  intermeddled 
with  any  of  the  property  of  said  M.  A.  in  any  manner  whatever^ 
And  said  S.  further  says,  that  this  honorable  court  has  no  jtirisdic- 
iion  in  this  suit;  to  compel  her  to  render  any  account  of  the  subject 
matter  thereof,  or  to  settle  or  adjust  the  same ;  but  that  the  juris- 
diction thereof  belongs  to  the  probate  court,  hc^  which  alone  has 
cognizance  and  jurisdiction  thereof.  And  this  said  Susanna  is  rea- 
dy to  verify,  &c. 

RepKcalion. — And  now  said  R.  and  M.  A.  to  the  plea,  &c.  re- 
ply and  say,  That  by  reason  of  any  thing  in  said  plea  contained, 
the  said  court  here  ought  not  to  be  precluded,  he.  because  they 
say  that  after  the  appointment  of  said  S.  as  guardian  of  said  M.  A. 
in  manner  and  form  as,  &c.  to  wit,  at  Windsor,  &z;c.  on  the  11th 
day  of  December,  I8'26,  said  S.  took  to  her  husband,  and  then  and 
there  intermarried  with  one  Erastus  Torrcy,  late  of,  &c.,  by  reason 
of  which  said  marriage,  tlie  right  of  said  S.,  under  said  appointment, 
was  extinguished  and  at  an  end,  without  this  that  said  Susanna 
hath  not  otherwise  than  as  guardian  since  her  said  appointment,  or 
in  any  manner  whatever  since  said  M.  A.  arrived  at  full  age,  inter- 
meddled with  any  of  the  property  of  said  M.  A.,  and  this  they  are 
ready  to  verify,  &c. 

Demurrer  and  joinder  in  demurrer. 

On  the  trial  at  the  county  court,  judgment  was  rendered  that 
said  replication  is  insufficient,  and  that  the  county  court  have  not 
jurisdiction,  and  for  the  defendant  to  recover  her  costs  ;  from  which 
the  cause  came  by  exception  to  this  court  for  revision. 

Hubbard  and  Aikens  for  defendant. — Two  general  questions 
arise  upon  the  pleadings :  4 

1st.  Is  the  plea  to  the  jurisdiction  avoidable  without  reference 
to  the  replication  ?  And  if  it  is, 

2d.  Does  the  replication  remove  and  set  aside  the  effects  of  the 
plea  ? 

1.  We  contend  that  the  county  court  has  no  jurisdiction  to  set- 
tie  this  account.  That  it  was  the  intention  of  the  legislature,  ap- 
parent from  their  whole  legislation,  to  confine  the  jurisdiction  to  the 
probate  court,  when  the  guardianship  was  granted. 

1 .  This  is  proper :  the  inventory  and  all  the  papers  are  there. 

2.  It  would  be  a  hardship  to  call  the  guardian  into  every  coun- 
ty in  the  state. 

3.  It  would  be  inconvenient,  unnecessary  and  vexatious. 


WlNDHAW, 

1836. 


Field  et  wt, 

V*. 

Torrey. 
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^^l^^ll^       4.  The  law  has  provided  in  thiB  court  a  remedy  fix  etery  poi^ 
18S5.       fiUe  esse  that  can  ooctir. 

M.     *        !•   Guardians  of  minors  appointed  till  fourteen^  and  tiU  others 
Torraf.      ^^  appointed. — ^See  the  Letter  of  Gnafdianship  and  Statute,  page' 
2^6,  4 101. —-Toll  edition,  p.  159,  160. 

S.  Such  guardian  to  account  yearly,  and  oftener  if  requii^d.—- 
P.  857,  ^  104,  and  the  Bond,  Toll.  ed.  160,  <^94. 

3.  And  at  the  full  age,  the  ward  may  have  a  remedy  on  the 
bond-— could  hare  it  only  in  probate  court. — P.  357,  ^  105. — Sea 
Toll.  ed.  GO— may  have  further  remedy— 96,  97,  16». 

4.  All  suits  on  the  bond  must  be  in  the  county,  &c. — ^P.  33^, 
^12. 

5.  Probate  courts  may  appoint  ntw  guardians,  after  powers  of 
ibrmer  ones  have  been  decreed  to  have  ceased. — ^P.  840,  ^35. 

6.  If  property  of  the  ward  has  been  embezzled,  remedy  is  in  the' 
probate  court. 

7.  At  common  law,  no  action  of  account  would  lie  against  any 
guardian,  except  guardian  in  socage. — I  Selwyn  N.  P.  1.  1  Bac.- 
Abr.  17.     Extended  by  statute — 4  Anne,  c.  16. 

There  are  three  kinds  of  actions  of  account : 

One  against  a  guardian  in  socage,  as  bailiff. 

One  against  a  bailiff  by  appointment,  as  merchant  and  merchant. 

One  as  receiver. — 1  Bac.  Abr.  16.  1  Co,  Liu  172,  «•  2d 
Co.  89.  And  must  be  declared  against  as  guardian  in  socage.-^^ 
1  Lit*  £nt.  And  it  must  be  set  forth  that  be  occupied  as  guardi« 
an. — Cro.  Cha.  229.  So  by  one  tenant  in  common  against  anoth- 
er.— ^Willis  Rep.  208.  And  if  declared  against  as  bailiff,  it  must 
be  taken  as  bailiff  by  appointment. — Willis  Rep.  210. 

Account  against  one  as  receiver,  when  it  should  be  as  bailiff,  ir 
bad.-^3  Lev.  1 86. 

A'  man  shall  not  be  charged  in  account  as  surveyor,  apprentice, 
revenor  as  heyward.-^o.  Lit.  172,  a. 

And  to  maintain  an  action  of  account,  there  roust  be  a  privity 
10  deed  by  coneent  of  the  party,  for  against  a  disseizor  or  any  other 
wvong-doer,  no  account  lies— K)r  a  privity  inj^w,  as  against  a  guar- 
dian in  socage.— *Co.  Lit.  172,  a.     Willis,  206. 

A  man  cannot  be  charged  as  bailiff  and  receiver,  at  common  law, 
except  by  appointment. — 1  Co.  Lit.  200-6,  ^  323. 

k  goardian  shall  not  be  charged  as  Ttcti»tT^  fi>r  a  receiver  shall 
not  be  allowed  his  charges  and  expenses.-^o.  Lit.  7*2,  a.— 4iote 
75  to  8%  a.' 
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tSo  a  receiver  shall  not  be  charged  as  bailiff,  nor  a  bailiff  as  re^    Wwoium, 
ceiver. — 1  Coin.  Dig,  117.  _wS^* 

No  action  of  account  was  ever  sustained  against  a  guardian  by  ap-    ^^^  ^  "••^ 
pointment.    in  England  and  in  New- York  the  appointment  be-      7orr«/. 
longs  to  the  court  of  chancery.    In  this  state^  and  in  the  New«Eng- 
land  sutes  generally,  the  appobtroent  is  made  by  the  court  of  pro- 
bate, and  the  account  must  be  settled  when  the  appointment  is 
«nade. 

In  New- York,  no  action  will  lie  between  guardian  and  ward,  till 
the  account  has  been  settled  in  the  court  of  chancery  • — 19  John. 
Rep.  804. 

In  New-Hampshire,  no  such  action  can  be  mabtained  till  the 
account  is  settled  in  the  probate  court. — ^S  N.  H.  Rep.  395. 

It  has  been  said  that  no  action  of  account  would  lie  at  common 
law  against  a  guardian,  except  a  guardian  in  socage. 

A  guardian  in  socage  what  Co.  Lit.  86  a.  socage  tenure  consist- 
ed of  free  and  honorable  services,  and  were  liquidated  and  reduced 
to  a  certainty. — ^  Bla.  Com.  78,  79. 

And  a  guardian  in  socage  is  be  who  is  next  of  kin  to  whom  the 
land  cannot  descend. — I  Bla.  Com.  461.    Co.  Lit.  123. 

And  it  ends  at  14  years. — 1  Bla.  Com.  461.    Co.  Lit.  123. 

And  they  are  called  guardians  at  common  law.— 1  Bla.  Com. 
461. 

And  it  devolves  upon  tbe  person  designated  by  law,  as  the  tide 
descends  upon  the  heir.  And  on  action  of  right  of  ward  lies  ta 
determine  who  is  entltied. — ^2  Mod.  Rep.  177. 

No  such  guardians  in  this  state— no  such  tenure. 

Our  statute  does  not  extend  the  action  of  account  to  any  guar- 
dian (See  Comp.  Stat.  141)  except  over  p€lrsons  for  excessive 
drinking  (p.  374-6)  and  to  children  whose  parents  have  abscon- 
ded, du}.  (Stat.  377)  who  aie  recpiired  to  account  with  the  select- 
men, (384). 

Account  against  a  bailiff  of  a  manor  or  land,  must  be  in  tbe  coun- 
ty where  the  land  lies. — 1  Com.  Dig.  163.   2  Inst.  831.     Also, 

1st.  Actions  of  covenant  running  with  the  land. 

2d.  Bills  to  foreclose  mortgages. 

•8d.  Or  others  that  have  respect  to  land. 

2.   Does  the  replication  remove  and  set  asUle  the  effects  of  the 

plea? 
The  replication  sets  forth  that  the  said  guardian  was  married  to 

Doct.  E.  Torrey,  Dec.  1 1, 126,  which  is  admitted  by  the  demurrer. 

We  contend  that  the  replicatbn  does  not  avoid  tbe  plea. 

48 
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WiMMuii,  It  is  contended  by*  t&e  plaintiflf;  that  tte  poitM  of  tbd  gUlLidili6 
^ISS!^'  ceased  on  the  marriage.— See  Statute  p.  340— also  Statute  if  1816, 
Field  <«•».    p.  146. 

Tcmj.  But  to  have  that  effect  there,  must  be  a  decree  of  the  probate 
court  to  that  efl^t,  and  the  appointment  of  another  guardif^o. 

The  true  construction  of  the  cliSLuse  is,  tbat  the  probate  court,  to 
make  a  decree  that  the  powers  of  the  guardian  cease,  would'  re^uir^ 
no  proof  but  proof  of  the  marriage. 

If  the  guardian  continues  to  discharge  the  duties  of  her  appoint- 
ment, to  receive  the  estate  of  the  ward,  to  expend  it  in  the  mainte- 
nance and  education  of  the  ward  till  of  age,  is  not  the  guardian 
chargeable  ?  And  is  not  the  bond  a  security  for  the  whole  time  } 
We  contend  that  it  must  be  so  understood. 

Shall  the  guardian,  by  her  own  act,  avoid  her  liability  ?  And 
shall  the  surety  avoid  his  by  remaining  silent  ?   We  contend  not. 

It  is  in  the  power  of  the  surety,  by  making  the  representation  to 
the  probate  court,  to  protect  himself  ip  various  ways,  by  avoiding 
the  guardianship  and  havipg  a  new  guardian,  or  by  representing 
himself  in  dangpr  and  obtainmg  other  sureties* 

What  wouM  bei  the  conditiod  of  the  estate  id  iluch  dise  ?  Arid 
the  ward — ^iis  she  without  guardiaa?  he^  estate  without  security,  6r 
any  one  to  take  care  of  it  ?  We  think  not. 

The  settlement  of  the  account  cannot  be  divided :  itraibt  be  seltr 
tied  at  once,  and  before  thp  same  tribunal. 

And  when  the  ward  comes  of  age,  the  guardian  must  render  an 
account,  and  pay  the  balance  found  due  by  the  probate  court.^^ 
See  Letter  and  Bond. 

Guardians  are  appointed  till  14,  and  till  otheis  are  appomted.** 
Stat.  p.  356j  Letter  of  Guardianship. 

Probate  courts  may  appoint  new  guardians,  after  the  powers  of 
such  guardians  have  been  decreed  to  have  ceased. — P.  340,  ^36, 

So  in  the  case  of  a  guardian  in  socage,  if  he  receives  the  profits 
pf  the  estate  after  the  age  of  14  years,  he  shall  bis  charged  as  bai- 
liff for  the  whple  time.-^l  Com.  Dig.  117*  2  Cjfo.  219.  Cdce 
Lit.  90^  a. 

Besides,  after  the  marriiige,  the  guardian  w^  a  feme  ameri,  ilnd 
could  not  be  bailifi^  nojr  make  one. — 3  Yt.  Rep.  485,  493. 

And  the  ward  was  a  minor,  apd  could  not  make  bailiff,  nor  could 
she  be  bailiff.— 1  Co.  Lit.  172,  a. 

The  defondtot  ^htered  upon  the  duties  of  her  office  as  guaitiian, 
9iid  having  so  entered,  she  could  pot  be  to  charged  in  aceouot. 
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One  who  entoed  asexecutor,  and  took  the  piofit  as  9ucby  can-   ^7^** 
Dol  be  charged  in  account. — ^Dyer  Rep.  277,  pt.  59.  1836.  ' 

Account  does. not  Ke  against  an  executor  or  administrator,  .but    ^i*^^*"- 
only  by  one  against  another;  and  the  administrator's  account  must      T<*re/. 
be  settled  in  the  probate  courts 

^  if  a  guardian  be  appointed,  the  whole  account  must  be  set- 
tled in.  the  probate  court,  and  for  the  whole  time :  it  cannot  be  di- 
vided. 

Suppose  it  not  settled  for  several  years,  and  the  property  contin- 
des  in  the  hands  of  the  guardian,  be  still  must  accounts 

The  guardianship  is  void  only  for  the  purpose  of  appointing  an- 
other. And  would  the  probate  court  decree  the  guardianship  void 
tUl  another  was  ready  to  be  appointed  ? 

Generally,  a  man  who  receives  a  certainty,  cannot  be  charged  as 
bailiff,  as  if  a  person  be  appointed  to  receive  the  rent  of  a.  manor, 
which  is  m  lease  at  a  certain  rent.-^l  Com.  Dig.  1 17.  9  Cro« 
919*    Co.  lit.  90,  Ui 

William  CBradhy/or  plaintiffs. — ^The  three  first  counts  charge 
the  defendant,  1.  As  bailiff  of  lands,  2.  Of  goods,  3.  As  receiv- 
er of  money  for  a  time,  [which  proves  on  computation  from  the 
pleadings  to  be  from  the  taking  of  guardianship  to  the  marriage  of 
guardian,  7  years,  7  months,  9  days.)  The  next  counts  charge 
her  in  the  same  way,  for  a  time  extending  from  the  marriage  of  the 
guardian  [1  year  and  8  months  to  the  minor  becoming  14  years 
old,  tlien  4  years  until  the  minor's  full  age,  then  2  months  and  3* 
days,  making  5  years,  10  months,  3  days]  to  the  commencement 
of  the  actipn. 

Plea  in  abatement  setting  up  that  defendant  was  probate  guardi- 
an of  the  feme  plaintiff,  from  the  tim6  set  Op  in  the  beginning  of 
the  three  first  counts  to  her  full  age,  and  has  not  since  internied- 
dled  otherwise  with  ihe  property  of  the  feme  plaintiff,  and  there- 
fore the  jurisdiction  of  ^e  causie  of  action  is  in  the  pro6ate  and  not 
in  the  county  court. 

Replication  that  the  defendant  took  husband  at  the  time  ^vhich 
is  stated,  at  the  beginning  of  the  fourth  count,  and  traversing  the 
iion-intermeddling. 

Demurrer  and  joinder  in  demurrer. 

Plea  in  abatement  is  bad. 

1.  Because  it  sets  a  guardianship  defective  on  its  own  shlswing 
Onder  the  stat.  of  1797,  which  was  in  force  in  1819,  and  though 
now  repealed,  yet  all  the  rights  and  remedies  accruing  under  it 
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^Jnn^M,  javed,  (Revd.  Law,  p.  358,  ^  1 10  )  By  the  sutute  it  was  made  a 
1836.  *^  pre-requisite  that  a  certain  bond  should  be  taken,  t.  e.  the  jadge 
rMUiitM.  ^33  empowered  to  allow  and  appoint  guardians,  ^'takmg  su£Bciebt 
Torr^j.  gecurity  of  all  such  guardians,  for  the  faithful  discharge  of  their 
trusts.  And  to  account  either  with  the  judge  or  minor  when  such 
minor  should  arrive  at  full  agCy  or  at  such  other  time  as  the  judge 
on  complaint  to  him  made  should  direct.  The  plea  sets  forth  that 
the  defendant  executed  a  bond  to  the  judge,  with  good  and  suffi* 
cient  surety  in  the  sum  of  $5000,  with  condition  thereto  annexed, 
that  he  should  well  and  truly  perform  the  trust  according  to  law, 
and  should  render  a  plain  and  true  account  of  her  guardianship  upon 
oath,  and  of  all  and  singular  such  estate  as  should  come  to  her  hands 
and  possession  by  virtue  thereof,  and  of  the  profits  and  improve- 
ments of  the  same  so  far  as  the  law  would  charge  her  therewith 
when  lawfully  required,  and  should  pay  and  deliver  what  and  so 
much  of  said  estate  as  should  be  found  remaining  due  upon  her  ac* 
count,  the  same  being  first  examined  and  allowed  by  the  judge  or 
judges,  for  the  time  being  of  the  probate  of  wills  and  within  the 
said  district  unto  the  said  minor  when  she  should  arrive  at  Jull 
age,  or  othertdse  as  the  said  judge  or  judges  by  his  or  their  </e- 
cree  or  sentence,  pursuant  to  law  should  limit  and  appoint.  This 
bond  di&riog  from  the  one  required  by  the  statute  of  1797,  is  not 
well  set  foAh ;  and  as  the  character  of  the  defendant's  trust  is  to 
l>e  determined  by  that  act  under  which  the  plea  supposes  the  lands, 
goods,  and  chattels  to  have  been  delivered  to  her,  she  is  not  at  lib- 
erty to  shift  it  into  another  form  by  such  plea.  It  is  to  be  observ- 
ed that  the  act  of  1821  makes  no  express  provision  for  accounting 
at  full  age,  but  only  annually. — Probate  acts  of  1797,  ^  93 — 1821, 
^  110. 

2.  The  plea  admits  the  receipt  of  the  rents  and  profits  of  lands 
of  theyeme  plaintifiT  during  the  minority  as  guardian,  without  trav- 
ersing her  being  bailiflf  or  receiver,  during  that  time  or  the  rest  of 
the  time  covered  by  the  declaration. — 1  Com.  Dig.  99,  100. 

8.  The  plea  does  not  admit  the  custody  of  the  goods  and  chat- 
tels, nor  deny  it  otherwise  than  in  an  argumentative  manner  by 
saying  that  she  never  received  or  intermeddled  with  the  property 
extept  as  guardian,  nor  does  it  traverse  her  being  bailiff  and  receiver 
thereof.— 1  Com  Dig.  100.— 1  Went.  15. 

4.  The  7th  and  last  count  remains  wholly  unanswered,  for  it 
charges  her  as  bailiff  of  fto^A  plaintiffit,  and  the  denial  of  intermed- 
dling, &c.  is  confined  to  the  property  o(  feme  plaintiff  alone. 

i.  The  guardianship  is  set  up  as  a  defence  during  the  whole  mi- 
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nority,  and  tbe  rent  and  custody  of  the  lands,  goods  and  chattels  is  vranauat, 
admitted  by  the  plea.  Tbe  termination  of  tbe  guardianship  by  a  1835.  ' 
marriage^  during  tbe  minority,  destroys  tbs  defence.  ^^^  *<  *** 

6.  A  mere  readiness  to  account  is  set  up  which  is  not  sufficient.      Torny. 

7.  The  plea  after  all,  if  otherwise  well  piead»  could  only  amount 
to  tbe  common  issue  of  never  bailiff  and  receiver,  and  therefore 
ought  to  be  in  bar  and  not  in  abatement  to  the  jurisdiction.-^l  Coro.^ 
Dig*  99.— I  Chitty,  430,  432. 

A  guardianship  from  the  probate  created  und^  the  statute  of 
1797,  if  entirely  regular  and  well  plead  does  not  of  itself  prevent 
the  jurisdiction  of  the  law  courts  in  an  action  of  account  at  common 
law  if  brought  after  the  minors  have  come  to  full  age. 

"  This  leads  to  an  examination  of  the  appointment  or  creation  of 
guardians,  their  duties  and  remedies,  which  their  wards  have  against 
them  in  BIngland  and  in  this  state. 

Gkiaidians  in  EIngland,  as  by  tbe  civil  law,  were  created  by  the 
appointment  of  the  parents,  by  the  appointment  the  courts,  and  by 
the  disposition  of  law,  called  by  the  civilians  testamentary,  dative 
and  legal. — 1  Brown.  Civ.  Law,  130.-— Har.  notes  on  88  and  89, 
ibiis  of  Co.  Litt.— Fonb.  503,  n. 

Guardians  by  appointment  of  the  parent  were  unknown  to  the 
common  law,  and  except  a  slight  disposition  of  daughters  conferred 
by  tbe  statute  of  Philip  and  Mary,  is  derived  from  the  statute  13 
and  14  of  Car.  2  Harg.  notes,  69, — 1  Mad.  Chan.  265. 

Guardians  by  appointment  of  the  courts  were  guardians  in  chan* 
eery,  guardians  in  the  ecclesiastical  courts  and  occasional  appoint- 
ments in  the  courts  of  law. — Harg.  n.70. — i  Mad.  Chan.  262.— 
1  Swinb.  212. 

In  chancery  the  power,  notwithstanding  the  controversicfB,  seems 
feirly  derivable  from  the  civil  laar,  which  required  the  guardian  to 
make  inventory,  to  faithfully  administer,  to  give  ampler  security,  to 
account  or  be  liable  to  the  suit  of  the  minor  when  be  become  of 
age. — I  Br.  C.  L  pp.  134,  135  and  10.— 2  Kent's  Com.  186. 
— ^Fonb.  521,  note,  10. 

In  the  ecclesiastical  courts  appointments  were  *made  through  a 
power  derived  from  that  head  in  the  code  entided,  '^the  pontifical 
jurisdiction,''  and  the  requisites  were  the  same,  but  it  was  confined 
to  personal  property  only. — 1  Swinb.  217. — 1  Br.  C.  L.  135,  n.  10. 

Guardianship  by  tbe  disposition  of  the  common  law,  [if  we  dis- 
regard military  and  customary  guardianship,]  was  either  of  the  per- 
son only,  or  of  the  person,  lands  and  beriditaments.  Of  the  per- 
son it  was  either  by  nature  as  the  parents  of  tbe  heir  apparent  tilt 
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V^sn&a,       l^or  did  it  lie  for  or  againat  executors  or  •drainistratois,  beeauaa 
1836.       the  receipt  was  neither  by  nor  for  them,  nor  was  the  privity  of  ac* 
Field  H  Ma,   couDts  between  them  and  the  party,  but  between  the  party  and  the 
Torray.      deceased. — Co.  Lit.  89,  6. 

But  it  has  since  been  given  by  the  statute  for  a  particular  part 
only,  and  not  for  all  possible  recoverable  profits:  therefore,  no  oc^ 
casion  to  mention  guardians  in  the  statute,  they  being  already  lia- 
ble fully.— 1  Bac.  Abr.  52. 

It  has  already  been  observed,  that  the  action  lay  against  the  re- 
al guardian  in  socage  as  guardian,  and  not  otherwise.  It  may  be 
added,  that  if  being  such,  he  was  sued  as  bailiff,  he  might  plead 
that  he  was  guardian,  and  not  bailiff;  and  on  the  other  hand,  if  be- 
ing bailiff,  he  was  sued  by  the  name  of  guardian,  it  would  be  equal- 
ly defective. — 1  Com.  Dig.  99.    Fonb.  118,  a.  in  6. 

But  it  has  been  said,  that  the  guardian  in  socage,  after  the  minor 
bad  arrived  to  the  age  of  14  years,  might  continue  the  custody,  and 
that  in  such  cases,  though  sometimes  called  guardian,  yet  not  being 
in  socage,  which  could  not  extend  beyond  14  years,  such  persona 
would  technically  be  only  bailiff,  and  for  the  period  after  the  age  of 
14,  must  be  sued  as  such. — St  Inst.  380.     1  John.  Cas.  217. 

But  in  cases  of  the  last  description,  the  action  may  be  brought  en- 
tire, in  which  cases  the  guardian  is  declared  against  as  guardian  and 
bailiff.— Lit.  Ent.  13.    Ri.  Prac.  B.  R.  44. 

So  too,  if  one  should  enter  upon  socage  lands,  claiming  to  hold 
them  while  the  infant  was  under  14,  by  a  different  guardianship, 
(chivalry  for  instance,)  the  heir  might  elect  to  hold  him  as  guardi- 
an in  socage,  or  as  bailiff  only. — Fnb.  118.     Hallis,  note  a. 

So  too,  if  relations  occupy  lands  holden  by  purchase,  and  there- 
fore not  in  socage,  they  were  liable  in  an  action  of  account  as  bai- 
liffii  of  those  lands. — Fonb.  117,  6.     Cro.  Car.  306. 

And  as  within  the  14  years,  any  other  custody  than  that  of  guar- 
dian in  socage  shall  make  the  holders  liable  in  account,  so  it  is  said 
generally,  that  whatever  occurs  to  charge  the  accountant  after  the 
expiration  of  the  14  years,  the  heir  shall  have  his  action  of  account 
against  him  as  bailiff,  and  not  as  guardian. — Lit.  ^  124.  Co.  Lit. 
90,  a.     Fnb.  118, 6.    Cro.  Jac.  219. 

So  any  one  entering  upon  the  lands  of  an  infant,  whether  as  km, 
next  friend,  or  even  intruder,  creates  a  privity  by  taking  the  prof- 
its, and  shall  be  liable  in  an  action  of  account.— Co,  Lit.  90,  o. 
1  Vem.  296.  1  Bac.  Abr.  (Wilson's)  419.  1  John.  Cas.  217. 
Cro.  Car.  303,  306.    2  P.  Wro's,  645,  Bwmett.  vs.  WhUktad. 
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Or  one  receivbg  the  profits  during  infancy,  and  continuing  to  Winoium, 
do  so  after  the  ward  comes  of  age. — 3  Bac.  Abr.  41 9.— 1  Eq.  Abr.  im^*^ 
7 — same,  280,  Gallop  vs.  Hohrathy.  F««w  «i  m. 

But  it  is  to  be  observed,  that  the  guardian  or  bailiff  is  not  liable      Torr«y. 
to  be  sued  in  account  by  the  infant,  until  the  wardship  is  terniina- 
ted)  i.  e.  iti  the  case  of  socage  guardian,  until  the  ward  has  arrived 
at  the  age  of  14  years^  and  in  all  the  other  cases  to  the  age  of  21 . 
Har.  12,  72.     1  Root.  51,  Robertson  vs.  Robertson. 

And  that  accounting  he  shall  have  all  his  reasonable  allowance 
and  expenses. — Co.  Lit.  89,  a.     14  Yin.  186. 

The  result  of  these  authorities  is,  that  if  the  defendant  held  the 
custody  of  the  estate,  &c.  for  the  infant,  and  received  the  pro&ts 
£>r  her  benefit,  she  is  liable,  at  common  law,  in  the  action  of  account, 
the  only  difference  being  that  if  the  socage  tenure  and  guardianship 
in  socage  exists  in  Vermont,  and  she  was  such  guardian,  and  had  so 
pleaded  U^  (14  Vin.  199)  she  would  not  be  liable  in  the  present 
tction  for  the  profits  of  the  socage  lands  while  the  minor  was  under 
14  years,  otherwise  she  would  be  liable  as  bailiff  for  the  whole  time, 
unless  the  action  of  account  is  taken  away  in  this  state. 

It  is  not  pretended  that  such  is  the  case,  i.  e.  account  taken  away 
generally.  Indeed,  it  was  very  early  established  by  statute,  having 
been  copied  into  our  laws  in  1782,  from  the  old  Connecticut  com- 
pilation, before  mentioned :  It  is  ako  in  use  in  Massachusetts  and 
ID  New- York,  but  not  in  New-Hampshire,  where  the  legislation  is 
peculiar,  allowing  the  supreme  court,  where  necessary  for  certain 
purposes,  to  appoint  auditors,  whose  report  is  read  to  the  jury  as 
evidence. — Con.  Laws,  (old  ed,)  p.  10.  Slade,  486.  1  White '« 
Digest,  63.    2  Kent,  188.     L.  of  N.  H.  1 77. 

It  b  not  particularly  taken  away  by  any  express  words  of  the^ 
statute^  Dor  by  implication  arising  from  any  particular  words :  (!)n 
the  contrary,  it  seems  to  reserve  it ;  for  in  the  bond  prescribed  to 
be  taken  from  the  guardian,  by  the  statute  of  17977  which  in  this 
respect  is  similar  to  those  of  1787  and  1779,  it  is  a  condition  that 
the  guardian  shall  account  to  the  judge  of  probate,  or  the  minor 
when  be  conges  of  full  age.  The  one  accounting  being  in  the  pro- 
bate court — the  other  the  separate  claim  of  the  party,  and  wbich^ 
tf  all  the  accounting  was  to  be  in  that  court,  virould  be  surplusage.-* 
Probate  Act  of  1797,  'J^  93. 

Nor  does  tbe  taking  of  the  bond  supersede  the  action  of  account. 
It  is  not  of  a  higher  nature :  account  being  the  concurrent  remedy 
where  the  contract  is  under  &eal,  as  bet^veen  partners.     Where 
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WwDBAM,   there  is  a  covenant  to  account,  the  action  may  be  ekher.    Beside, 

ijST^    it  was  adjudged  as  early  as  28  Ed.  III.  that  where  a  bond  was 

"TielSl*  vm,    given,  the  condition  of  which  was  to  render  a  faithflil  aooouat  of 

Torrej.      proOts,  bc.  that  the  plaintiff  might  have  his  action  of  debt  or  ac- 

coui^ — Ch.  J.  TVeby,  notes.     Dyer,  99. 

So -too  in  the  case  reported  in  Dyer,  (same  page)  which  was^t 
bond  acknowledging  the  receipt  of  £90,  and  conditioned  to  lay 
them  out  for  French  prunes,  for  the  use  of  the  plaintiff,  it  was  ad- 
judged by  three  judges  that  the  plaintiff  might  hare  debt  or  aooouot 
at  hb  election ;  but  Montague  held  that  it  should  be  account  only. 
Dyer,  90 — same,  1 59  and  note. 

In  Connecticut  and  Massachusetts,  where  a  bond  exactly  similar 
is  taken,  it  has  been  adjudged  that  the  guardian  is  liable  in  an  ac- 
tion of  account. 

In  New- York,  where  security  is  taken  by  the  surrogate,  it  is  al- 
so laid  down  that  the  guardian  is  Gable  to  an  action  of  account  »l 
common  law,  by  the  infant,  after  be  comes  of  age.  This  question 
would  not  arise  in  New-Hampshire,  where  the  action  of  aooouat 
does  not  occur,  and  where  there  is  considerable  differenoe  in  thu 
statute  bond.--l  Swift's  Dig.  580.  9  White's  D.  648.  19  Mass. 
Rep.  159,  Sargent  vs.  Parsons.  9  Kent,  186,  188.  ReoTes' 
Dom.  Rel.  399.  3  Gill  b  Johnson,  (Maryland)  989.  Americui 
Jurist,  vol.  11,  p.  117. 

Nor  is  it  for  the  public  benefit  that  the  jurisdiction  should  bo 
withdrawn  from  a  court  with  full  power,  and  where  ibis  aoooust 
can  be  conclusively  and  finally  settled  in  one  proceeding,  and  ooa- 
ferred  upon  a  court  of  limited  jurisdiction,  which  has  no  power  of 
enforcing  the  account,  and  where,  if  the  accounting  takes  plaoe,  h 
is  not  even  conclusive  in  a  suit  upon  the  guardian's  bood. — Prob. 
Act,  p.  357,  ^  105.    S^edden  vs.  Statey  3  Harris  b  Johnson,  9^1. 

The  probate  court  can  only  take  bond  from  the  guardian  who 
holds  under  its  appointment,  and  to  enforce  the  due  perfoftnanoo 
of  the  office  conferred  by  that  court,  it  having  jurisdiction  over  bo 
other.  When,  therefore,  that  office  ceases,  the  probate  court  caa- 
not  call  to  account  for  any  thing  which  takes  place  afterwards. — 
Here  the  marriage  of  the  guardian  having  by  express  statute  extin- 
guished all  right  under  the  probate  appointment,  the  ward  wovM 
be  without  remedy  for  the  profits  made  subsequently. 

Nor  need  the  marriage  be  first  proved  or  certified  in  the  probate 
court,  any  more  than  the  death  of  the  guardian.  Like  forfeiture  by 
statute,  whenever  and  wherever  the  fact  b  proved,  the  extingnisb- 
ment  takes  place  from  the  date  of  the  fiict ;  otherwise,  inextricable 
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eonfiisioD  would  arise  in  ihe  suits  whicb  the  guardian  night  com-    WwoBjai, 
menoe  for  the  property  of  the  ward.  tST*^' 

The  bond  taken  in  the  probate  court  (maj  be  as  in  the  present  ^*^  ^  ***• 
case)  for  a  sum  less  than  the  property  shall  eTentually  piove  to  be  Torrv- 
worth,  and  as  no  more  can  be  recovered  on  the  bond  than  the 
amount,  the  action  of  account  is  a  necessary  remedy.  It  is  no  an- 
swer to  say,  that  more  security  can  be  requited  in  the  proibtte  court ; 
(ott  if  the  guardian  has  got  tbe  property,  will  he  give  the  seeurhy  ? 
Beside,  the  guardianship  may  have  terminated  before  die  surfdwi 
is  known. 

It  has  been  decided,  UiM  wbertie^  the  guardian  is  apfiointM  by 
one  having  authority  for  that  purpose,  (ad  testamentary  guaidiaos 
in  Etigland,  who  give  recognizance)  or  by  operation  of  common 
law,  the  obligations  and  remedies  are  the  same  both  in  taw  and 
equity. — 1  P.  Wm's,  704,  Duke  of  Beavfort  vs.  Buty.  Vaughn, 
119,  Bedell  vs.  Constable.  8  Bac.  Abr.  406.  3  Jacobs'  L.  Dit. 
dl7.    S  Atkyns,  685. 

Tbe  rule  is,  that  if  the  guardian  has  once  accounted  fiririy  and 
fUlIy,  he  may  plead  it  in  bar  of  the  action,  but  that  be  could  have 
accounted  elsewhere,  is  no  defence. — 1  Com.  Dig.  100. 

Nor  is  the  guardian,  by  the  action,  deprived  of  his  privSe^  of 
allowance ;  nor  is  the  difficulty  of  proving  th6m  even  enhanced, 
being  entitled  to  the  same  privileges  and  on  the  same  evidences  be- 
fore the  aucfitors  that  he  could  before  the  judge.-^l  Caine's, 
96. 

In  regard  to  the  particular  proceedings  in  the  prebaie  court,  such 
as  inventory,  partiid  accounting,  ffcc.  they  are  the  same  as  in  the 
states  of  Massachusetts,  Connecticut  and  New-Yott,  where  the  «:- 
tion  is  allowed. — Stat,  wt  supra. 

That  the  suit  on  the  bond  must  be  brought  in  tbe  county  wbere 
taken,  does  not  affect  the  action  more  than  in  other  saita  where  the 
plaintiff  has  his  election,  as  tress,  quare,  for  cutting  and  carrying 
away  timber,  must  be  brought  in  the  county ;  but  4e  bams  and  tro- 
ver fot  cut  timber  may  be  brought  by  the  same  plaintiff  in  hia  oWn 
county.  So  too  ejectment  in  the  county,  but  bill  of  foreclosure 
elsewhere.  Beside,  as  the  auditors  are  appointed  by  the  court, 
the  convenience  of  the  parties  as  to  locality  may  be  consvltMl  if  ne- 
cessary.— 1  Bac.  Abr.  67.     Stat.  Ver.  p.  711^,  ^48— A.  p.  J41, 

Moreover,  if  there  sfaouM  be  some  inconvemenoe,  ft  is  not  for 
the  court  to  balance  them,  especially  when  Hhe  question  is  not  wheth- 
^  a  defendant  m^,  if  he  prefors  it|  ssfCfle  with  the  jud^  io  ibr^ 
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^^nj^«»  county  where  the  judge  lives,  which  after  all  may  in  many  cases  he 
18S5.  '     that  of  neither  party ;   but  whether,  when  he  wholly  neglects  and 

ri#id^«r ««.  refuses  to  settle  at  all,  he  may  avail  himself  of  his  own  wrong  to 
Torrey.  prevent  the  plaintiff  from  seeking  his  right,  agreeable  to  (he  lon^ 
estaUished  usages  of  law. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^This  IS  a  plea  to  the  jurisdiction  of  the  court; 
insisting  that  the  defendant  was  guardian,  and  that  the  whole  junV 
diction  in  relation  to  her  guardianship  is  exclusively  in  the  probate 
court.  The  replication  avers,  that  the  defendant  ended  her  guar- 
dianship by  marriage,  in  1896 ;  and  to  this,  th^  defendant  demurs. 
This  is  not  an  objection  to  the  form  of  the  action,  and  it  is  there- 
fore unnecessary  to  decide  whether  either  or  all  of  the  counts  should 
have  been  against  the  defendant,  as  guardian^  or  as  bailiff;  or  to 
inquire  whether  that  part  which  relates  to  the  land  should  have 
been  in  Windsor  county,  for  the  plea  does  not  insist  on  such  a  ju-* 
risdiction  in  Windsor  county  court.  It  is  also  unnecessary  to  in* 
quire  whether  all  of  these  cognts  can  be  sgstain^d ;  for  if  any  ope 
of  them  can,  under  the  circumstances  stated  ip  the  plea  and  repli- 
cation, then  this  plea  to  the  jurisdiction  must  fail.  In  all  pleas  to 
the  courts  of  general  jurisdiction,  it  must  be  shown  that  there  i^  an- 
other court  of  exclusive  jurisdiction,  in  which  effectual  justice,  to 
«  the  full  extent  to  which  the  plaintiff  is  entitled,  may  be  administered. 

1  Chit.  Plea.  432,  and  the  authorities  there  cited. 

If  the  4^fendant's  marriage  did  immediately,  by  operation  of 
law,  put  an  end  to  her  guardianship,  in  1826,  and  yet  she  continu- 
ed to  receive  the  rents  and  income  until  the  full  age  of  the  ward, 
or  until  the  commencement  of  this  suit,  the  plaintiffi  could  not  have 
entire  remedy  in  probate,  and  this  action  roust  be  sustained,  or  the 
plaintiffi  are  without  redress^  at  least  in  relation  to  that  part  subse- 
quent to  1826. 

The  counsel  for  the  defendant  insist,  that  inasmuch  as  the  defen- 
dant's marriage  was  not  noticed  in  the  probate  court,  and  she  con- 
tinued to  act,  she  was  still  legal  guardian.  It  is  insisted  that  the 
probate  court  must  pftss  op  the  subject,  %nd  find^  the  marriage  apd 
decree  on  the  subject,  apd  that  it  is  like  the  death,  or  incompeten- 
cy, or  removal  of  one  joipt  administrator.  The  statute  on  these 
two  subjects  is  entirely  different.  By  the  34th  section  of  the  act 
constituting  probate  courts,  it  is  provided  thai  wbpn  any  executor,ad- 
roinistrator  or  guardian  shall  reside  without  the  state,  or  neglect  to 
account  on  proper  notice,  or  neglect  to  perform  any  decree  of  s|i4 
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courty  6r  shall  abscond  or  become  nan  cotnpo$  mentis f  or  otherwise    Wiudbam, 
incapable  or  unsuitable  to  discharge  the  trust,  such  court  may  de-        1836.  ' 
crtt  their  powers  to  cease.     By  the  38ih  section,  it  is  provided    **"***  •'  *• 
*^  That  when  a  feme  sole,  appointed  executrix,  administratrix,  or      Torr«y. 
guardian,  shall  marry,  siLch  marriage  shall  extinguish  her  right, 
under  such  appointment." 

By  the  35th  section  it  is  provided  *'  in  all  cases  where  the  exck- 
cutor,  administrator  or  guardian  shall  die,  or  where  the  probate 
court  shall  decree  that  their  powers  shall  cease,  or  their  right  be 
by  law  (xtinguished,  such  court  shall  have  power,"  &c.  to  grant 
power  to  others.     This  collation  of  the  provisions  of  the  statute, 
shows  obviously  that  in  relation  to  a  number  of  causes  of  incompe- 
tency, the  statute  empowers  the  court  to  pass  upon  them,  but  the 
trust  does  not  cease  until  the  court  so  decree.     It  is  also  apparent 
that  it  is  contemplated  vacancies  may  exist  in  three  modes,  to  wit : 
1,  death-^2,  where  the  court  decree  the  trust  to  cease,  and  3,  the 
right  being  by  law  extinguished.   And  it  also  appears  that  the  mar- 
riage of  a  feme  sole  guardian  is  of  the  last  class.     Such  marriage 
shall  extinguish  their  right.     Whether  the  trust  and  power  shall 
survive  on  the  death  of  a  joint  administrator,  is  a  case  on  which  the 
probate  court  is  to  decree.     The  statute  seems  clear  and  explicit, 
and  safety  and  expediency  would  appear  to  sustain  this  view.     By 
marriage,  the  wife  passes  under  the  control  of  the  husband,  and  be- 
comes incapable  of  keeping  the  effects  of  the  ward  separate  from  ^ 
those  of  the  husband.     She  has  contracted  a  relationship  of  legal 
dependence,  inconsistent  with  her  trust,  and  for  which  her  bail  can- 
not be  holden.     She  cannot  even  sue  for  the  debts  of  her  ward, 
without  joining  her  husband,  and  then  the  judgment  would  survive 
to  him.     That  a  course  so  fruitful  of  incongruity  is  to  arise  or  con- 
tinue, because  the  probate  court  does  not  take  official  cognizance 
of  a  marriage  of  which  it  has  no  means  of  knowledge,  is  both  against 
the  express  provision  of  the  stat^ite  and  common  safety  and  securi- 
ty.    The  defendant's  right  and  power  as  guardian,  ceased  upon 
her  marriage  in  1826.     For  the  use  and  income  after  that  time,  the 
probate  court  could  not  compel  account,  and  it  therefore  follows  that 
^he  CQiinty  court  had  jurisdiction  of  this  cause.     Here  we  might 
dispose  of  this  question ;  but  as  the  entire  question- has  been  argu- 
ed, and  the  parties  consider  a  full  decision  not  only  impoitant  to 
general  practice,  but  to  the  ultimate  decision  of  this  case,  the  court 
proceed  further. 

Can  this  action  be  sustained  for  an  account  of  those  things  which 
done  9nd  received  by  the  defendant  within  her  powers  of 
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WmMUi,  guifdiaii.  The  onljr  gMtfdian  kaowtt  i6  the  ooiiiilK>fi  law,  wbo  bad 
iJms?'    die  cincody  of  estate^  was  that  of  guardian  ia  sdcage.    Ouafdiaos 

fS(Ad  tfc  Mi.  yy  Batare,  and  for  nurture,  and  in  chivalry,  only  extended  to  tbe 
Tartly.  persoD.  AgaitMt  the  goaidian  in  socage,  account  could  be  sustain- 
ed, declaring  against  bioi  as  guardian,  and  in  that  way  only.  It  is 
now  argued  from  this,  that  the  action  could  be  sustained  against  do 
other.  This  does  not  follow,  for  no  other  Was  then  known.  It 
fijlly  appears  that  if  any  ppecson  got  into  possession  of  tbe  heir's 
laads,  and  used  them  as  for  him,  and  not  in  their  own  right,  the  ac- 
tion of  account  couU  be  sustained  against  him  as  biuliff.  Therefore^ 
this  octioft  ooutd  have  been  sustained  at  common  law.  Perhaps  it 
is  in  analogy  with  the  ancient  common  kw,  sustaining  account 
againA  the  only  guardian  known  (o  that  Awr,  that  the  courts  in  this 
ooontry,  considering  the  common  law  as  baring  an  elastic  and  ex- 
pansite  |irinoipIe,  adapting  itself  lo  the  exigencies  of  society,  have 
sustained  this  action  against  such  guardians  a$  are  known  ie  our 
lams.  This  analogy  would  be  perfect  if  the  declaration  were  against 
them  as  guardian,  not  bailiff.  The  defendant  here  seems  to  insist 
on  abatement  on  tbe  same  matter  on  which  a  guardian  in  socage 
insists,  when  sued  as  bailiff,  that  is,  that  be  is  not  sued  in  bis  right 
cafMCfty ;  but  goes  further,  and  bsists  that  no  action  in  any  ferm 
can  be  sustained  in  the  common  kw  courts.  This  seems  to  be  in- 
listing  on  the  privilege  of  a  giwrdian  in  socage,  and  yet  dtscllming 
his  Kability. 

i^gain,  when  a  guardian  in  socage  held  beyond  his  ward's  arri- 
f«l  at  the  age  of  14  years,  the  actbn  ooold  be  sustained  against  bim 
aa  baiHtf.  This  the  defendant  has  doM  by  holding  beyond  tie 
temfitiati6n  of  her  geraidiaii»hip,  her  marriage.  But  inasmuch  as 
all  persoffis,  even  imruders,  wbo  used  the  ward's  estate  fortke 
waM,  weM  salijeet  to  th'e  snit  as  bailiff,  and  acne  couid  excuse 
fheaMi^lves  fotft  guwdian  in  secage,  this  defendant  must  be  HaUe. 

It  is  bowe^Mer  msidted  that  when  the  guardianship  is  by  aj^point- 
ftient  a«rd  not  by  descent,  as  in  socage,  there  the  action  cannot  be 
su^hmd.  To  suiTtaiA  thi^  tkictrme,  no  decision  is  produced,  not 
eteA  it)  tektidn  to  tesvametttary  guardians  under  the  statute  of 
Gbftifes  n.,  nor  s&  to  gntfrdiafis  and  tutors  appointed  by  the  eccle- 
ai«iti(:ri  courts  rn  England,  Motb  that  period ;  n6r  in  relation  to 
goar^fiaas  in  diancery.  That  such  actions  do  tm  Appear  in  the 
books  ag^iiMt  sobh  gitordiam,  may  be  ascribed  to  two  reasons  : 
lst|  If  such  suits  were  brought,  they  would  be  against  theM  as  blu- 
Mk,  as  already  ihown.— 1M,  Matters  of  trust  tnd  accomt  went 
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ioto  chancery.  lUa,  bove^er,  did  not  repeal  tho  ae^n  of  account)    ^^Lmm. 
and  it  has  always  been  left  on  foot  in  thb  country.     We  are  there-        iw. 
lore  not  furnished  with  a  single  English  decision  that  this  action   ^'*^^^  ** 
would  not  be  there  sustained,  even  for  a  guardianship  by  appoint-      Toirey. 
ment. 

Can  it  be  sustained  where  the  guardianship  is  not  only  by  ap- 
pointment, but  appointment  by  a  board  having  power  to  compel 
an  aocQUQt,  and  pos«essing  ao  enure  system-  In  Connectieul, 
where  the  probate  court  appoint  the  guardian,  take  bonds,  and  can 
compel  an  account,  a  system  as  entire  as  ours,  it  fully  appears  that 
after  the  termination  of  the  guardianship,  the  action  of  account  is 
sustamed.  So  it  also  appears  in  Massachusetts.  In  New- York, 
where  a  surrogate  may  appoint  a  guardian,  taking  bond  or  the 
chancellor  without,  and  where  all  is  a  perfect  system  of  accounting 
in  chancery,  still  it  appears  that  at  and  after  the  termination  of  the 
guardianship,  the  ward  may  have  an  action  of  account  at  common 
law,  and  the  court  of  chancery  does  not  enjoin  or  interfere  with  it» 
This  never  extends  to  intermediate  accounting. 

However  much  we  are  inclined  to  confine  parties  to  a  single  tri- 
bunal, and  not  to  increase  the  already  arduous  duties  of  the  county 
courts,  and  whatever  might  be  our  views  of  convenience,  we  feel 
constrained,  from  these  principles  and  authorities,  to  hold  that  this 
action  of  account  may  be  sustained,  after  a  guardianship  ceases,  for 
what  transpired  under  it. 

It  is  not  to  be  disguised,  that  the  probate  court  is  not  clothed 
with  aU  the  power  wanted  (br  the  accomplishment  of  the  object  of 
this  action,  the  power  of  compelling  an  account  and  enforcing  the 
collection  of  the  balance  found  due,  but  more  especially  giving 
judgment  for  what  accrued  after  the  termination  of  the  guardian's 

life. 

Judgment  rarersed,  and  the  defendant  to  anewer  over. 
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WrHDBAS,  State  vs.  Town  of  Whitikghim. 


1836. 


'  A  town  !•  liable  to  an  indiotment  for  not  erecting  a  bridge*  ordered  by  tho 
road  commiMioners. 

It  if  not  uedeisai'y,  in  such  indictment,  to  set  forth  that  the  eelectmen  had, 
previous  to  such  order,  neglected  lo  build  such  bridge. 

Where  an  appeal  waa  taken  from  the  decision  of  the  road  commissioners,  and 
a  committee  appointed  by  the  county  court,  such  committee  were  not  reqai. 
red  to  make  any  new  order,  but  only  to  reverse  or  affirm  the  order  of  the 
eommissioners. 

iDdictinent  for  not  building  a  bridge  ordered  by  the  road  conw 
missioners.     The  indictmet  read  as  follows : 

'<  That  on  the  529tli  day  of  April,  A.  D.  182d,  upon  the  petition 
of  Zacbariah  Wheeler,  and  more  than  twenty  others,  inhabitants 
and  freeholders  of  Whitingham  and  vicinity,  in  said  county  of  Wind- 
ham, to  the  road  commissioners  for  said  county,  who  were  duly  ap- 
pointed and  sworn  into  office,  it  was  by  the  said  road  commissioners 
(after  due  notice  given  to  the  selectmen  of  said  town  of  Whiting- 
bam)  ordered  and  adjudged  that  a  bridge  be  erected  and  established 
across  Deerfield  river,  within  said  town  of  Whitingham,  beginning  in 
the  centre  of  Mill-Brook  Road,  so  called,  on  the  easterly  bank  of  said 
river,  one  rod  from  the  beech-tree  standing  on  the  bank  of  said 
river,  marked  on  a  course,  south  thirty-four  degrees  west  from  said 
beech-tree,  running  from  thence  west  forty-six  and  a  half  degrees 
north,  till  it  intersects  the  road  on  the  west  side  of  the  river,  lead- 
ing to  Readsboro' ;  and  that  the  said  town  of  Whitingham  should 
within  one  year  from  the  first  day  of  November  then  next,  erect 
and  build  across  Deerfield  River,  at  the  place  before  mentioned,  a 
good  and  substantial  bridge,  at  least  sixteen  feet  wide ; — and  after 
the  making  said  order  and  adjudication,  the  same  was  duly  record- 
ed in  the  oQue  of  the  town  clerk  of  the  town  of  Whitingham  afore** 
said ; — and  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  pre- 
sent, that  within  twenty  days  from  the  time  of  making  said  order 
and  adjudication,  the  selectmen  of  said  Whitingham  demanded  of 
the  clerk  of  said  road  commissioners  an  appeal  from  said  order  and 
adjudication ;  and  such  proceedings  were  thereupon  had,  that  Mar- 
tin Field,  William  H.  Williams,  and  Edward  Houghton,  a  commit- 
tee appointed  by  the  county  court,  begun  and  holden  at  Newfane, 
within  and  for  Wmdham  county,  on  the  third  Tuesday  of  Septem- 
ber, A.  D.  1829,  agreeable  to  the  statute,  on  the  27th  day  of  Sep- 
tember, A.  D.  1829,  in  all  things  affirmed  said  order  and  adjudica- 
tion of  the  road  commissioners  aforesaid,  and  thereof  made  report 
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to  the  town  clerk  of  Whitingham  aforesaid,  and  caused  the  said  re-    WniMi^- 
port  to  be  recorded  id'  bis  office^  and  itmde  a  like'^report  to  %he       i$l^ 


derk  of  said  road  commissioners,  and  the  same  was  by  said  clerk  ^^^* 
duly  recorded.  And  the  jurors  aforesaid,  on  tbeir^oaths  aforesaid^  whiticfhan^. 
farther  present,  that  although  the  time  designated  in  said  order  of 
ihe  load  Commissioners,  so  ofiered  as  aforesaid,  bath  long  since 
closed,  to  wit,  on  the  first  day  of  November,  A.  D.  1830,  yet  the 
town  of  Whitingham  aforesaid,  not  regarding  said  order,  hathjnot 
built  and  erected,  nor  caused  to  be  built  and  erected,  any  bridge 
actOsS  Deerfidd  Ri^er  at  the  place  designated  in  said  order,  nor 
have  the  selectmen  of  sad  Whitinghami  buiit  and  opened  [a  bridge 
according  to  the  direction  of  said  order.  But  on  the  contrary,  (he 
said  town  of  Whitingham,  from  the  date  of  said  order,  and  contin- 
ually afterwards,  until  the  day  of  taking  this  inquisition,  have^neg- 
iected  to  erect  a  bridge  across  Deerfield  River,  within  said  fowo  of 
Whitingham. 

P]ea-^6ener«/  Demurred 

Mr,  Keye$  for  defendant. — 1 .  The  demurrant  contends,  thai 
the  indictment  does  not  set  forth  sufficient  matter  on  which  to  ground 
a  conviction. 

In  counting  upon  the  doings  of  inferior  tribunals,  afl  those  facts 
must  be  averred  which  are  necessary  to  exist  to  give  such  tribunals 
jurisdiction. — 4  Mass.  Rep.  361. — 1  Mass.  R.  79. — 9  Mass.  R, 
543.— 11  Mass.  R.  507. 

It  appears  from  the  indictment,  that  the  road  commissioners  un- 
dertook to  locate  a  bridge,  which  was  exclusively  within  the  juris- 
diction of  the  selectmen,  and  the  proceedings  were  coram  nonju" 
AVrc— Stat.  1827,  p.  13.— Stat.  180©,  p.  437. 

The  indictment  shbws  no  existing  order  upon  the  town  for  the 
msdniTg  said  bridge.  The  appeal  vacates  the  order  of  the  roadf 
commissioners,  and  no  order  was  afterwards  made. — Statute  1828/ 
p<  9. 

2.   The  neglect  of  the  town  to  build  (he  bridge,  Ts  not  ah  offend e^ 
for  which  they  are  liable  fo  indictment. 

Roads  and  bridges  are  creatures  of  the  statute,  and  the  statute 
authorizing  them  is  intended  to  be  a  complete  system,  and  varies 
die  common  lafw. — Royaltoti  vs.  Fox,  5  Vt.  R.  458. 

But  the  sta/Ute  in  existence  at  the  time  the  bridge  was  laid,  ap-: 
plied  the  remedy,  which  was  rtew  and  unknown  to  the  commotr 
kw.— Stat.  1827,  ^  6. 
'  When  a  statute  makes  a  new  ofience,  not  prohibited  by  the  eom^^ 
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^^j[gp"^''»    mon  hw,  and  appoints  a  particuhr  proceeding  against  the  ofieoder, 

mS^*    without  mentioning  an  indictment,  the  remedy  by  indictment  does 

"™       not  Ke,  because  the  mentioning  the  other  remedies  impliedly  e»- 

w)»iiiDgb.in    chides  the  indictment.— Hawk.  P.  C.  chap.  95,  ^4,  p.  811.— « 

Keb.  34  b  273.— Cro.  Jac.  643.— «  Roll.  Rep.  347.     Ihx  m. 

Robinsm,  d  Burr.  Rep.  805,  b  908.— Rex  vs.  Royal,  8  Burr. 

Rep.  834. 

Indictments  for  such  offences  are  not  consistent  with  the  genitis 
of  republican  governments ;  and  even  the  courts  in  England  frown 
upon  indictments  where  there  is  another  remedy. — Rex  vs.  RobiU' 
am,  3  Burr.  Rep.  804.— -iZf'a?  vs.  Royaly  2  Burr.  Rep.  884. 

In  the  present  case,  there  is  ample  provision  in  the  statute  of 
1832.— Stat.  1832,  p.  7,  4»  2. 

If  it  be  said  that  where  the  statute  appointing  a  particular  reme-» 
dy  is  in  a  different  section  from  the  section  imposing  the  duty,  either 
the  particular  remedy  or  the  indictment  may  be  resorted  to,  we  an^ 
Bwer,  in  the  present  case,  no  duty  is  imposed  on  the  town  except 
what  the  section  giving  the  remedy  creates. — IRng  vs.  fiarrii^  4 
T.  R.  202.-2  Hale  P.  C.  171. 
^  If  it  be  said  the  repeal  of  the  road  law,  in  1831,  revived  indict-* 

ments,  we  say,  the  repeal  could  not  revive  what  never  before  ex- 
isted, neither  can  indictments  arise  by  implication. 

Again,  at  the  time  this  offence  was  committed  by  the  town  of 
Whitingham,  the  road  commission  law  was  in  force.  By  the  9th 
section  of  that  law,  it  is  provided  that  hereafter  no  presentment  or 
indictment  be  had  against  any  town  for  not  making  or  repairing  any 
highway  or  bridge  IaI3  or  ordered  to  be  made  by  said  commis»on- 
ers.— Stat.  1827,  <5^9,  p.  15. 

Therefore  the  statute  of  1831  (or  any  law  that  the  legislature 
could  pass)  if  construed  Co  permit  indictments  for  such  offences, 
would  be  expostfaclo  and  void. — Constitution  U.  S.  art.  1,  ^10. 

The  case  in  fifth  Ver.  Rep.  in  principle  settles  this  case. — Roy^ 
alion  vs.  Fox,  5  Vt.  R.  458. 

Mr.  Field  and  Mr.  Bradley  for  the  State. — 1.  The  6rst  objec- 
tion at  the  court  below  was,  that  the  indictment  (which  was  for  not 
obeying  an  order  of  road  commissioners)  did  not  show  that  applica- 
tion had  been  made  to  the  selectmen  before  the  petition  was  made 
to  the  road  commissioners.  To  this  it  is  answered,  1,  That  that 
fact  need  not  be  averred  in  the  indictment,  but  will  be  presumed  to 
have  existed.  2.  That  by  not  pleading  it  before  the  commission* 
ers,  or  at  the  county  court,  on  the  appeal,  all  advantage  fitmi  the 
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warn  of  such  |»«?ious  applicatioo,  has  been  wjuved;  Bud,  8,  Thai    WiuwAm. 
at  aay  rate,  the  order  cannot  be  impeached  for  such  cause  in  this     'mS*?* 
proceeding,  but  must  be  avoided,  if  at  all,  by  certiorafi.'See  Rovh       SSSJ 
land  vs.  Veak,  Cowp.  18.    Bdk  vs.  Broadbeni,  3  T.  R.  J  85.  WhiiuShMi. 
1  Saunders,  in  note,  92. 

8.  The  second  objection  was,  that  the  statute  of  1806  prescribes 
•  di£krent  remedy,  which  must  be  pursued ;  and  that  an  indictment 
will  not  lie. — Stat.  437. 

To  this  it  is  answered,  that  the  indictment  is  good  at  comtnoo 
law,  and  is  not  affected  by  that  statute.— Se^  Rex  vs.  Belme,  Cow* 
per^s  Rep.  648.  2  Burr.  799.  4  T.  R.  305.  8  East.  41.  Al- 
so 2  Chit.  Crim.  Law,  139,  note. 

The  5th  section  of  the  act  of  1806,  expressly  saves  the  remedy 
by  indictment.  It  is  also  contended,  that  the  liability  under  the  Or- 
der was  cast  not  on  the  selectmen,  but  upon  the  town,'  and  that  no 
penalty  is  incurred  by  the  selectmen  in  not  complying  with  it ; — 
consequently,  if  this  remedy  by  indictment  does  iu)t  exist,  there  is 
none  whatever,  and  the  repealing  act  of  1831,  which  expressly 
saves  the  iialnlity,  has  left  the  public  without  any  remedy  to  en- 
foraeit. 

The  opinion  of  the  court  was  dielivered  by 

WiLUAMS,  Ch.  J. — The  indictment  sets  forth,  that  on  the  29th 
day  of  October,  1829,  an  order  was  made  by  the  road  commission- 
ers for  the  county  of  Windham,  that  a  bridge  should  be  located  and 
established  in  the  town  of  Whitingham,  across  Deerfield  River;— 
that  the  town  should  make  it  in  one  year; — that  an  appeal  was  ta- 
ken from  this  order  by  the  town — a  committee  appointed  by  the 
county  court,  in  pursuance  of  the  statute,  who  affirmed  the  order 
of  the  commissioners,  and  that  the  town  have  neglected  to  make 
the  bridge,  agreeably  to  the  order. 

To  this  indictment  there  is  a  demurrer.  It  is  objected  to  the 
indictment,  that  if  the  town  is  liable  to  a  proceeding  of  this  kind, 
yet  that  the  indictment  does  not  set  forth  sufficient  matter — a^  it  is 
not  alleged  that  the  selectmen  bad  refused  or  neglected  to  build  a' 
bridge,  and  further,  that  no  existing  order  upon  the  town  is  s^ 
forth,  inaso^ucb  as  it  is  contended,  that  the  order  made  by  the  com- 
missioners was  vacated  by  the  appeal,  and  no  order  was  afterwards 
made. 

Upon  the  first  of  these  exceptions,  it  is" sufficient  to  remark,  that 
the  commissioners  had,  by  the  statute  then  in  force,  general  juris- 
dictiop  over  the  subject  of  roads  and  bridges.    If  tbijy  proceeded 
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WiHDHAM,  irregularly,  or  in  a  case  where  there  bad  been  no  neglect  or  refusal 
1836.  '  by  the  selectmen,  their  proceedings  were  subject  to  be  quashed  on 
****•  certiorari.  That  in  an  indictment  against  a  town  for  not  comply- 
whitinghaiB.  ing  with  an  order  made  by  the  commissioners,  it  is  not  necessary  to 
aver  the  neglect  or  refusal  of  the  selectmen ;  but  from  the  commis- 
sioners' having  this  general  jurisdiction,  it  is  to  be  presumed,  that 
the  selectmen  had  so  far  neglected,  as  to  render  their  action  neces^ 
sary. 

Qq  the  second  objection,  it  is  to  be  observed,  that  an  appeal  does 
not  so  far  vacate  an  order  of  the  commissioners,  as  to  render  a  new 
order,  by  the  committe,  oppointed  by  the  county  court,  necessary. 
The  original  order  of  the  commissioners  must  contain  all  the  direc- 
tions necessary  to  efiect  the  object ;  and  this  order  is  to  be  affirm- 
ed  or  reversed  in  ioto  by  the  committee.  The  committee  could 
make  no  new  order,  nor  add  to,  or  alter  the  one  made  by  the  com- 
nrissionecs*  On  the  most  material  question,  whether  an  indictment 
can  be  maintained  in  such  a  case,  it  is  |;.q  be  remembered,  that  the 
general  principle  applicable  to  this  subject,  which  we  find,  is  this : 
that  dispbedienq^  to  an  order  of  sessions,  (who  in  England  regulates 
the  subjects  of  highways  as  well  as  others)  is  an  offence  indictable 
at  common  law.  Where  the  court  of  sessions,  or  any  other  tribu- 
nal, are  empowered  to  impose  a  duty  on  any  corporation  or  individ- 
ual, which  affepts  or  interests  the  public,  a  neglect  to  perform  that 
^pty,  subjects  those  neglecting,  to  an  indictment. 

In  Rex  ys.  Davisy  mentioned  in  3  Bur.  803,  it  wa3  said,  where 
two  justicps  vfejp  empowered  to  remove  a  pauper  to  the  place  of 
his  last  settlement,  but  no  provision  was  made  by  the  act  to  punish 
the  officer  who  should  refuse  to  receive  the  pauper,  the  only  rem- 
edy was  at  common  law,  to  indict  him. 

In  Rex  vs.  Robinson,  2  Bur.  799,  where  an  order  was  made  up- 
pn  a  man  for  keeping  and  maintaining  his  'grand-children,  and  he 
refused  to  obey  the  order,  it  was  held  tha^  an  indictment  lay,  not? 
withstanding  there  was  a  particular  penalty,  and  a  summary  way  to 
^nfo^jS  if, 

|q  Rex  ys.  Royatt,  2  Bur.  833,  an  indictment  was  sustained 
against  the  deffsndapt,  foj:  pot  sending  a  cart  and  men  to  labor  on 
the  highway,  in  pursuanpe  of  an  order  of  the  surveyor  of  the  high- 
ways. All  these  were  indictments  at  coqimon  law,  and  sufficiently 
qhow  that  this  is  the  proper  and  appropriate  remedy  to  enforce  obe- 
dience to  an  order  of  sessions,  in  relation  to  a  public  duty  or  bur- 
^Q.  The  (question  then  will  arise,  whether  the  order  set  forth  in 
this  indictment  is  o|*  that  ch^r^cter,  that  a  town  neglecting  to  obey 
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it,  is  liaUe  to  indictmeDt  at  common  law.     That  the  order  is  by  a    ^YjJJ^"*"' 
competent  tribunal,  and  that  the  burthen  or  duty  affects  the  public        i836.  * ^ 
interest,  is  unquestionable ;  but  whether  the  towns  are  not  exempt-       ^^^'^^ 
ed  from  indictment,  or  whether  an  indictment  wpuld  ever  lay  against  Whiiinfhtm. 
a  town  for  not  building  a  bridge,  is  to  be  learnt  from  the  various  stat- 
otes  on  this  subject,  comparing  their  provisions  with  those  of  the 
common  law. 

In  the  first  statute  in  relation  to  highways,  passed  in  1797,  no 
provision  was  made  for  building  bridges.  Bridges  were  considered 
)^s  part  of  ^h^  highways,  and  if  out  of  repair,  the  towns  were  liable 
to  be  fined,  if  any  special  damages  accrued  to  individuals,  from 
the  insufficiency  or  want  of  repair  of  the  public  bridges  or  high- 
ways. 

In  November,  1806,  an  act  was  passed  in  relation  to  bridges.*-* 
Wherever  a  bridge  was  wanted,  application  was  to  be  made  to  the 
selectmen  by  twenty  freeholders,  by  the  first  of  May  in  each  year : 
If  the  selectmen  refused  to  build  the  bridge  in  six  months,  applica- 
tion might  be  made  to  the  county  court,  who,  on  the  report  of  a 
committee,  might  make  an  order  on  the  selectmen  to  build  the 
bridge  within  such  time  as  they  should  appoint.  The  selectmeii 
were  authorized  to  build  such  bridge,  and  raise  money  for  that  pur- 
pose by  tax,  without  vote  of  the  town,  and  to  insure  their  compli- 
ance with  the  order,  they  were  liable  to  a  fine  of  five  dollars  a  month 
for  every  month's  neglect  to  build  the  bridge.  As  the  selectmen 
had  ample  and  sufficient  power  for  the  purpose,  this  penalty  was 
sufficient  to  induce  them  to  do  their  duty,  and  was  sufficient  for 
the  purpose.  So  far  the  towns  were  pot  liable  to  an  indictment,  as 
the  burthen  was  cast  upon  their  officers,  and  the  subject  was  out 
of  their  control. 

In  the  statute  of  1827,  under  which  the  order  set  forth  in  this 
indictment  was  made,  the  law  on  the  subject  of  roads  and  bridges 
was  wholly  altered.  The  road  commissioners  were  empowered  to 
make  the  order  which  had  been  previously  made  by  the  county 
court,  and  could  assess  and  collect  money  sufficient  to  carry  th0 
same  into  effect.  This  act  expressly  declares,  that  the  towns  shall 
not  be  liable  to  indictment.  It  is  to  be  observed,  that  under  this 
statute,  the  orders,  decrees,  be.  of  the  commissioners  were  to  bo 
made  on  the  towns,  and  not  on  the  selectmen ;  and  the  remedy 
provided  was  by  collecting  the  fine  or  assessment  to  build  the  bridge, 
directly  from  the  town.  Under  this  statute,  the  proceedings  had 
by  the  road  commissione»,  against  the  town  of  Whitingham,  so  faf 
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Windham,  ^  respects  locating  tnd  establisbing  the  bridge^  and  directing  bow 
183S.  '  and  when  it  sbould  be  made,  were  completei  but  the  remedy  was 
5tai«       jjQ^  enforced. 

WbkiAfiirm.  Iq  1831 ,  tbe  act  of  1827  was  repealed ;  but  in  the  repealing  aec, 
there  was  a  provision  that  it  should  not  affect  any  liabilities  already 
incurred.  AH  remedies  provided  by  the  act  of  1827,  were,  how- 
ever, abolished  by  the  repealing  act  of  1831.  The  proceedings 
had  in  relation  to  this  town  on  tbe  subject  of  this  bridge,  were  then 
in  this  situation ; — ^there  was  an  order  upon  the  town,  made  by  a 
competent  tribunal,  to  wit,  the  road  commissioners,  valid  and  sub- 
sisting, to  comply  with  which,  they  were  under  a  legal  obligation ; 
but  the  remedy  provided  by  the  statute,  and  the  power  of  tbe  com- 
missioners in  relation  thereto,  were  abolished  and  taken  away  by 
the  repealing  act.  By  force  of  the  same  statute,  their  exemption 
from  an  indictment,  was  also  abolished  and  taken  away.  They 
were  then  liable  to  any  proceedings  at  common  law  or  by  statute, 
to  enforce  a  compliance  with  the  order,  or  punish  their  neglect,  if 
they  disobeyed  the  same.  But  inasmuch  as  no  remedy  was  provi- 
ded by  tbe  statute,  and  as  a  duty  was  imposed  upon  the  town  by 
an  order  from  a  known  and  competent  tribunal,  which  tbey  were 
under  obligation  to  perform,  a  duty  of  a  public  nature,  for  tbe  ben- 
efit of  the  public,  a  neglect  to  comply  with  which  was  necessarily 
highly  injurious  to  the  public,  they  are  clearly  liable  to  be  indicted 
at  common  law,  if  they  neglect  their  duty  in  this  particular  by  dis^ 
obeying  the  order.  This  was  intimated  in  the  case  of  Royalton  v«. 
FaXy  5  Vt.  Rep.  458,  though  not  decided,  as  it  was  not  a  point 
directly  before  tbe  court,  in  that  case. 

The  statute  of  1833  makes  no  provbion  for  cases  similar  to  this, 
and  the  statute  of  1834,  though  it  makes  ample  provision  for  future 
cases,,  yet  can  have  no  effect  on  this  indictment,  which  was  then 
pending ;  and  further,  it  may  be  questioned  whether  the  conunoq 
law  remedy  is  in  any  way  affected  by  that  statute,  which  only 
provides  another  remedy. 

The  opinion  of  the  court  is,  that  the  indictment  is  sufficient,  and 
judgment  must  be  rendered  thereon. 
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Erastus  Allen  v«.  Charles  Carfenteiu  jdarek,* 


Whero  the  debtor  in  execution  has  been  committed  to  jail,  and  released  ob  ta. 
king  the  poor  man's  oath,  an  alios  ezecntion  against  the  goods  of  said  debtor 
cannot  issne.on  the  same  judgment,  without  teire  facias,  after  more  tbatt 
eight  years  after  said  release. 

This  was  an  applicatibn  to  the  county  court  to  supersede  an  ejt- 
ecution  as  impropely  and  irregularly  issued  from  that  court.  At 
December  Term,  1824,  Carpenter  recovered  a  judgment  against 
Allen,  on  which  execution  issued,  and  Allen  was  committed  to  jaif, 
and  on  the  10th  day  of  Marcb,  1825,  was  admitted  to  the  poor 
debtor's  oath,  and  released  from  confinement.  Nothing  further 
was  done  until  the  25th  day  of  August,  1834,  when  said  Carpen^ 
ter  prayed  out  execution  of  that  date  against  the  goods,  chattels 
and  estate  of  Allen,  and  Fevied  the  same  ; — to  supersede  which,  as 
irregularly  issued,  this  application  was  made.  Carpenter  having 
been  duly  notified  of  the  application,  appeared,  and  the  county 
court  did  order  said  execution  superseded.  To  this  decision.  Car- 
penter filed  exception,  and  thereupon  the  cause  passed  to  this  court 
lor  revision. 

Vphamfor  defendani* — ^In  the  court  below,  the  plaintiff,  Allen,' 
applied  to  have  an  execution  set  aside  upon  the  ground  that  it  had 
irregularly  issued  against  him.  This  application  was  sustaioed, 
and  the  execution  was  set  aside.  The  defendant,  Carpenter,  todi 
his  bill  of  exceptions  to  the  opinion  and  decision  of  the  court,  in 
setting  aside  the  execution.     And  two  questions  are  now  presented 
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for  the  Qonsideration  of  the  court :  1st,  Was  the  case  a  proper  one 
for  a  bill  of  exceptions  ?  And  26,  Did  the  execution  irregularly 
issue? 

1.  We  admit  that  the  repeal  of  the  court  below,  to  allow  a  plea 
to  be  amended,  or  a  new  plea  to  be  filed,  or  to  grant  a  new  trial, 
or  to  continue  a  cause,  cannot  be  assigned  as  a  cause  of  reversal  or 
a  writ  of  error.  Indeed^  many  incidental  orders  are  made  in  the 
progress  of  a  cause,  before  trial,  upon  which  error  cannot  be'^assign- 
ed.  But  when  a  decision  is  made  upon  the  trial  which  disposes 
of  the  whole  case,  we  insist,  a  writ  of  error  will  lie. 

The  books  say  a  bill  of  exceptions  ought  to  be  opon  some  point 
of  law,  either  in  admitting  or  denying  of  evidence,  or  a  challenge, 
or  some  matter  of  law  arising  upon  facts  not  denied,  in  which  either 
party  is  overruled  by  the  court. — Bull  N.  P.  316.  1  SwiftV 
Dig.  771. 

In  the  case  at  bar,  a  question  of  law  arose  in  the  county  court 
upon  facts  not  denied  by  the  defendant,  and  he  was  overruled,^and 
his  execution  set  aside.  Had  he  not  a  right  then  to  tender  bis  bill 
of  exceptions,  and  pass  his  cause  to  this  court  for  revision  ?  We 
ihink  he  had. 

Again,  the  act  of  1826  declares  that  all  questions  of  law  decided 
by  any  county  court,  and  placed  upon  the  record^  by  the  agreement 
of  parties,  on  the  allowance  and  order  of  such  county  court,  may 
pass  to  the  supreme  court  for  their  decision,  the  same  as  questions 
of  law  that  arise  on  jury  trials. — Vide  Acts  of  1826,  p.  3. 

2.  As  to  the  issuing  of  the  execution.  We  maintain  tbat  the 
execution  was  regularly  issued,  and  ought  not  to  have  been  set 
aside  in  the  court  below. 

A  debtor  in  jail  does  not  pay  bis  debt  by  taking  what  b 
called  the  poor  debtor's  oath,  and  thereby  procuring  his  dis- 
charge from  further  imprisoimient.  The  13th  section  of  the  act 
of  1797,  relating  to  jails  and  jailers,  declares  tliat  all  and  every  judg- 
ment obtained  against  any  such  prisoner,  (that  is,  any  prisoner  who 
has  been  discharged  on  taking  the  poor  debtor's  oath,)  shall,  not- 
^ilhstanding  such  discharge,  be  and  remain  good  and  effectual  in 
law,  to  all  intents  and  purposes,  against  any  estate  whatever,  which 
itiay  then,  or  at  any  lime  thereafter,  belong  to  any  such  prisoner; 
and  a  new  execution  may  issue,  at  any  lime,  against  the  goods,- 
chattels  or  lands  of  such  prisoner,  in  the  same  manner  as  might 
have  been  done,  if  the  prisoner  bad  never  been  in  execution.-^ 
Statute,  5dM> 


\ 
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By  the  express  provisions  of  this  section,  Carpenter,  the  creditoi'  Oian«. 

in  the  eseoHtioo^  had  a  right,  at  any  time,  to  take  an  execution  ''i^ 

against  the  goods  and  chattels  of  Allen,  the  debtor.    If  he  could  ^^ 

take  it  after  a  year  and  a  day  without  tcire  fadoM,  he  could  (ake  it  €tnMnt«r. 
at  any  subsequent  period  of  time,  when  he  could  find  property  to 
eatbfy  it. 

This  section  does  not  recjuire  a  sdre  facias  to  enable  the  credi- 
tor to  obtain  his  execution :  he  may  take  it  at  any  time,  by  apply- 
ing to  the  clerk  of  the  court  in  the  county  where  the  judgment  W8» 
tendered^ 

In  some  instances,  the  statute  directs  a  lare  facias  in  order  ta 
obtain  an  alias  execution.  Where  an  execution  has  been  levied 
on  property  not  belonging  to  the  judgment  debtor,  a  scire  facias  is 
necessary. — Stat.  213. 

By  the  5th  section  of  the  act  of  1823,  after  a  poor  debtor  hat 
been  discharged  from  jail  by  the  commissioners,  the  creditor  is  au- 
thorized, at  any  ttme,  to  take  an  alias  execution  against  his  good* 
and  chattels^  &c. — Stat.  241. 

So  where  a  debtor  has  been  committed  to  jail,  and  remains  there' 
for  years,  the  creditor  in  the  execution  may  discharge  him,  and  take 
an  alias  execution  against  hb  goods  and  chattels,  &c. — Stat.  228, 
sec.  3. 

We  do  not  think  the  court  are  at  liberty  to  treat  the  words  "  at 
any  timej^  introduced  into  the  two  sections  of  the  acts  to  which  we 
have  referred,  as  senseless  and  unmeaning.  We  believe  the  fegis- 
lature  used  the  words  for  the  express  purpose  of  giving  the  judg- 
ment creditor  a  right  to  take  an  alias  execution,  without  the  cost  of 
a  sdrsjacias,  at  any  time,  when  he  could  find  property  to  salia-* 
fy  it. 

Peck  for  plaintiff. — 1.  This  application  was  addressed  to  tbe^ 
discretion  of  the  court  below,  and  their  decision  cannot  be  received 
by  this  court,  tt  is  like  the  application  to  an  inferior  court  for  a 
new  trial,  the  granting  or  re&sal  of  which  cannot  be  assigned  as  er- 

^r.— 6  Cranch,  206.-^  «.  11,  187.    4  Wheat.  213 ^7  id^ 

248.-9  id.  &K.—U  id.  280.     1  Peters.  Rep.  165.    6  East. 
S33. 

2.  The  execution  was  property  set  aside,  it  having  issued  more 
than  a  year  and  a  day  after  judgment. — 3  Bl.  Com.  42]:.v  2  Wills.' 
82.  Co.  Litt.  290.  1  Sauud.  6  n.  1.  3  Caeik's  Rep.  267.  9 
John.  Rep.  523.-^  id.  36&.-«  id.  106.— 13  id.  450.~16 
117.     1  Cowan,  711.— 8  id.  192.     1  Aik.  Rep.  339. 
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^H^^^^f        1Snl  the  plaintiff  insists  that  bis  execatioa  is  warranKMl  by  the  act 
1833?*      bf  179T,  tec.  18 j  (Corop.  Stat.  p.  222)  and  that  that  statute  has 
^^*"       alt^i^d  the  common  law  in  this  particular,  inasroiich  as  it  pio- 
Gvpeotei'.     vides  that  ^ifebution  may  be  taken  out  at  any  time.     When  the 
whole  section  is  taken  together^  it  will  be  found  that  it  does  not 
bear  out  the  plaintiff  in  bis  position.    The  first  part  of  the  section 
provides  that  the  judgment  shall  be  good  and  e^tual  agafaist  the 
property  of  those  who  may  be  discharged  according  to  the  pro  vis- 
ions of  the  ^t ;  and  then  it  provides  that  "  a  new  execution  may 
issue,  at  any  time,  against  the  goods,  chattels,  or  lands  of  such  pris- 
oner, in  the  same  toay  and  manner  as  might  have  been  done,  if  the 
prisoner  had  never  been  in  execution."     How  then  would  the  cred- 
itor have  obtained  an  alias  execution,  had  tlie  debtor  not  been  ar- 
rested ?  It  is  most  manifest  that  it  would  have  been  legally  abated 
by  applying  to  thie  clerk  of  the  court  rendermg  the  judgment,  at 
any  time  within  a  year  and  a  day  after  the  return  day  of  the  otigi^ 
tal  execution ;  but  if  more  than  that  time  had  elapsed,  he  must 
have  revived  the  judgment  by  a  scire  fadas.     The  last  mode  de- 
signated is,  then,  according  to  the  very  terms  of  our  statute  rehiting 
to  the  discharge  of  poor  debtors,  much  like  the  msolvent  act  of  the 
ISth  Geo.  III.  c.  23,  the  84th  section  of  which  declares,  ^tliat  the 
fiiture  effects  of  insolvents,  (except  clothes  and  tools,  of  the  value 
\6f  £20,)  are  to  be  liable  as  before  the  act ;  and  that  any  creditor 
tfiay  at  ainy  lime  kereafhr  sue  out  execution  on  any  judgment  at 
%e  time  of  the  act  recovered,  but  not  against  his  person,"  &e. — 
But  no  ^p^cial  e^ecutioh  can  be  taken  out  on  this  section,  without 
first  suing  out  a  scire  facias. — {Buxton  et  ah  vs.  Mardin^  1  T. 
H.  80.)     Yet  the  wording  of  this  section  furnishes  a  stronger  ar- 
gument in  support  of  the  position  taken  by  the  creditor,  than  that 
of  the  13th  sec.  of  the  act  of  1797,  as  it  does  not  point  out  the 
v>ay  and  manner  in  which  the  special  execution  shall  be  obtained. 
8.  But,  lit  all  events,  an  execution  cannot  be  taken  oat  after 
the  expiration  of  eight  years  from  the  rendition  of  judgment.    B7 
the  disohai*ge  of  the  debtor,  in  the  present  case,  the  judgment  was 
not  extinguished,  but  an  action  of  debt  or  scire  facias  might  have 
been  brought  upon  it,  and  bis  property  attached  .-^3  Mass.  R.  193. 
This  remedy,  however,  must  have  been  pursued  within  eight  years 
after  the  renditkm  of  the  judgment,  and  at  the  time  the  execution 
was  taken  out,  the  remedy,  by  a  suit  upon  the  judgment,  vrzs  bar- 
red by  the  statute  of  limitations ;  and  by  analogy,  the  right  to  an 
execution  was  barred. 
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The  remedy  upon  the  judgment  heisg  gone,  tbe  right  to  tumo^ 
tioD  woM  leem  to  ftll  with  it*  Thiu  by  a  lelease  of  all  dtbi^  or 
duiUs,  tbe  debtor  is  discharged  of  ao  ewtcuiiout  because  the  debt 
or  duty  on  which  it  is  founded  is  discbarged.-*Co.  lit.  S91  • 

If  an  execution,  in  a  case  like  the  one  befcra  tbe  court,  can  be 
taken  out  on  a  judgment  of  ten  yean  standing,  it  may  on  a  judg** 
ment  twenty  years  old.  This  certainly  is  giving  a  oonstrucik>n  to 
tbe  statute,  that  was  never  contemplated  by  tbe  legislature.  By 
the  common  law,  the  discharge  of  a  debtor  from  imprisonment  oa 
executbn,  would  be  a  discharge  of  tbe  debt ;  and  to  provide  against 
this  efiect,  the  13th  section  was  passed  ;  tbe  legislature  intended 
thereby  to  give  tbe  creditor  tbe  same  right  against  tbe  debtor's 
property  to  coerce  payment  of  the  debt,  that  would  have  existed 
had  he  not  been  discharged*  Tbe  legislature  could  never  have  in^ 
tended  to  give  the  creditor  any  other  or  greater  right. 

The  opinion  of  the  court  was  delivered  by 

CoLLJ^MER,  J. — By  tbe  statute  relating  to  jails  and  jailers,  and 
for  the  relief  persons  imprisoned  therein,  provision  is  made  that 
poor  prisoners  may  take  the  oath  therein  prescribed,  and  thereupon 
be  discharged.  In  tbe  13tb  section,  (Stat.  p.  323,)  it  is  provided, 
^^  That  all  and  every  judgment  obtained  against  any  such  prisoner, 
shall,  notwithstanding  such  discharge,  be  and  remain  good  and  ef- 
fectual in  law,  to  all  intents  and  purposes,  against  any  estate  what- 
ever, which  may  then  or  at  any  time  afterwards  belong  ui^to  any 
such  |»risQoer ;  cmd  a  new  tx6Cuiion  may  isme^  at  any  time,  agaimt 
the  goods  J  chattels  or  hnds  of  such  prisoner,  in  the  fiomt  tvai/  and 
manner  as  might  have  been  done^  if  the  prisoner  never  had  been 
in  execiUionp^ 

We  are  now  called  on  to  decide  tba^  tlie  words  ^^  at  any  time*' 
are  to  be  taken  by  themselves,  without  limitation  or  quaIi6cation, 
and  enable  the  creditor  jiot  only  to  take  execution  after  a  commit- 
ment, but  after  the  year  and  a  day,  and  even  exempts  such 
judgment  from  the  statute  of  limitations,  and  by  consequence  from 
all  presumptions  arising  from  lapse  of  time.  This  would  give  to 
these  words  an  efiect  which,  even  if  the  sentence  contained  no 
qualifying  words,  the  court  would  be  slow  to  believe  was  intended 
by  this  statute.  The  object  of  this  expression  is,  however,  quite 
obvious.  It  was  considered  that  when  a  debtor  had  been  in  execu- 
tion or  imprisoned,  it  operated  a  discharge  of  the  judgment.  To 
prevent  this  efiect,  in  case  of  the  discharge  of  the  body,  by  the  poor 
debtor's  oath,  this  section  was  enacted.    Hence  thQ  concluding 
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expression,  as  if  the  prisoner  had  not  been  in  execution.    It  puts 
^the  judgment  on  the  same  ground  as  any  other  unsatisfisdjadgmeut, 
except  as  to  process  against  the  body.    The  statute  in  words  pro* 
Tides  that  the  new  execution  against  the  goods,  &c.  is  to  issue  at 
any  time  in  the  same  way  and  manner  as  might  have  been  done 
had  not  the  prisoner  ever  been  in  execution.     Now  in  what  way 
and  manner  must  an  alias  execution  issue  ?   By  the  common  law, 
if  a  judgment  lay  dormant  more  than  a  year  and  a  day,  it  was  pre- 
sumed to  be  satisfied.    If  the  judgment  was  for  a  debt,  the  action 
of  debt  on  the  judgment  was  necessary.    If  the  judgment  was  ibr 
land  where  debt  could  not  be  sustained,  a  scire  facias  was  brought. 
|n  both  cases  the  declaration  alleged  the  judgment  to  be  unreverse 
ed  and  unsatisfied,  and  the  defendant  must  come  in  and  ^how  his 
aocniing  defence,  if  any  he  has.     By  statute,  (West.  2)  scire  fadas 
was  given  in  personal  actions,  for  conformity.     This  being  a  statute 
not  creating  a  right ,  but  merely  regulating  the  form  of  remedy,  has 
been  adopted  by  the  usages  of  our  courts.     In  ordinary  cases,  after 
a  year  and  a  day,  no  execution  can  issue  on  a  dormant  judgment, 
on  account  of  the  presumption.     While  a  debtor  remains  in  prison, 
perhaps  no  presumption  can  arise,  but  he  may  as  well  be  presumed 
to  have  paid  the  judgment  after  his  release  from  imprisonment,  as 
apy  other  debtof.    There  can  be  no  reason  why  fareyaaas  should 
not  be  brought  to  allow  him  the  opportunity  to  show  payment,  ac- 
eord,  tender,  limitation,  or  any  other  accruing  defence  as  mach  as 
to  any  other  debtor.    Such  is  the  wai/  and  manner  in  which  alias 
executions  are  to  isspe,  when  a  debtor  has  not  been  in  execution, 
and  therefore  by  the  express  words  of  this  sbitute  such  is  the  way 
and  manner  in  which  this  should  have  issued.     It  therefore  irregu- 
larly issued,  and  though  issuing  from  a  court  of  competent  jurisdic* 
tion,  it  was  not  void — it  was  properly  superseded  by  the  county 
^Durt. 

Judgment  affirmec}? 
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Where  the  jflaintifi*  an  officer,  with  a  writ  of  attachmeot,  went  within  five  or  ' 
ten  rods  of  a  wagfon,  which  the  creditor's  attorney  there  turned  out  on  said 
writ,  the  said  wagon  then  being  in  the  road,  in  full  Tiew ;  whereupon  the  said 
officer  went  away  to  attach  other  property,  and  did  not  go  to  said  wagon,  or 
remove  it,  or  sond  any  one  so  to  do,  or  to  keep  control,  or  give  notice  to  any 
one,  and  did  not  return  to  the  same  until  an  hour  or  more,  and  in  the  mean 
time  the  defendant,  in  good  faith,  and  without  notice,  had  purchased  said 
wagon  of  the  owner,  and  taken  possession  thereof,  the  defeiidant  is  entitled 
to  hold  the  same^ 

This  was  an  action  of  trespass  for  a  wagon.  Plea — general  issu4. 
The  plaintiff^  in  support  of  the  issue  on  his  part^  proved  that  be 
wasy  in  the  year  1832^  sheriff  of  Orange  county,  and  that  Josiah 
White  was  his  deputy* 

In  farther  support  of  said  issue,  the  plaintiff  ofiered  in  evidence 
an  original  writ  from  the  files  of  the  court,  and  the  officer's  return 
thereon.  Said  writ  was  in  favor  of .  against  Jo- 
seph Huse,  which  was  objected  to  by  the  defendant,  and  admitted 
by  the  court ;  and  defendant  excepted. 

In  farther  support  of  said  issue,  the  plaintiff  gave  evidence  tend- 
ing to  prove,  that  on  the  13th  day  of  July,  1832,  Daniel  A^ro  A. 
Buck  Esq.  and  Josiah  White,  deputy  sheriff,  went  to  West-Fair- 
lee,  to  attach  the  property  of  said  Joseph  Huse, — that  in  looking 
for  the  said  Huse's  property,  the  said  Buck  and  White,  when  with«> 
in  a  distance  of  from  five  to  ten  rods  of  said  wagon,  saw  it.  The 
hind  wheels  were  near  the  said  Huse's  house — the  fore  wheels  near 
tbem,  and  the  body  lay  by  the  fence. 

(At  the  dbtance  aforesaid,  from  said  wagon,  the  said  Buck,  turn- 
ed the  same  out  to  said  White,  who  then  had  said  writ  in  his  po8* 
session  for  service.  The  said  White  went,  at  that  time,  no  nearer 
said  wagon,  nor  sent  any  one  to  secure  it  for  him ;  but  went  in  pur- 
suit of  other  property.) — In  an  hour  or  so  he  returned  and  found 
the  defendant  and  one  Robinson  putting  the  wagon  together.  The 
said  White  then  claimed  that  he  bad  attached  said  wagon,  as  the 
property  of  said  Huse.  The  said  Rogers  claimed  that  he  had  pur- 
chased of  said  Huse,  said  wagon ;  but  said  White  took  the  wagon, 
(the  said  Rogers  declaring  he  would  sue  him,)  and  put  it  into  the 
possession  of  Mr.  Southard,  for  safe  keeping. 

Defendant  admitted  that  he  took  said  wagon,  standing  on  the 
pi^mises  of  said  Southard,  as  his  own  property. 

The  defendant,  in  support  of  the  issue  on  his  part,  adduced  ev»* 
dence  tending  to  prove,  that  he  was  a  btmajide  creditor  of  the  sai4 
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<>jj|^     Joseph  Huse,  and  that  on  the  forenooo  of  the  iStb  July,  1882,  he 

i8i&.*      purchased  said  wagon  of  the  said  Huse,  in  part  payment  of  bis 

^^^^       debt  against  him,  and  that  he  went  with  Robinson  to  put  said  wag- 

BcgoM.      on  together,  and  take  it  home  with  him,  not  knowing  that  the  said 

White  or  Buck  had  seen  or  attached  it ; — that  when  the  said  White 

came  up,  and  claimed  that  he  had  previously  attached  it,  the  said 

Rogers  stated  that  he  had  purchased  it,  and  forbid  the  said  White 

taking  it  away ;  but  he  did  take  it« 

The  counsel  for  Rogers  requested  the  court  to  charge  the  ju- 
ry, ilukt  if  the  said  White  and  Buck  only  went  within  five  or  ten 
rods  of  said  wagon,  when  they  made  their  pretended  attachment, 
and  then  went  away  without  sending  any  person  to  remove  said 
wagon,  or  take  the  custody  of  it ;  and  Rogers,  a  bona  fide  creditor 
of  Huse,  purchased  it  in  payment  of  his  debt,  without  any  notice 
that  the  said  White  had  seen  it,  or  claimed  to  have  attached  it — the 
said  Rogers  having  got  possession  of  said  wagon,  can  hold  against 
the  pretended  attachment  of  said  White. 

That  if  the  wagon  was  legally  attached  by  the  said  White,  and 
he  left  it  in  possession  of  the  said  Huse,  and  Rogers,  after  said  at- 
tachment^ and  without  notice  it  had  been  made,  purchased  said 
wagon,  in  payment  of  his  debt  against  Huse,  and  got  possession  of 
the  same,  before  said  White,  he  can  hold  it  by  virtue  of  his  pur- 
chase. 

Whereupon,  the  court  refused  to  charge  the  jury  as  requested 
by  the  counsel  for  the  defendant,  and  charged  as  follows,  viz : 

That  if  they  found  that  Mr.  Buck,  the  attorney  for  the  plaintiff, 
m  the  suit  named,  went  with  White,  a  deputy  sheriff,  to  the  resi- 
dence of  Huse,  the  debtor,  for  the  purpose  of  attaching  property, 
and  finding  the  wagon  in  question  in  the  road  or  field,  near  said 
Huse's,  in  full  view  of  said  Buck  and  White,  being  within  five  or 
ten  rods  thereof,  and  attorney  directed  said  officer  to  attach  the 
wagon,  said  officer  having  the  writ  in  his  hands,  intending  to  make 
said  attachment,  and  so  then  declared  or  expressed  himself,  the 
wagon  being  within  his  control,  then,  while  said  officer  was  attach- 
ing other  property  of  the  same  defendant  on  the  same  writ  near  by, 
if  the  defendant,  within  an  hour,  bought  said  wagon  of  Huse,  on  a 
bona  fide  debt,  yet  the  attachment  was  valid  in  law,  and  would 
take  priority  of  the  purchase. 

To  this  charge,  the  counsel  ibr  the  defendant  excepted ;  and  al- 
so to  the  reiusal  of  the  court  to  charge  as  requested*  Said  excep- 
tions ware  allowed,  and  after  verdict  and  judgment  for  the  plaintiff, 
the  cause  passed  to  the  supreme  court  for  revision. 
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Vphamfor  defendant. — ^The  qaestion  iq  this  case  arises  upon     ^^^^ 
exeeptioDs  taken  to  the  charge  of  the  judge  in  the  court  below«  isss/ 

It  is  insisted  by  the  defendant,  1,  That  White,  the  deputy  sher-       ^'^^^ 
iff>  made  no  valid  attachment  of  the  wagon  in  question,  before  the      Roir«». 
defendant  purchased  it,  and  took  it  into  his  possession. 

To  constitute  an  attachment  of  goods,  the  officer  must  hare  the 
atetwal  autody  of  them :  it  is  not  sufficient  that  he  has  a  view  of 
them  at  the  distance  of  ten  rode.*^Lan€  et  ai.  vs.  Jackeon^  5  Mass. 
Rep.  157.  Train  vs.  Wellingtm,  13  Mass.  Rep.  495.  Phil* 
lips  et  el,  vs.  Bridge^  11  Mass.  Rep.  242.  Ijyman  vs.  Lyman 
€t  al.  11  Mass.  Rep.  317.  Knapp  vs.  Sprague,  9  Mass.  Rep. 
S68.     Finiim  vs.  Bradfardy  13  Mass.  Rep.  114. 

S.  If  the  officer.  White,  made  a  legal  attachment  of  the  wagon 
at  the  distance  often  rods,  and  went  away  in  search  of  other  prop- 
erty, without  removing  it,  or  sending  any  one  to  take  charge  of  it, 
and  the  defendant  without  any  knowledge  that  it  bad  been  so  at- 
tached, or  seen  by  White,  the  officer,  purchased  it  in  good  &ith,  in 
paynient  of  a  bona  fide  debt  against  him,  and  took  immediate  poe^* 
session  of  it,  be  can  bold  it  against  the  claim  of  White,  ttie  officer, 
founded  upon  his  pretended  attachment.  And  the  jury  should 
have  been  so  instructed. — Vide  Denny  vs.  Warren.  16  Mass.  Rep# 
420.  Gord<m  vs.  Tenney,  16  Mass.  Rep.  463*  Bagley  vs. 
Whiiey  4  Pick.  Rep.  395.     Gale  vs.  Ward,  14  Mass.  R.  352. 

Buck  for  plaintiff . — ^The  first  question  presented  in  this  case  is, 
as  to  the  title  of  the  plaintiff  to  the  property  mentioned  in  the  de-* 
claration.  The  right  of  the  plaintiff  depends  upon  the  attachment, 
as  related  in  the  bill  of  exceptions ;  and  the  jury,  by  their  verdict, 
find,  that  the  plaintiff  had  a  writ  of  attachment  against  Huse,  was 
shown  the  property  in  question,  and  directed  to  attach  it  on  the 
writ — was  within  from  seven  to  ten  rods  of  the  wagon,  then  stand- 
ing in  the  highway,  and  that  the  plaintiff  might  have  taken  actual 
possession  and  moved  it  off.  This  constitutes  a  valid  attachment, 
and  the  plaintiff  thereby  acquired  possession  of  the  goods. — 12 
Mass.  Rep.  485,  Train  vs.  Wellington. 

A  second  question  in  this  case  is,  has  the  plaintiff  lost  his  right 
of  possession  to  the  goods  attached  ?  On  this  point,  the  charge  of 
the  court  was  correct.  The  lapse  of  time  before  the  sheriff  remo^ 
ved  the  goods,  is  no  evidence  of  abandonment ;  they  were  not  left 
in  possession  of  the  debtor,  and  were  removed  within  one  hour  from 
the  attachment ;  and  they  find  that  the  pretended  purchase  of  the 
defendant  was  made  after  the  attachment. 


406  CASES  IN  THE  SUPREME  COURT 

^tfwA*'       ^^^  opinion  of  the  court  was  delivered  by 
.«    1836*  CoLLAMEft,  J. — ^Thcrc  is  in  this  case  testimony  tending  to  show 

^^^       the  turning  out  of  this  wagon  to  the  officer,  but  there  is  none  tend- 
Rogflrt.      }|jg  fo  show  he  had  taken  or  manifested  any  intention  to  take  it^  un- 
til after  the  defendant  had  taken  it.     It  was  improper  for  the  coun 
to  leave  to  the  jury  a  point  on  which  there  was  no  testimony.     It 
is  unnecessary  here  to  decide  precisely  what  possession  must  be  ta- 
ken to  conAstitute  an  aitachmtnt^  in  the  abstract.    Perhaps  less 
would  be  required  as  against  the  owner  or  a  wrong-doer  than  against 
a  bona  fide  purchaser  or  creditor.     It  has  been  fully  and  repeated- 
ly decided,  in  this  state,  that  to  constitute  a  sale  as  against  subse- 
quent purchasers  or  attaching  creditors,  possession  must  accompany 
and  follow  the  sale ;  which  possession  must  be  visible,  contimied 
and  exclusive.    In  strict  analogy  with  this,  and  for  the  same  reason, 
an  attachment  must  have  the  same  character.     Such  we  consider 
the  weight  of  authority.     In  the  case  Newton  vs.  Adams  et  aL  (4 
Vt.  Rep.  437,)  the  court  say,  ''  Such  possession  shall  be  taken  as 
will  give  sufficient  notoriety  to  the  attachment ;"  and  in  that  case, 
stress  was  laid  on  the  officer  having  exclusive  possession  of,  and 
fastening  up  the  building.     Even  in  the  case  of  Train  vs.  fVeVing- 
ton,  (12  Mass.  R.  495,)  relied  on  by  the  plaintiff  here,  the  court 
lay  stre^  on  the  fact  that  the  officer  continued  in  possession  by  bis 
servant,  who  gave  notice  to  the  defendant  before  he  took  the  goods. 
We  have  failed  to  find  any  adjudged  case  which  sustains  this  plain- 
tiff.    In  all  cases  where  the  attachment  has  been  holden  good  as 
against  third  persons,  acting  in  good  faith,  the  officer  has  been  in 
actual,  visible  possession  by  himself  or  servant,  or  has  secured  the 
place  of  deposit,  or  there  has  been  actual  notice.     In  this  case  the 
officer  took  no  actual,  visible  possession,  nor  did  he  leave  any  keep- 
er, or  lock  up  the  place  of  deposit,  or  remove  the  property,  or  give 
any  notice  either  to  the  owner  or  any  other  person  that  he  had  ta- 
ken q;  even  intended  to  take  the  wagon,  until  after  the  defendant 
had  purchased  and  taken  it.    The  attaching  officer  and  purchasing: 
creditor  being  in  equal  right,  the  first  aqtual  possessor  must  bold. 

Judgment  reversed.- 
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Town  of  Newbort  vs.  Town  of  Topsham.  Oranoe, 


Where  a  single  woman,  iu  the  year  1812,  went  to  her  brother's  in  T.,  carriod 
her  beds,  chests,  &c.  which  were  kept  there  for  a  number  of  years,  without 
bein§^  warned  out,  and  to  which  place  she  usually  returned  after  occasional 
absences.  Held,  That  she  thereby  gained  a  settlement  in  T. 

This  was  an  order  of  removal  of  Sarah  Cunningham^  a  pauper, 
from  the  town  of  Newbury  to  the  town  of  Topsham  in  said  coin- 
ty,  made  by  two  justices  of  the  peace.  The  appellants  appealed 
froi^  said  order  of  removal,  and  duly  entered  their  appeal  in  the 
county  court,  where  an  issue  was  joined  to  the  country  on  the 
plea  of  unduly  removed.  A  verdict  was  taken  for  the  appellees, 
subject  to  the  opinion  of  the  supreme  court,  on  the  following  case  : 

Sarah  Cunningham,  single  woman,  and  the  pauper,  now  aged 
about  eighty  years,  about  the  year  1769,  went  to  live  with  her 
brother,  James  Cunningham,  in  Topsham,  and  kept  house  for  hini 
till  1792,  when  she  left  her  brother's  and  went  to  live  with  one 
lYallace,  in  said  Newbury,  with  whom  she  resided  until  about  the 
year  1804,  when  she  left  said  Wallace's,  and  lived  with  one  Ford 
in  said  Newbury,  a  few  months,  and  then  removed  to  one  Bay  ley's 
in  Newbury,  and  resided  with  him  several  years,  and  until  about 
the  year  1812.  When  the  pauper  first  lived  viith  her  brother,  in 
Topsham,  she  owned  a  bed,  and  one  or  two  chests,  in  which  she 
kept  clothingi^and  which  she  caused  to  be  removed  to  said  Ford's, 
after  she  had  lived  in  Newbury  several  years. 

In  1812,  she  again  removed  said  bed  and  chests  to  her  brother's 
in  Topsham,  and  staid  there  herself  a  few  weeks,  and  then  went 
off  to  Newbury.  From  that  time  up  to*  the  winter  of  1829,  her 
bed,  &tc.  were  kept  at  her  brother's,  to  whose  house  she  went  in 
the  winter,  and  would  generally  stay  with  him  from  one  to  three 
montlis,  when  she  would  again  leave  and  be  absent  in  Newbury 
and  the  adjoining  towns  till  the  succeeding  winter — ^generally,  how- 
ever, in  the  course  of  the  summer,  going  to  her  brother's  once  or 
twice,  staying  but  a  few  days. 

In  the  winter  of  1829,  her  brother  removed  from  Topsham, 
where  she  conveyed  her  things  to  be  carried  to  one  Sanborn's,  in 
Topsham,  and  from  thence  to  her  nephew's  in  the  same  town, 
where  they  were  kept  until  the  winter  of  1832,  when  they  were 
removed  to  Newbury.  Since  her  brother  left  Topsham,  she  has 
continued  to  be  at  her  friends'  in  Topsham  occasionally,  having 
several  nephews  residing  there,  from  30  to  40  years  of  age,  but 
tarrying  a  shorter  time  than  when  her  brother  lived  there. 
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While  her  things  were  at  her  brother's,  she  would  at  times  call 
Newbury  her  place  of  residence,  "  her  home/'  as  was  the  expres- 
sion ;  and  at  other  times,  she  would  designate  Topsham  as  ^^  her 
home,"  While  she  resided  at  Wallace's  and  Bay  ley's  in  Newbu- 
ry as  aforesaid,  she  generally  went  to  her  brother's  in  Topsham  once 
or  twice  each  year,  sometimes  staying  but  a  few  days,  at  others, 
some  weeks.  Subsequent  to  the  year  1812,  she  had  at  her  broth- 
er's in  Topsham,  twe  beds,  two  chests,  three  or  four  chairs,  and  a 
spinning-wheel. 

Now  if  the  supreme  court  shall  be  of  the  opinion,  from  the  fore- 
going statement  of  facts,  that  the  last  legal  settlement  of  said  Sarah 
Cunningham  is  in  Topsham,  judgment  is  to  be  entered  on  the  ver- 
dict ; — otherwise,  the  verdict  is  to  be  set  aside,  and  a  new  trial 


granted. 

Mr,  Burbahk,  for  Newbury ^  read  4  Mass.  Rep.  312 — 7  do. 
5.-2  Vt.  Rep.  437—1  do.  385. 

Smith  and  Peckyfor  defendant. — 1.  The  pauper,  by  her  resi- 
dence in  Newbury  from  1792,  down  to  1812,  acquired  a  settle- 
ment there  under  the  act  of  1801 — she  not  having  been  warned 
out.  She  had  previously,  however,  gained  a  settlement  in  that 
town  by  a  year's  residence,  under  the  act  of  1797.  This  settle- 
ment continues,  unless  she  has  subsequently  gained  one  in  some 
other  place;  and  the  question  is,  has  she,  since  1812,  acquired  a 
settlement  in  Topsham  ?  This  question  depends  upon  the  construc- 
tion of  the  act  of  1801,  applicable  to  the  circumstances  of  this  case. 
In  order  to  gain  a  settlement  under  this  act,  it  was  necessary  that 
the  pauper  should  have  resided  one  whole  year  in  Topsham,  with- 
out being  warned  out.  The  case  shows,  that  in  point  of  fact,  she 
at  no  one  time  resided  there  a  year ;  but  that  she  made  her  broth- 
er's the  place  of  deposit  for  such  things  as  she  had,  visiting  and 
staying  with  her  brother  some  few  weeks  each  year.  This  it  is 
insisted,  was  not  such  residence  within  the  meaning  of  the  act,  as 
made  it  necessary  for  the  selectmen  to  warn  her  to  depart  the  town. 
The  statute  contemplated  that  the  residence  or  abode  of  the -per- 
son to  be  warned,  should  be  open  and  notorious,  and  such  as  could 
leave  no  one  in  doubt  of  the  intention  of  the  individual  to  fix  bis 
domicil  in  the  town.  The  present  case  is  not  one  of  that  character. 
The  selectmen  of  Topsham  would  have  no  reason  to  suppose, 
judging  from  the  acts  of  tlie  pauper,  that  she  intended  to  take  up 
her  residence  in  that  town  ;  and  it  is  evident  from  her  own  declara- 
tions, that  she  as  much  regarded  Newbury  as  her  home  as  she  did 
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Topsharo.  The  principal  part  of  her  time  was  passed  in  Newbu- 
ry and  the  adjacent  towns.  Indeed,  she  can  hardly  be  regarded 
as  having  any  fixed  place  of  abode,  but  is  rather  to  be  considered 
as  a  vagrant.  Under  these  circumstances,  it  could  hardly  have 
been  considered  the  duty  of  Topsham  to  have  warned  her  out.  In 
Newbury  vs.  Harvard ^  (6  Pick.  1,)  it  was  held,  that  when  a  per- 
son went  into  a  town  while  the  Prov.  Stat.  (12  fc  13  Will.  3)  was 
in  force,  which  is  much  like  the  act  of  1801,  and  actually  resided 
in  such  town  several  years,  but  secretly,  he  did  not  gain  a  settle- 
ment, though  he  was  not  warned  to  leave  the  town.  The  court 
seem  to  go  upon  the  ground  that  the  residence  must  be  open  and 
public  to  render  a  warning  necessary.  In  the  case  at  bar,  the  res- 
idence of  the  pauper,  if  it  can  be  termed  such,  it  is  true,  was  not 
secretf  but  it  was  continued  for  such  short  periods  of  time,  that  the 
probability  of  such  residence  coming  to  the  knowledge  of  the  inhab- 
itants, was  not  much  greater  than  if  the  residence  had  been  design- 
edly secret.  Under  the  English  statute  of  13  &  14  Geo.  IL  by 
which  a  settlement  is  gained  by  a  residence  of  forty  days  upon  a 
tenement  of  £10  annual  value,  the  construction  has  been  so  strict 
as  to  require  the  personal  residence  of  the  party  for  that  time,  and 
it  is  not  sufficient  that  his  wife  and  family  may  have  resided  on  the 
tenement  for  that  length  of  time,  if  the  pauper  was  even  necessari- 
ly absent. — The  King  vs.  St.  Oeorge,  7  Term  Rep.  466.  The 
king  vs.  St.  Mary  Lambeth,  8  Term  Rep.  240. 

All  laws  relating  to  the  settlement  of  paupers,  are  to  be  constru- 
ed strictly.  Such  is  the  rule  that  has  been  adopted  both  in  this 
country  and  in  England  ;  and  if  this  rule  is  tp  be  applied  to  the 
case  before  us,  the  wandering  of  the  pauper  into  Topsham  periodi- 
cally falls  far  short  of  the  residence  contemplated  by  the  act.  The 
case  of  Middletown  v?.  Pouliney,  (2  Vt.  Rep.  437)  virtually  dis- 
poses of  the  present  question. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — This  is  a  question  as  to  the  settlement  of  a 
pauper.  The  evidence  should  have  been  submitted  to  a  jury,  un- 
der a  charge  of  the  court,  for  them  to  find  the  fact  of  the  pauperis 
residence.  Sufficient  however  is  stated  in  the  case,  as  it  is  present- 
ed, to  enable  this  court  to  make  a  decision.  It  is  contended,  and 
probably  correctly,  that  the  pauper  gained  a  settlement  in  Newbu- 
ry, prior  to  1812.  If  so,  it  was  from  the  fact  of  her  residing  there 
after  the  year  1801,  without  being  warned  out.  The  statute  of 
1797  gave  a  settlement  from  residence  only  to  persons  coming  and 
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residing  in  this  state,  in  the  town  where  they  6rst  resided  for  one 
full  year.  The  statute  of  1801  gave  a  settlement  to  all  persons 
residing  one  year  in  any  town,  without  being  warned  out.  This 
pauper  was  never  warned,  either  in  Newbury  or  Topshaoi.  As  to 
persons  having  a  family,  their  residence  is  usually  determined  by 
the  place  where  their  family  reside,  though  the  head  of  the  family 
may  be  absent.  The  case  of  Burlington  vs.  Calais^  (1  Vt.  Rep. 
385)  was  determined  upon  this  ground.  The  case  of  MiddUtown 
vs.  Potdtney,  (2  Vt.  Rep.  437)  was  attempted  to  be  placed  upon 
the  same  ground  by  the  town  of  Middletown,  but  it  was  distinguish- 
ed from  the  cases  where  this  principle  was  decided,  fix>m  the  fact 
that  the  family  of  the  pauper  was  broken  up,  and  the  wife  returned 
to  her  father's,  not  in  consequence  of  any  arrangement  made  by  the 
husband.  In  relation  to  single  persons,  and  those  who  go  out  to 
work,  or  reside,  from  time  to  time,  with  their  connexions  or  (liends, 
it  is  more  difficult  to  ascertain  the  place  of  their  residence,  with  a 
view  of  6xing  their  settlement.  Questions  in  relation  to  the  resi- 
dence of  these  kind  of  persons,  are  frequent  in  the  settlement  cases, 
and  they  have  usually  been  determined,  on  ascertaining  the  place 
where  they  have  kept  their  clothes,  or  what  little  property  they 
may  have  possessed,  and  to  which  they  resort,  as  their  home,  when 
out  of  employment.  Hence  the  inquiry  where  they  have  kept 
their  chest  or  their  furniture,  when  they  have  bad  any,  has  usually 
been  considered  as  of  importance,  (as  it  is  in  this  case)  for  the  pur- 
pose of  ascertaining  where  their  home  was« 

In  the  case  of  Boardmmi  vs.  Beckford  and  his  TrvsteeSy  (2 
Aik.  345)  this  fact  became  of  importance  for  the  purpose  of  ascer- 
taining the  residence  of  Beckford,  and  whether  he  had  been  an  in- 
habitant of  this  state. — He  was  sued  as  an  absconding  debtor. — 
This  was  denied  in  the  plea,  and  it  was  held  that  where  a  single 
roan,  having  a  usual  place  of  resort  as  a  home  in  New-Hampshire, 
came  into  this  state  under  a  contract  to  teach  a  school  for  three 
months,  leaving  a  chest  of  clothes  there,  and  going  once  or  twice 
to  exchange  them  during  said  term,  and  then  returning  at  the  ex- 
piration of  three  months,  he  did  not  thereby  become  an  inhabitant 
of  this  state.  The  case  of  the  Mariner^  (4  Mass.  Rep.  312)  was 
of  this  description.  The  residence,  wherever  it  is,  must  be  open, 
not  concealed.  As  to  single  persons,  whose  business  or  employment 
calls  them  away  from  home  a  great  part  of  the  time,  or  who  are 
from  time  to  time  living  with  their  friends  and  connexions,  it  is  al- 
ways attended  with  more  or  less  difficulty  to  ascertain  the  place  of 
their  actual  residence.     It  was  not  so  however  in  the  case  under 
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coDsideracioD.  Upon  inquiry,  the  selectmen^of  Topsham  could 
easily  have  ascertained  facts  sufficient  to  warrant  therojn  warning 
this  pauper,  if  they  wereapprehensive  of  her  becomiDg^hargeable, 
or  did  not  wish  to  have  her  obtain  a  settlement  in  Topsham.  Her 
residence  was  altogether  different  from  the  one  mentioned  in  the 
case  of  Newbury  vs.  Harvard^  (6  Pick.  1,)  where  the  residence 
was  designedly  concealed.  In  this  case,  if  the  pauper  gained  a  set- 
tlement in  Newbury,  it  was  because  she  carried  her  bed  and  two 
cbests  to  Ford's  in  Newbury,  about  the  year  1804,  and  remained 
there  until  1812.  After  that  she  carried  them  back  to  Topsham, 
to  her  brother's,  and  this  was  the  place  to  which  she  usually  resort- 
ed and  returned,  until  her  brother,  in  1829,  removed  from  Tops- 
ham—«fter  which,  she  still  continued  there  with  her^friends,  until 
1832.  The  facts  found  in  this  case  are,  that  she  had  at  her  broth- 
er's, in  Topsham,  her  beds,  chests,  chairs,  &c.  during  the  time  of 
her  remaining  there,  which  was  certainly  enough  to  designate  the 
town  of  Topsham  as  her  residence  or  home.  From  this  view  of 
the  facts,  we  come  to  the  conclusion  that  her  residence  was  in  Tops- 
ham, and  was  of  that  character,  as  to  give  her  a  settlement  under 
the  act  of  1801,  and  also  under  the  act  of  1817,  having  resided 
there  more  than  seven  years  after  the  year  1823,  without  being 
chargeable  to  the  town. 

Judgment  of  county  court  is  therefore  affirmed,  and  the  pauper 
was  duly  removed. 


OmANat, 

1886. 
Newbury 

Topfbam. 
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Seth  RiFoaD  v«.  John  Montgombrt. 


Where  A  procured  a  coat  for  the  use  of  B,  who  had  permusion  to  wear  it,  and 
who  0old  it  to  C,  and  C  used  it  as  his  own,  claiming  to  be  the  owner  of  it, 
Held,  That  A  might  maintain  trover  against  C. 

That  the  court  were  under  no  obligation  to  initruct  the  jury  that  they  might 
infer  a  gift  of  the  coat  from  A  to  B. 

This  was  an  action  of  trover  for  a  coat,  commenced  before  a  jus- 
tice of  the  peace^  appealed  by  the  defendant  to  the  county  court, 
and  tried  before  a  jury,  June  Term,  1834,  upon  which  trial  the 
plaintiff  obtained  a  verdict  in  his  favor.  The  cause  came  here  up- 
on the  following  bill  of  exceptions,  filed  by  the  defendant : 

^'  The  plaintiff,  in  support  of  the  issue  on  his  part,  introduced  evi- 
dence tending  to  prove,  that  in  January,  I834i  he  purchased  a 
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o&ANos,     piece  of  fulled  cloth  of  David  Partridge ; — that  afterwards  he  gave 

iss5^ a  Miss  Riford  two  dollars  to  purchase  trimmings  for  a  coat,  and  di- 

Riford  rected  her  to  take  said  cloth,  which  the  plaititiflF  informed  her  he 
M'Hitgnniery.  had  pufchased  of  Partridge,  and  go  with  Asa  Riford,  and  purchase 
the  trimmings,  and  get  the  coat  cut  out,  and  have  Asa  Riford  meas- 
ured, for  the  purpose  of  cutting  said  coat,  which  she  did,  and  paid  for 
said  trimmings  and  cutting  out  of  the  two  dollars,  so  received  of  the 
plaintiff.  The  coat  was  made  up,  and  the  plaintiff  paid  for  the 
making ;  and  after  it  was  made,  the  plaintiff  told  Asa  to  take  the 
coat  and  wear  it  till  he  called  for  it. 

The  plaintiff  also  introduced  testimony  tending  to  prove  that  said 
Asa  was  a  person  of  weak  intellect,  and  a  poor  judge  of  the  value 
of  property  ; — that  said  Asa  was  a  relative  of  said  plaintiff. 

In  further  support  of  said  issue,  the  plaintiff  introduced  the  fol- 
lowing affidavit  of  Ehud  Darling,  in  which  he  deposes  as  follows  : 

**  I  am  the  officer  who  served  the  original  writ  in  the  suit  of 
Seth  Riford,  appellee,  against  John  Montgomery,  appellant,  now 
pending  in  this  court.  Said  writ  was  handed  me  by  the  said  Riford 
on  the  day  of  the  service  of  the  same,  and  Riford  went  with  me, 
and  before  the  writ  was  served  by  attaching  property,  Riford  told 
Montgomery,  that  the  coat  he  had  of  Asa  Riford,  was  his  [Riford's] 
coat,  and  that  he  demanded  of  Montgomery  said  coat,  as  said  Seth's 
property ;  and  Montgomery  said  he  had  it  of  Asa  Riford,  and 
should  not  give  it  up,  and  denied  that  said  Seth  had  any  right  to 
the  coat ;  and  on  the  same  day,  Montgomery  said  in  my  hearing, 
tliat  he  had  on  the  coat  that  he  bad  of  Asa  Riford,  when  said  Seth 
demanded  the  coat  as  above  stated. 

'*  I  further  testify,  that  when  said  Seth  handed  me  said  writ,  he 
directed  me  not  to  take  Montgomery's  body  on  the  same,  but  to 
attach  property,  and  not  make  service  of  the  writ  until  said  Seth 
had  seen  him  and  demanded  the  coat.  I  took  the  writ  and  follow- 
ed Montgomery  about  four  miles,  and  told  him  I  had  a  writ  for 
him  in  favor  of  Seth  Riford,  and  he  must  go  back.  Montgomery 
went  back  about  half  a  mile  with  me,  and  then  demand  was  made, 
as  above  stated,  and  soon  after  the  demand  was  made,  said  Seth 
directed  me  to  attach  his  horse,  which  I  did." 

In  answer  to  a  question  by  defendant,  deponent  said, 

**  I  do  not  recollect  when  I  overtook  Montgomery  with  the  writ 
that  I  put  my  hand  upon  his  shoulder,  and  said,  ^  You  are  my 
prisoner,  and  must  go  back  with  me.' " 

The  defendant,  in  support  of  the  issue  on  his  part,  adduced  ev- 
idence tending  to  prove,  that  the  last  of  February,  1834,  he  ex- 
changed coats  with  Asa  Riford,  and  paid'  him  two  dollars  as  the 
difference  between  his  and  the  coat  of  the  said  Asa. 
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The  plaintiff  gave  farther  evidence  tending  to  prove,  that  after     Oramqb, 

the  said  Asa  exchanged  coats  with  the  defendant,  he  wore  the  coat 1836. 

he  bad  of  the  said  Asa,  and  that  after  the  plaintiff  had  traded  with       *^'*^''** 
the  defendant,  he  expressed  a  wish  to  rescind  bis  contract ;  but  the  Monrgomcry. 
defendant  refused,  and  Asa  then  told  him  not  to  carry  the  coat 
awaj. 

No  evidence  was  given  to  prove  a  demand  of  the  coat,  before 
action  brought,  save  what  is  contained  in  the  alK>ve  affidavit  of 
Ehud  Darling. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury, 

1st,  That  if  they  found  that  the  plaintiff,  with  bis  own  money, 
purchased  the  cloth,  of  which  the  coat  in  question  was  made — had 
it  cut  to  fit  said  Asa — paid  for  the  making,  and  told  said  Asa  to 
take  it  and  wear  it,  they  were  at  liberty  to  find  a  gift  of  the  said 
coat  to  the  said  Asa. 

2d,  That  if  they  found  that  the  coat  was  cut  and' made  for  the 
said  Asa,  and  be  directed  to  take  it  and  wear  it,  and  that  he  did 
lake  it  and  wear  it,  and  aftei*wards  exchanged  it  with  the  defend- 
ant for  his  Goat,  be,  the  defendant,  not  knowing  that  the  plaintiff 
had  any  claim  to  it ;  the  plaintiff,  although  in  point  of  fact  be  own- 
ed the  coat,  cannot  maintain  his  action  for  it,  without  proving  that 
he  demanded  it  of  the  defendant,  before  the  commencement  of  said 
action. 

3d,  That  the  fact  of  the  defendant  wearing  the  coat  after  he 
bad  made  the  exchange  with  the  said  Asa,  he  being  ignorant  of  the 
plaintiff's  claim  to  the  same,  was  not,  in  law,  a  convei'sion  of  the 
coat,  sufficient  to  enable  him  to  maintain  this  action. 

The  court  refused  to  charge  as  requested  by  the  counsel  for  the 
defendant ;  but  charged  the  jury,  that  if  they  found  that  the  plain- 
tiff purchased  the  cloth,  paid  for  the  trimmings  and  making  of  the 
coat,  and  delivered  it  to  Asa  Riford  to  wear  it  till  the  plaintiff  call- 
ed for  it,  and  that  it  was  not  paid  for  by  the  funds  of  said  Asa ; 
and  that  defendant,  although  be  had  made  a  legal  bargain  with  said 
Asa  for  the  coat,  yet,  if  Asa  revoked  the  bargain,  before  he  and 
defendant  separated,  and  defendant  wore  away  the  coat,  against  the 
will  and  consent  of  Asa,  and  afterwards  wore  and  used  the  coat, 
claiming  it  as  his  own;  then,  in  point  of  law,  the  coat  was  the 
property  of  the  plaintiff,  and  it  was  a  conversion  in  law  by  the  de- 
fendant, and  the  plainMff  entitled  to  recover. 
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^^S^*  t7;>Aaifi  for  defendant. — 1.    The   county  court  should  have 

1835.        charged  the  yjjy  that  they  were  at  liberty,  if  they  believed  the  wit- 

RUord       nesses,  to  find  a  sale  or  gift  of  the  coat  in  question,  from  Seth  Ri- 

Montgimary.  ford  to  Asa  Riford. — 1   Shep.  Touch.  227.     1  Sw.  Dig.  273, 

766-7.     2  Bl.  Com.  440.     2  Kent's  Com.  353.     Graudiac  irs. 

Ardere,  10  John.  Rep.  293.     Moon  vs.  Hawks,  2  Aiken's  Rep. 

390. 

2.  Asa  Riford,  after  having  exchanged  coats  with  the  defendant, 
and  made  a  delivery  of  his  and  received  the  defendant's,  had  no 
right  to  revoke  the  contract.  And  the  jury  should  have  been  so 
instructed  in  the  court  below. — 2  Bl.  Com.  447.  2  Kent's  Com. 
363. 

3.  The  jury  should  have  been  instructed  that  the  facts  proved 
in  the  case  did  not  amount  to  a  conversion  of  the  coat  by  the  de- 
fendant, and  that  the  action  could  not  be  maintained  without  hav- 
ing a  demand  of  the  coat  by  the  plaintiff,  before  the  action  was 
brought,  and  a  refusal  by  the  defendant  to  give  it  up. 

In  trover,  conversion  is  the  gist  of  the  action,  and  must  be  clear- 
ly proved.— 1  Sw.  Dig.  536-7.  3  Stark.  Ev.  1494-7-9.  I>i£»- 
ndl  vs.  Mosher,  8  John.  Rep.  445.  Everiti  vs.  Coffin,  6  Wen- 
dall's  Rep.  603.     Nelson  vs.  Merriam,  4  Pick.  Rep.  249. 

In  Af  Combie  vs.  Davis,  (6  East.  538)  the  court  ruled  that  fa- 
king the  property  of  another  by  assignment  from  one  who  bad  do 
authority  to  dispose  of  it,  as  taking  an  assignment  of  tobacco  in  the 
king's  ware-house  by  way  of  a  pledge  from  a  broker  who  had  pur- 
chased it  there  in  his  own  same  for  his  principal,  and  refusing  to 
deliver  it  to  the  principal  after  notice  anil  demand  by  him,  was  a 
conversion.  Taking  the  assignment  of  the  tobacco  was  no  conver- 
sion. Therefore,  a  demand  and  refusal  was  necessary  in  order  to 
enable  the  plaintiff  to  recover  in  the  action. 

In  Nixon  vs,  Jenkirm,  (2  H.  Bl.  Rep.  135)  Whitesett,  a  trader, 
on  the  eve  of  bankruptcy,  made  a  collusive  sale  of  his  goods  to 
Jenkins.  The  assignees  of  Whitesett  brought  an  action  of  trover 
against  Jenkins  to  recover  the  goods,  and  failed  in  their  action  be- 
cause they  could  not  prove  a  demand  for  the  goods  and  a  refusal 
by  the  defendant  to  give  them  up. 

In  the  case  of  Jones  vs.  Sinclair,  (2  N.  H.  Rep.  319)  the  plain- 
tiff had  delivered  eight  saddles  to  one  Hall,  a  commission  merchant, 
for  sale.  Hall  became  insolvent,  and  the  saddles  were  taken  by 
Sinclair,  a  deputy  sheriff,  on  writs  against  Hall,  as  his  property. — 
Jones  brought  an  action  of  trover  for  them,  and  a  demand,  before 
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the  actioD  was  brought,  was  deemed  nebessary  to  entitle  the  plain-    <tei)iaB, 

•  jM  march. 

tiff  to  recover.  i835. 

4.  The  demand  testified  to  by  Darling,  was  made  after  the  ao*      ^■^^'^ 
tioD  was  brought,  and  not  avwlaUe  on  the  trial.  Momgonrarr. 

J5.  Weston^  for  plaintiff . — I.  Did  the  county  court  charge  the 
jury  correctly  relative  to  the  plaintiff's  property  in  the  coat? 

We  think  there  is  no  error  in  this  part  of  the  charge.  The  jury 
were  directed  to  find  the  property  of  the  coat  in  the  plaintiff,  if 
they  found  the  facts  that  the  plaintiff  purchased  and  paid  for  the 
materials  out  of  which  the  coat  was  made,  and  also  find  for  the  ma- 
king, and  that  it  was  not  paid  for  out  of  the  fiinds  of  Asa  Riford : 
And  the  jury,  under  the  charge,  have  found  the  terms  on  wbicA 
the  coat  was  delivered  to  Asa,  which  terms  rebut  any  presumption 
of  a  gift. 

2.  Do  the  facts,  as  found  by  the  jury,  under  the  charge  0/  the 
court,  amount  to  a  conversion  1 

The  facts  as  found  by  the  jury  are,  that  before  defendant  and 
Asa  separated,  Asa  revoked  the  pretended  bargain ;  and  that  de- 
fendant wore  away  the  coat  against  the  will  and  consent  of  i^sa, 
and  afterwards  wore  and  used  the  coat,  claiming  it  as  bis  own* 

3  Stark.  Ev.  1505—"  The  defendant  being  ignorant  of  thepl'ff's 
interest,  sold  part  and  detained  part,  it  was  held  that  he  wss  liable 
in  trover  as  well  for  the  goods  sold  as  for  those  which  regained  in 
his  hands." 

4  Com  Law  Rep.  86,  Feat^€rstoneha^gh  vs.  Johnstone, 

3  Stark.  Ev.  1506—"  A  redelivery  of  goods  is  evdence  in  mit- 
igation of  damages,  but  no  bar  to  the  action — as  if  A  take  the  horse 
of  B,  and  ride  him,  and  then  deliver  him  to  B." 

3  Stark.  Ev.  1 507—"  The  sheriff  is  liable  ii  trover  for  seizing 
the  goods  of  a  bankrupt,  although  he  has  levied  the  money  and 
paid  it  over  before  the  commission,  and  although  he  had  no  notice 
of  the  bankruptcy. 

So  the  wrongful  assumpsion  of  property,  or  right  of  dbposing  of 
goods,  may  be  a  conversion  in  itself,  and  render  unnecessary  a  de- 
mand and  refusal.— See  C.  L.  Rep.  322,  Somerset  vs.  Jarvis  et  ah 
— 1  Swift  Dig.  536,  537. 

The  plaintiff  is  entitled  to  sue  in  trover  and  no  demand  necessa- 
ry, as  Asa  had  no  authority  to  sell  the  coat,  and  the  possession  of 
the  coat  by  defendant  was  wrongful. — 13.  C  L.  Rep.  66,  ocZ- 
hck  vs.  Smith  et  o/.— And  7JC.  L.  Rep.  145,  Barton  ys.mi- 
Hams  ct  al. 

53 
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The  opiDiOD  of  the  court  was  delivered  by 
1885.  Williams,  Ch.  J. — It  appears  by  the  case  that  the  evidence 

^^  ibtroduced  tended  to  prove  incontestably  the  property  iu  plaintiff, 
MoatgoiMry.  ^hg^  x]^q  ^j^aj  ^^g  procured  for  the  use  of  Asa  Riford,  who  bad  per- 
mbsioD  to  wear  it  until  called  for.  He  had  no  authority  or  per- 
mission to  sell  or  exchange  it.  When  he  did  sell  he  was  liable  to 
the  plaintiff.  Any  one  to  whom  he  sold  would  also  be  liable  to 
ihe  plaintiff  if  he  either  used  it  as  his  own  or  refused  to  deliver  it 
on  demand. 

The  defendant,  however,  contended  that  the  jury  were  at  liberty 

to  infer  a  gift  to  Asa  of  the  coat,  and  so  requested  the  court  to 

change  the  jury.     If  the  jury  were  at  liberty  to  draw  this  inference, 

«ill  it  would  be  no  error,  because  the  court  refused  to  tell  them  so. 

lithe  jury,  from  the  evidence,  could  come  to  such  a  conclusion,  it 

was  an  inference  of  fact  for  them  to  make.     Unless,  then,  the  court 

had  old  them,  they  were  not  at  liberty  to  draw  such  an  inference, 

when  it  was  a  proper  subject  for  their  consideration,  it  would  be 

no  error  in  the  court.     It  is  is  optional  with  the  court  whether  to 

charge  tbe  jury  on  the  facts  in  evidence  or  not.     The  jury  may 

dis^Iieve  the  testimony  given ;    they  may  draw  inferences  from 

the  ^stimony  already  in.     They  are  usually  reminded  of  their 

right  U^d  powers  in  this  particular  by  the  counsel.     But  the  court 

are  und^r  no  obligation  to  back  up  the  argument  of  the  counsel  and 

instruct  ftie  jury  that  they  may  reject  the  testimony,  or  draw  any 

remi^ote  inKrences  which  are  urged  upon  them  by  counsel.     In  this 

case  the  fac)^  in  evidence  would  not  warrant  any  such  inference  as 

is  claimed  by  the  defendant.     The  jury,  from  the  testimony  as 

detailed,  could\ot,  with  any  propriety,  have  founded  a  verdict  on 

a  supposed  gift  ^  the  coat.     So  far  from  their  being  required  so  to 

presume  a  gift,  itVould  have  been  rather  the  duty  of  the  court  to 

have  returned  the  }^ry  to  i  second  consideration,  if  they  had  found 

any  such  gift. 

</ .  In  relation  to  the  conversion,  the  evidence  was  equally  conclu- 
sive. The  defendant  bought  the  coat  of  one  who  had  no  rigtu  to 
sell, — used  it  as  his  own,— wore  it,  and  claimed  to  be  the  owner  of 
it.  ^  This  was  a  conversion  according  to  all  the  authorities,  howev- 
er innocently  he  may  have  purchased  it,  or  however  much  reason 
he  may  have  had  to  suppose  it  to  be  his.  In  most  cases  of  con- 
version  the  defendant  claims  a  right,  or  supposes  he  has  a  right ; 
and  it  is  never  made  to  depend  on  the  fairness  of  his  intentions,  or 
what  he  may  suppose  as  to  his  right.  As  here  was  an  actual  con-' 
version,  no  demand  was  necessary  to  enable  the  plaintiff  to  main- 
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taio  this  action.     The  question  which  has  been  raised  in  relation     OftAMi, 
to  the  demand  it  is  unnecessary  to  consider,  as  none  was  necessary.  -/*  issg.  * 
We  are  ail  of  opinion  that  the  defendant  was  not  entitled  to  the       ^^^'^ 
charge  requested,-^and  the  judgment  of  the  county  court^musi  be  MoDtfomtry. 
affirmed.  ^  V 


Sarah  Robib  9s.  Hugh  McNiece.  ^^  ^ 

A  complaint  for  bastardy  w  a  ciril  suit  and  may  be  amended.  1886. 

On  a  complaint  for  bastardy,  all  that  is  required  is,  that  the  mother  swear  as 
to  the  begetting  the  child,  and  as  to  the  father.  It  is  not  indispensable,  that 
she  swear,  that  she  is  a  single  woman. 

After  a  verdict,  it  cannot  be  objected  to  such  complaint,  on  a  motion  in  arrest, 
that  it  is  not  stated,  that  the  mother  is  with  child,  or  had  been  delivered. 

This  was  a  complaint  for  bastardy,  and  read  as  follows,  except 
the  words  in  italics,  which  were  inserted  on  permission  to  amend ; 

"  To  William  Spencer,  one  of  th^  justices  of  the  peace  within 
and  for  the  county  of  Orange,  comes  Sarah  Robie  of  Corinth,  in 
said  Orange  county,  single  woman,  in  her  proper  person,  and  on 
oath  complaint  makes,  that  on  or  about  the  first  day  of  Novem- 
ber, A.  D.  1833,  at  said  Corinth,  in  said  county  of  Orange,  one 
Hugh  McNiece  of  Corinth  aforesaid  did  beget  a  child  upon  the 
body  of  her  tiie  said  Sarah  Robie — that  she  is  noto  pregnant  unth 
a  child  of  her  body,  begotten  by  the  said  McNiece  as  aforesaid^ 
and  that  at  the  time  said  child  was  begotten  she  was  and  still  is  a 
single  woman  and  never  married,  and  said  Mc  Niece  is  the  father 
of  said  child,  which  said  child  when  born  will,  unless  prevented  by 
a  prior  marriage,  be  a  bastard. 

Wherefore  the  said  Sarah  Robie  prays  that  a  warrant  may  go 
forth  to  apprehend  the  body  of  the  said  Hugh  McNiece,  and  that 
he  may  be  brought  before  your  worship  and  be  made  to  answer  the 
above  complaint,  and  be  further  dedl  with  as  to  law  and  justice 
appertains,  agreeably  to  a  certain  statute  law  of  this  state,  passed 
Nk^.  9,  1822,  entitled,  'an  act  relating  to  bastards  and  bastardy.' 
Sworn  to,  fcc.  Sarah  Robie." 

After  verdict  and  before  judgment  thereon,  the  defendant  moved 
to  quash  the  complaint,  and  that  no  further  proceedings  be  had 
thereon,  for  the  following  reasons : 

1 .  It  does  not  appear  by  said  complaint,  that  the  complainant 
is  a  single  woman,  and  such  allegation  is  not  sworn  to  by  the  com- 
plainant. 

2.  It  is  not  alleged  by  said  complaint  that  said  complainant  wii 
with  child  at  the  time  of  making  said  complaint. 
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8.  Because  said  complaint  is  otherwise  informaly  defective  aad 
1886.       insufficient. 


Robi«  f  he  oourt  having  overruled  the  above  motion  and  rendered  judg- 

MeNiMse.    ment  fcf  the  plaintiff,  the  defendant  excepted.    Exception  allowed, 
and  certified.  -^^ 

Before  trial  the  complainant  moved  for  leave  to  amend  tbecom- 
plainty  to  which  the  defendant  objected.  The  court  decided  that 
it  might  be  done  with  the  approbation  of  the  justice  of  the  peace 
to  whom  the  complaint  was  made,  and  so  far  as  the  facts  sworn  to 
by  the  complainant  before  said  justice  would  warrant.  And  with 
the  consent  of  said  justice,  who  was  present  in  court,  the  following 
words  were  added  after  the  word  Sarah,  to  wit — ''  Robie  that  she 
is  now  pregnant  with  a  child  of  her  body,  begotten  by  the  said 
McNeice  as  aforesaid,  and  that  at  the  time  said  child  was  begot- 
ten, she  was  and  still  is  a  single  woman  and  never  married,  and  the 
said  McNeice" — and  the  copy  of  said  complaint  in  court  was 
amended  accordingly  ;  after  which  the  defendant  objected  to  going 
to  trial  on  the  same  as  so  amended,  which  was  overruled  by  the 
court  and  the  defendant  put  to  trial.  To  all  which  the  defendant 
excepted.  Upon  these  exceptions  (he  cause  comes  here  for  revis- 
ion. 

Buck  for  defendant. — ^I.  The  proceedings  in  prosecution  for  bas« 
tardy  are  strictly  criminal  and  are  adapted  to  the  provisbns  of  the 
statutes  under  which  they  originated,  viz.  18  Elizabeth,  c.  3,  and 
6  Geo.  II.  c.  81.  The  first  of  these  statutes  expressly  provides 
for  the  punishment  both  of  the  father  and  mother  as  offenders 
against  good  morak. — 1  Bac.  Ab.  318.  1  Bums'  Jus.  198,  177. 
The  process,  therefore,  is  subject  to  the  same  rules  and  liable  to 
all  objections  applicable  to  other  criminal  processes.— Reeve's  Do. 
Rel.  278. 

It  is  no  avoidance  in  this  case  of  the  consequences  of  the  nature 
pf  ihese  proceedings  to  say,  that  though  the  process  is  criminal, 
the  object  is  civil,  being  the  compulsion  of  the  performance  of  a 
civil  duty.  The  same  may  be  said  of  many  proceedings  strictly 
criminal  in  all  respects ;  for  instance,  against  a  town  for  neglect  of 
roads  and  bridges. 

The  complaint  in  this  caSie,  as  originally  made,  is  decidedly  de* 
fective : 

1.  It  does  not  compcHt  with  the  statute.  The  statute,  as  we 
construe  it,  requires  that  H  the  facts  necessary  to  make  out  a  case 
fsM  jprosecution  shoul-"  je  on  oath,  viz ;  that  the  cooiplainant  is  a 
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single  woman — is  with  cbild — that  the  defendaot  begot  said  child 
and  is  the  father.  None  of  these  can  be  considered  predicates 
merely,  but  are  essential  to  give  authority  for  the  extraordinary  and 
summary  process  of  a  warrant  and  imprisonment.  Our  statute  is 
almost  a  verbatim  copy  of  the  6th  Geo.  II.  c.  31,  and  also  corres- 
ponds with  the  statute  of  Connecticut,  cited  I  Swift's  Digest,  43. 
For  torm  imder  each,  see  I  Bums'  Jus.  202-3,  and  2  Swift's  Di- 
gest, 784. 

2.  The  complaint  is  not  even  sufficient  to  sustain  an  action  at 
law,  and  a  declaration  thus  defective  would  be  adjudged  bad.  The 
complainant  says,  that  the  defendant  begat  a  child  upon  her  at  a 
certain  time,  and  if  it  ever  shall  be  born,  will  be  a  bastard.  Sure- 
ly, upon  so  loose  a  declaration  as  this  even  a  civil  right  could  not 
be  enforced  at  common  law. 

3.  These  defects  in  the  complaint  are  not  cured  by  verdict  for 
reason  that  defective  processes  in  criminal  proceedings,  or  in  form 
criminal,  cannot  be  cured  by  verdict. 

II.  Under  the  first  section  we  have  considered  the  case  under 
the  motion  to  arrest.     There  is  another  question  under  exceptions. 

We  do  not  mean  to  say  that  the  complaint  cannot  be  amended. 
A  grand  jury  may  in  court  amend  their  indictment-^an  informer 
bis  information.  The  amendments. in  this  case  were  not  made  by 
ihe  complainant.  She  never  swore  to  the  iacts  contained  in  the 
amended  complaint,  and  cannot  be  held  to  answer  for  perjury  if 
the  assertions  were  ever  so  false.  She  never  signed  the  complaint 
nor  made  the  charges  therein  contained  in  writing.  This  was  done 
by  the  justice  in  court,  who  has  no  authority  or  control  over  the 
complaint  more  than  any  other  scrivner  would  have. 

&nkh  and  Peck  for  plaintiff. — 1.  The  court  have  not  jurisdic- 
tion of  this  case ;  the  decision  of  the  court  in  allowing  the  amend- 
ment not  laying  the  foundation  for  a  bill  of  exceptions.  The  al- 
lowance or  disallowance  of  amendments  is  not  matter  for  which 
error  lies. — Chirac  et  ah  vs.  ReinicJcer,  11  Wheat.  280.  Wal- 
den  vs.  Den — Den  vs.  Craig,  9  Wheat.  576.  Wright  et  al,  vs. 
J%e  Lesse  of  HoUingeworth  et  ah,  1  Peters  Rep.  165.  So  the 
arrest  of  judgment,  or  the  granting  or  refusing  a  new  trial,  or  a 
continuance,  cannot  be  assigned  as  error. — Fish  vs.  Weatkerwal, 
8  John.  Cas.  215.  Bayard  vs.  Malcomb,  2  John.  Rep.  101. 
Hendenon  vs.  Moore,  5  Cranch,  11,  187.  The  M*  J.  C.  of 
Akwandria  vs.  Hodgion,  6  Cranob,  006. 

9-  The  court  had  authority  lo  allow  the  amendment.     This 
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proceeding  is  in  the  nature  of  a  civil  suit^  and  has  the  incidents  of 
such  a  suit,  one  of  which  is,  that  it  is  amendable. — 1  Swift's  Dig. 
45.  Herriman  vs.  Taylor,  2  Conn.  Rep.  367.  Fuller  vs.  The 
Town  of  Hampton^  5  Conn.  Rep.  416.  Hill,  adminislratrix^ 
vs.  Wells,  6  Pick.  104.  Mariner  vs.  Dyer,  2  Greeoleaf,  165. 
The  application  to  amend  was  addressed  to  the  discretion  of  the 
court  below,  and  the  propriety  or  impropriety  of  the  amendmeot 
cannot  be  revised  by  this  cdurt. 

3.  The  complaint,  as  originally  drawn,  is  sufficient  and  conttiins 
all  the  necessary  averments.  It  is  according  to  the  form  adopted 
by  Judge  Aiken. — Aik.  Prac.  Forms,  No.  227.  The  only  objec- 
tion taken  is,  that  it  is  not  alleged  that  the  complainant  was  a  siiH 
gle  woman  at  the  time  the  child  was  begotten.  This  averment  is 
not  required,  as  a  married  woman  may  be  the  mother  of  a  bastard 
child,  and  an  order  of  filiation  made  for  its  support.  It  is  averred, 
that  the  defendant  is  the  father  of  the  child,  and  that  it  will  be 
born  a  bastard  unless  prevented  by  a  prior  marriage.  This  is  suf- 
ficient.    But, 

4.  The  defects,  if  any  existed  in  the  complaint,  were  cored  by 
the  verdict.  The  rule  in  which  all  the  books  agree  is  this;  if  the 
issue  joined  be  such  as  necessarily  to  require,  on  the  trial,  proof  of 
the  facts  defectively  or  imperfectly  stated,  or  omitted,  and  without 
which  it  is  not  to  be  presumed,  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by  the  verdict  at  com- 
mon law ;  or,  in  the  phrase  often  used  upon  the  occasion,  such  de* 
feet  is  not  day  jeofail  after  verdict.— r  I  Chit.  Plead.  359.  I  Saun. 
228,  n.  1.  Com.  Dig.  578,  n.  L.  1.  The  questions  submitted 
to  the  jury  in  the  present  case  were  two.  First,  was  the  com- 
plainant's  child  a  bastard  ?  And  secondly,  was  the  defendant  its 
father  ?  The  issue  joined  necessarily  required  proof  of  these  facts, 
and  according  to  the  general  rule,  the  alleged  defect  is  aided  by  the 
verdict. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  trial  in  the  county  court  was  on  a  com- 
plaint for  bastardy.  Before  trial,  the  complainant  moved  for  and 
had  leave  to  amend  her  complaint.  There  was  after  verdict  a 
motion  in  arrest,  which  was  overruled^  It  is  contended  on  the  part 
of  the  complainant — 

1.  That  the  complaint  was  suflicient  without  any  amendment. 

2.  If  not,  that  the  defects  are  cured  by  verdk^t. 

3.  That  the  county  court  had  authority  to  amend. 
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It  is  in  the  first  place  necessary  to  determiDe  whether  the  pro- 
ceeding to  procure  an  order  of  filiation  on  a  complaint  against  the 
reputed  father  of  a  bastard  child  is  a  civil  or  criminal  proceeding, 
as  the  determination  of  the  other  points  must  in  some  measure  be 
governed  by  the  views  which  we  take  of  this.  It  is  true  the  pro- 
ceedings assume  the  form  which  is  used  in  criminal  cases.  Tl)ere 
is  a  complaint,  oath,  warrant,  order  to  apprehend  and  bring  the 
person  charged  before  the  session,  or  justice  of  the  peace,  and 
abide  the  order  of  court.  The  object,  however,  is  not  for  punish- 
meol.  It  is  to  ascertain  the  father  and  compel  him  to  contribute 
to  the  support  of  the  child,  if  he  is  adjudged  to  be  the  father. 
The  whole  proceedings  cease,  if  the  woman  dies  or  is  married  be- 
fore the  child  is  born,  or  shall  miscarry.     All  this  shows  that  pun- 

ft  

ishment  is  not  the  object  of  the  prosecution.  The  proceedings 
probably  assumed  the  criminal  form  from  the  statute  of  Elizabeth, 
where  bastardy  was  treated  as  an  offence,  and  the  object  of  the 
proceeding  was  two-fold,  viz.  for  support  of  tlie  child,  and  for  pun- 
bhment  of  the  father.  Furthermore,  it  is  considered  as  a  civil 
suit  in  all  the  neighboring  states.  Judge  Reeve  so  considers  it. 
Chief  Justice  Swift  says  so  expressly.  Depositions  are  admitted, 
bonds  are  given,  plaintiff  or  complainant  can  withdraw  or  release 
prosecution,  unless  the  overseers  control,  and  even  in  that  case, 
she  can  release,  if  she  gives  security  to  indemnify  the  town.  It 
being  considered  as  a  civil  proceeding,  it  has  been  held  that  the 
complaint  may  be  amended. 
.  Considering  it  as  a  civil  suit,  and  subject  to  all  the  proceedings 
which  are  had  in  civil  suits,  we  must  treat  the  proceedings  which 
have  been  had  in  this  case  in  that  light,  in  examining  the  questions 
which  have  been  raised. 

The  complaint  was  agreeable  to  a  form  long  known,  and  'is  not 
lightly  to  be  set  aside,  unless  the  statute  is  imperative.  All  that 
the  statute  requires  is,  that  the  uiother  shall  charge  the  person  in 
writing  and  on  oath  with  liaving  gotten  her  with  child  and  being 
the  father  of  the  child.  It  is  sufficient  that  she  appear  before  the 
justice  as  a  single  woman,  and  in  that  character  make  her  com- 
plaint. The  fact  that  she  is  a  single  woman  is  no  part  of  the 
complaint,  to  which  she  makes  oath,  and  of  course  it  is  not  neces- 
sary that  a  direct  allegation  to  that  effect  should  be  made  and 
sworn  to  by  her.  It  is  more  doubtful  whether  she  should  not  de- 
clare herself  to  be  with  child,  or  that  she  has  been  delivered  of  a 
child,  though  the  statute  only  requires  her  to  swear,  that  the  per- 
son charged   has  gotten   her  with  child,  and  is  the  father  of  such 
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child.     The  moi'e  correct  form  would  undoubtedly  be,  to  insert 
this  allegation  directly  ;  but  we  are  not  prepared  to  say  that  either 
of  these  defects  would  be  fatal  to  a  complaint.    The  complaiot 
sets  forth  that  the  defendant  did  beget  the  child,  that  he  is  the 
father,  and  that  the  child,  when  born,  will  be  a  bastard,  and  by 
inference  necessarily  charges  that  she  was  pregnant  at  the  tirae  of 
making  the  charge.     But  in  thb  case  a  verdict  has  been  found, 
which  determines  that  the  child  was  a  bastard,  and  that  the  defend- 
ant was  the  father.     If,  then,  the  facts  charged  in  this  complaint 
were  defectively  stated,  and  even  if  it  would  not  have  stood  before 
a  special  demurrer,  yet  we  consider  the  verdict  has  cured  any  de- 
fects, if  there  were  any,  in  this  proceeding,  even  as  the  complaiiit 
appeared  before  any  amendment  was  allowed.     This  renders  it 
unnecessary  to  consider  the  question  in  relation  to  the  amendment. 
But  as  this  is  made  a  point  in  the  cause,  we  have  also  considered 
this  question. 

Amendments  are  usually  in  the  discretion  of  the  court.  The 
exercise  of  this  discretion  is  not  re-examinable  by  a  court  of  error. 
If  an  inferior  court  permit  an  amendment  in  a  case  where  none  'is 
allowed  by  law,  the  exercise  of  that  power  may  be  a  ground  of 
error,  when  there  would  be  no  such  ground,  if  the  power  was  im- 
properly or  injudiciously  exercised,  in  a  case  where  there  was  no 
question  as  to  the  right  to  exercise  it. 

Having  already  considered  that  a  proceeding  against  the  father 
of  a  bastard  child  to  obtain  an  order  of  filiation  and  for  the  support, 
as  a  civil  suit,  it  follows  that  the  proceedings  were  subject  to  amend- 
ment like  other  civil  suits.  It  has  been  so  considered  in  Connec- 
ticut and  in  Massachusetts.  Hence  the  county  court  may,  in  their 
discretion,  permit  amendments  under  such  rules  and  terms  as  they 
shall  think  are  required  by  the  justice  and  equity  of  the  case.  If 
a  new  fact  is  introduced  by  the  amendment,  to  which  it  is  neces- 
sary that  a  new  oath  should  be  taken,  the  oath  should  be  adminis- 
tered anew.  But  if  the  amendment  is  only  for  the  purpose  of  the 
introduction  of  a  fact  omitted  through  accident  or  carelessness,  and 
to  which  the  oath  of  the  complainant  was  not  necessary,  it  may  be 
permitted,  as  in  other  cases,  even  on  trial.  The  object  of  the 
oath,  in  the  first  place,  is  to  obtain  a  warrant.  It  is  only  necessary 
therefore  to  swear  as  to  the  begetting  the  child  and  as  to  the  father. 
There  is  no  further  examination  as  to  other  particulars,  nor  any 
cross-examination  at  this  time.  This  is  reserved  for  the  trial  in 
in  the  issue  to  be  formed  thereafter.  Hence  when  the  justice  cer- 
tifies that  the  complaint  is  sworn  to,  it  can  only  mean  that  it  is 
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sworn  to  in  those  particulars.  An  amendment  like  the  one  made 
in  this  case  is  only  introducing  facts  into  the  complaint^  to  which  it 
was  not  necessary  that  oath  should  have  been  mada>  and  was  prop- 
erly permitted.  The  court  observed  a  good  degree  of  caution, 
(though  I  apprehend  it  was  not  necessary,)  in  requiring  the  appro* 
bation  of  the  justice ;  and  it  was  at  least  judicious  and  proper  to 
prevent  the  complaint  from  appearing  to  contain  facts  sworn- to  by 
the  mother,  if  she  did  not  so  make  oath  to  them,  it  may  be  fur- 
ther remarked,  that  there  is  nothing  appearing  in  this  case  to  show 
that  the  amendment  was  not  made  either  by  the  complainant  her- 
self, or  at  least  with  her  approbation  or  consent. 

On  the  whole,  we  see  nothing  in  this  case  but  that  the  proceed- 
ings^of  the  county  court  were  in  every  particular  according  to  law, 
and  their  judgment  must  be  affirmed. 
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WASHINGTON    COUNTY. 


March  Term,  1835. 

Pawsmt,  Hon.  CHARLES  K.  WILLIAMS,  Ck^f  JuHUe. 
..      STEPHEN  ROYCE,     ) 
**      JACOB  COLLAMER,  \  AMtitiani  JuMtUm. 
"      JOHN  MATTOCKS.    > 

WiLiBiifttTON,  Ira  Day  o«.  Reuben  Lamb. 

Jdarc\ 
^^^'  A  judgment  ii  ooniidered  as  rendered  on  the  last  day  of  the  term. 

The  time  of  commencement  of  a  suit  to  avoid  the  statute  of  limitations,  is  the 
daj  when  the  writ  issued,  but  such  writ  must  be  served  and  returned. 

The  date  of  the  writ  is  considered  prima  fade  eveidence  of  the  the  day  when 
the  same  is  issued. 

This  was  an  action  on  a  judgment  rendered  by  the  county  court 
of  this  county  holden  on  the  last  Monday  of  March  1826,  for 
eighty-nine  dollars. 

Pleas,  1.  iVtiZ^te/ record.     2.  Statute  of  limitations. 

The  plaintiff  in  support  of  the  bsue  on  his  part,  produced  his 
writ  dated  April  3d,  1834,  and  served  June  30th,  1834. 

The  defendant  in  support  of  the  issue  on  his  part,  introdued  Otis 
Peck,  the  officer  who  served  the  writ,  who  testified  that  the  writ 
was  put  into  his  hands  for  service  not  over  five  days  before  he  served 
it,  and  that  the  service  was  made  on  the  30th  of  June,  A.D.  1834. 
The  defendant  inserted  that  upon  the  evidence  the  plaintiff  was 
not  entitled  to  recover.  But  the  court  decided  that  the  plaintiflfs 
demand  was  not  barred  by  the  statute  of  limitations,  and  rendered 
judgment  for  him  to  recover  his  debt  and  damages.  The  defend- 
ant excepted.     This  exception  was  allowed  and  certified. 

Upham  for  defendant. — 1  •  When  did  the  cause  of  action  in 
this  case  accrue  ?  The  judgment  declared  upon  was  rendered  at 
the  March  term  of  tl^e  county  court  in  this  county  in  1826.     And 
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if  ic  is  to  be  considered  as  haviDg  been  rendered  on  the  first  day  of^^^^^^^* 
the  term  the  statute  had  run  before  the  dale  of  the  plaintiff's  writ.        '886.' 

By  the  common  law  all  judgments  have  relation  to,  and  are  con-        ^f 
sidered  as  having  been  rendered  on,  the  first  day  of  the  term. —       ^'"** 
Fann  vs.  ^^Hrwon,  Willes,  427. — Lavel  vs.  Wiitshere,  ib.  428,  n. 
Tidd's  Practice,  489. 

The  common  law  upon  this  subject  has  not  been  altered  by  our 
statute,  but  rather  confirmed. — Stat.  93,  No.  8. 

2.  I  admit  by  the  common  law  a  suit  is  commenced  when  thcr 
ivrit  issues.  But  it  is  to  be  understood  that  the  issuing  of  the  writ 
must  be  followed  up  by  an  immediate  delivery  of  it  to  the  officer 
for  service.  If  it  remains  in  the  office  for  any  considerable  time 
after  it  is  made  out,  the  commencement  of  the  action  will  be  con- 
sidered on  the  day  the  plaintifif  took  the  writ  from  the  office  and 
delivered  it  to  the  sheriff  for  service. — Branson  vs.  Earl,  17  John. 
Rep.  63. — Burdic  vs.  Green,.  18  John.  Rep.  14.  FwAcr  vs. 
Gansvoorty  18  John.  Rep.  496. — Ross  vs.  Luther,  3  Cowen,  158. 
Broun  vs.  Bobington,  2  Lord  Raym.  883. — Harris  vs.  WooU 
ford,  6  Term.  Rep.  617. 

In  the  case  at  bar  the  writ  was  dated  April  3d,  1834,  and  not 
taken  from  the  office  and  delivered  to  an  officer  for  service  until 
tne  25th  of  June  following,  nearly  three  months  after  its  date. 
Now  I  insist  that  this  suit  was  not  commenced  for  any  purpose 
whatever,  on  the  3d  of  April  1834,  but  on  the  day  the  plaintiff 
took  his  writ  from  the  office  and  delivered  it  to  the  sheriff  for  ser- 
vice. The  doctrine  of  the  court  in  Allen  vs.  Mann,  (1 .  D.  Chip. 
R.  94)  does  not  oppose  the  position  which  I  have  laid  down  in 
this  case.  In  that  case  the  writ  was  made  out  on  the  26th  of  No- 
vember 1793  and  delivered  to  the  sheriff  for  service  oq  the  30th 
of  the  same  month.  The  issuing  of  the  writ  was  followed  up  by 
an  immediate  delivery  of  it  to  the  proper  officer  for  service,  and  the 
court  were  probably  correct  in  ruling  that  the  issuing  of  the  writ 
was  the  commencement  of  the  action. — Rogers  vs.  Judd,  5  Yt* 
Rep. 

Smith  and  Peck  for  plaintiff. — ^The  only  question  in  this  case 
is,  was  this  action  commenced  within  eight  years  from  the  rendi- 
tion of  the  judgment. 

1.  Judorments  in  this  state  are  considered  as  rendered  on  the 
last  day  of  the  term,  (J9bar  vs.  Commissioners  of  Jail  Delivery, 
2  Vt.  Rep.  402,)  and  the  same  rule  prevails  in  Massachusetts. 
— Herring  et  al  vs.  Polly,  8  Mass.  Rep.  113. — Portland  Banff 
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WAsmNOToif,  vs.  Maine  Bank,  II  ib.204. — Hildrelh  vs.  TAompton,  16  ib.  19 K 

iZb'      In  England  the  rule  is  different.     Judgnnents  there  are  considered 

1^7        as  entered  on  the  first  day  of  the  tenUy  and  for  a  satisfactory  rea- 

Lamb.      son.     By  the  common  law,  all  proceedings  in  a  suit  at  law  are 

stopped  by  the  death  of  one  of  the  parties.     If  eitlier  of  them  die 

before  judgment,  no  judgment  can  be  entered ;   if  after  judgment 

no  execution  can  issue.     But  to  avoid  the  inconvenience  of  this 

principle,  the  doctrine  of  relation  has  been  resorted  to,  and  if  either 

party  die,  the  judgment  shall  be  considered  as  entered  the  first 

day  of  the  term,  and  an  execution  may  issue  bearing  teste  that  day, 

so  as  to  save  the  fruits  of  that  judgment  to  the  party  entitled  to  it. 

(16  Mass.  191.)     But  there  is  no  necessity  fop  the  adoption  of 

this  rule  here,  as  all  executions  issued  from  our  courts,  must  bear 

teste  the  day  after  the  adjournment  of  the  court,  and  cannot  issue 

before  unless  by  special  order  of  court. 

2.  The  suing  out  of  a  writ  is  the  commencement  of  a  suit  so  as 
to  save  the  statutes  of  limitations^  and  the  date  of  a  writ  is  prima 
facie  the  true  time  when  it  was  issued. — 2  John.  Rep.  342. — 3 

Cain's   Cas.  133 5  Cowen,  519.— 2   Burr,  950.— 17  John. 

65—7  Greenleaf,  370.— 8  ib.  447.-5  Wend.  63. 

In  order  to  save  the  statute  it  is  not  necessary  that  the  writ 
should  be  served  before  the  statute  has  run ;  if  it  is  actually  sued 
out  in  time  and  served  in  season  for  the  next  court  the  statute  is 
out  of  the  case. — Allen  vs.  Mann,  1  D.  Chip.  Rep.  94. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — In  this  action  of  debt  on  judgment  to  which 
the  statute  of  limitations  is  plead,  several  questions  arose  on  the  trial. 
The  first  one,  to  which  our  attention  has  been  called  is,  at  what 
time  a  judgment  is  considered  as  rendered,  whether  on  the  first  or 
last  day  of  the  term ;  for  if  this  judgment  is  to  be  considered  as  of 
the  first  day  of  the  term  in  which  it  was  rendered,  the  statute  of 
limitations  had  run  thereon.  I  am  not  aware  of  any  established 
principles  of  common  law  applicable  to  our  practice,  which  deter- 
mine this  question.  In  England  for  most  purposes  a  judgment  is 
considered  as  rendered  on  the  first  day  of  the  term.  For  others 
it  has  effect  only  from  the  day  when  signed.  Very  probable  we 
might  adopt  the  doctrine  of  relation,  where  a  party  died  after  the 
commencement  of  the  term  and  after  verdict.  It  was  formerly 
considered  as  an  unsettled  question  in  this  state  when  a  judgment 
was  rendered  for  any  purpose*  By  some  it  was  cousidered,  as  in 
•U  cases  rendered,  as  of  the  first  day  of  the  term.     Hence,  wbere 
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tbe  court  sat  four  weeks,  as  lljey  sometimes  did,  it  left  but  a  short  iWAjaworoK, 
time  to  charge  either  bail  on  mesne  process  or  property  attached.        1836/ 
By  others  it  was  considered  as  of  the  last  day,  and  the  clerks  in        ^y 
soro^  counties  were  in  the  habit  of  making  an  entry  accordingly.       Lamb. 
This  was  probable  the  better  opinion.     The  statute  of  1804  put 
an  end  to  these  doubts,  so  far  as  respects  charging  bail  or  property 
attached.     This  statute,  however,  was  rather  explanatory,  than 
establishing  any  new  principle.     As  it  respects  the  statute  of  limi- 
tations, it  is  highly  proper  to  consider  the  last  day  of  the  term  as 
the  time  when  judgment  is  entered.     Until  that  time  the  judgment 
is  not  perfect.     It  is  subject  to  appeal  or  review,  a  motion  in  arrest, 
or  a  motion  for  new  trial ;  and  no  action  of  debt  or  scire  facina  on 
judgment  can  be  maintained  until  after  the  rising  of  the  court.     In 
the  case  of  Hoar  vs.  Jail  Commissioners,  2  Vt.  Rep.  402,  it  was 
stated  by  the  judge  who  delivered  the  opinion  of  the  court,  that 
judgments  here  were  considered  as  entered  on  the  last  day  of  the 
term,  and  the  cases  in  Massachusetts  are  to  that  effect. 

The  next  question  is,  when  shall  a  suit  be  said  to  be  commenced 
for  the  purpose  of  avoiding  the  statute  of  limitation.  The  words  in 
the  statute  are,  in  every  case  except  one,  ''  the  action  shall'be  com- 
menced  and  sued,^'  As  to  writs  of  error,  the  words  are,  be  "  com- 
menced and  duly  served.^*  There  is  no  doubt  but  that  the  time 
when  a  writ  actually  issues  is  to  be  considered  the  commencement 
of  the  suit.  The  evidence  of  the  time  when  the  writ  issues  is  us- 
ually the  date.  If  a  difierent  rule  prevails  in  Connecticut  (and  we 
learn  that  the  time  of  service  is  there  considered  as  the  time  to 
which  the  computation  is  made,  in  view  of  the  operation  of  the 
statute  of  limitation)  it  probably  rises  from  the  phraseology  of  their 
statute.  In  this  state  the  decisions  have  been  that  the  time  of  tak- 
ing out  the  writ  is  the  commencement  of  the  suit. — Allen  vs. 
Mann,  1  D.  Chipman,  94.  With  respect  to  delivering  the  writ 
to  an  officer  for  service,  all  that  is  necessary  is,  that  it  should  be 
delivered  in  season  to  be  served  and  returned  to  the  court  to  which 
it  is  made  returnable.  If  the  writ  is  abandoned,  or  if  the  writ  is 
not  made  with  an  intention  to  have  the  same  served  or  be  pursued, 
it  is  no  commencement  of  a  suit.  We  have  no  alias  or  pluries 
writ  in  the  commencement  of  a  suit  in  this  state ;  but  if  a  writ  is 
not  served  no  suit  is  commenced  by  the  issuing  of  the  same.  But 
we  consider  our  statute  and  the  decisions  thereon  are  decisive  of 
the  question,  that  the  issuing  of  the  writ  when  the  same  is  pursued 
is  the  commencement  of  a  suit,  and  is  the  time  to  which  the  com- 
putation is  to  be  made  to  ascertain  whether  the  statute  of  limitation 
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WAtfimaTON,  has  run  on  any  demand.  There  is  another  question  is  this  case  on 
183&.'  which  I  have  more  doubts,  and  in  which  I  yield  to  the  opinion  oi 
^^y  my  brethren  as  probably  the  better  opinion.  The  only  evidence 
Lamb.  put  in  on  the  trial  to  show  the  commencement  of  this  suit  was  the 
writ  itself;  but  no  evidence  was  given  to  show  that  it  issued  when 
it  bore  date.  When  we  consider  the  manner  in  which  our  writs 
are  made  out, — dated  frequently  some  time  before  they  are  signed, 
and  so  easily  antedated, — I  had  doubts  whether  the  plaintiff  ought 
not  to  be  required  to  show,  by  some  other  evidence,  the  time  when 
the  writ  was  actually  issued.  But  from  tne  case  of  Johnson  vs. 
Fanoelly  7  Greenleaf,  370,  we  learn  that  in  Maine  the  date  of  the 
writ  is  considered  as  the  true  time  when  the  action  is  brought.  In 
the  case  of  Johnson  and  Smithy  2  Burr,  950,  (he  whole  of  the 
reasoning  of  Lord  Mansfield  is  to  show  that  the  date  is  not  condu- 
sive,  implying  that  it  \s  prima  fade.  And  in  relation  to  writings, 
generally  the  date  is  considered  as  prima  facie  evidence  that  they 
were  executed  at  the  time  they  purport  to  bear  date.  From  these 
considerations,  1  the  more  readily  yield  to  the  opinion  of  my  breth- 
ren; and  concur  with  them  in  deciding  that  the  date  of  a  writ  must 
be  considered  prima  facie ,  as  the  time  when  the  writ  issued,  or  at 
least,  as  some  evidence  of  thai  fact.  A  defendant,  however,  roust 
have  every  advantage  of  rebutting  this  presumption  or  this  evidence 
by  examining  any  witnesses  in  relation  to  the  time,  and  by  rendering 
it  doubtful  whether  the  writ  was  antedated  or  not,  throw  the  bur- 
den of  proof  on  the  plaintiff,  to  show  the  true  time  when  the  writ 
actually  issued.  The  result  is,  that  the  judgment  of  the  county 
court  is  affirmed. 
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Chase  and  Bill  w.  Asa  Bowen.  WABHwaTom 

Afarekf 


A  return  of  a  levy  on  an  execution  on  land,  according  to  the  form  given  in  - 
Cliipman's  Reports,  held  ?alid  to  paM  the  land  from  th'j  debtor  to  the  cred- 
itor. 

This  was  an  action  of  debt  on  judgment,  to  whicb,^among  other 
things,  tl)e  defendant  pleaded  in  bar  two  pleas ;  that  tlie  plaintiffs 
had  caused  the  defendant's  real  estate  to  be  set  off  in  full  discharge 
of  said  execution,  and  in  one  of  which  pleas  said  return  is  set  out, 
and  in  the  other,  the  plaintiff  prayed  oyer  of  the  officer's  return  on 
the  execution  and  set  out  the  same,  and  then  demurred  to  both 
pleas.  The  defendant  joined  in  demurrer.  The  court  overruled 
the  demurrer  and  decided  both  pleas  sufficient,  and  rendered  judg- 
ment for  the  defendant ;  to  which  decision  the  plaintiff  excepted. 

The  return  of  the  officer  was  as  follows : 

"-4/  Orange,  April  6, 1830. — Know  all  men  by  these  presents, 
that  I,  Nathan  Foster,  constable  of  Orange,  by  virtue  of  the  with- 
in writ  of  execution  to  me  directed,  having  first  made  demand  of 
goods  or  chattels  to  satisfy  the  same  with  my  fees,  and  none  being 
shown  unto  me  or  found  within  my  precinct,  by  direction  of  L.  H. 
Chase,  agent  for  the  plaintifis,  did  at  Orange  in  said  county,  on 
the  6th  day  of  April,  1830,  levy  the  same  writ  of  execution  on  a 
certain  tract  or  parcel  of  land,  as  the  property  of  the  within  named 
Asa  Bowen,  situate,  lying  and  being  in  said  Orange  aforesaid,  de- 
scribed as  follows — it  being  four-fifths  of  the  3d  division  of  Asa 
Babbit — it  being  the  15th  lot  and  12th  range,  to  be  taken  in  reg- 
ular form  with  the  lines  of  said  lot  from  the  east  part  of  said  lot, 
beginning  at  the  north-east  corner ;  thence  on  the  line  of  said  lot 
to  the  south-east  corner;  thence  on  the  south  line  of  said  lot  1% 
rods ;  thence  north,  parallel  with  the  east  line,  to  the  north  line  o: 
said  lot ;  and  on  the  same  day  and  year  last  aforesaid,  caused  the 
same  land  to  be  appraised  by  Reuben  White,  Moses  Sargent,  and 
Asa  Dunbar,  good  and  lawful  freeholders  of  the  vicinity,  chosen, 
appointed  and  sworn  as  the  law  directs^  that  is  to  say,  Chase,  Bill 
and  Co.  the  plaintiffs,  and  Asa  Bowen  the  defendant,  both  neg- 
lecting to  agree  upon  the  appraisers,  I  applied  to  Thaddeus  Clapp, 
Esq.  justice  of  the  peace  within  and  for  the  county  of  Orange, 
who  by  law  may  judge  between  the  parties,  who  appointed  Revr 
hen  frhite,  Moses  Sargent,  and  Asa  Dunbar ,  good  and  lawful 
freeholders  of  this  vicinity,  who  after  being  sworn  by  roe  as  the 
law  directs,  appraised  the  above  described  land  at  the  sum  of  $81, 
13,  in  full  satisfaction  of  the  within  execution  and  the  legal  cost 
thereon  arising,  as  stated  in  the  bill  hereunto  annexed,  and  on  the 
24tb  day  of  April  I  caused  the  within  execution,  with  my  return 
hereon,  to  he  recorded  in  the  town  clerk's  office  of  the  town  o) 
Orange  aforesaid,  and  also  on  the  same  day  last  aforesaid  I  retum- 
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WAflRiNOTON,  ed  this  execution  to  the  office  of  the  justice  from  which  it  issued, 

i'^        and  caused  the  same  to  be  there  recorded, 
chuti  and  BiU      In  witncss  whereof  1  have  hereunto  subscribed  my  hand  and 
seal  this  24th  day  of  April,  1830. 

Nathan  Foster,  Constable." 

Smith  and  Peck  for  plaintiffs. — I.  The  levy  in  this  case  is 
void,  it  not  appearing  from  the  officer's  return  that  the  appraisers 
were  disinterested y  or  that  they  resided  in  the  Gore  where  the 
land  is  located. —  White  vs.  Bumham  et  al,  decided  in  Orange 
county,  March  term,  1633.  The  officer  having  undertaken  to  de- 
signate the  manner  in  which  the  appraisers  were  appointed,  was 
bound  to  show  that  all  the  requisitions  of  the  statute  were  com- 
plied with  in  their  selection. 

2.  The  officer  does  not  state  in  his  return  that  he  set  off  the 
land  in  discharge  of  the  execution.  For  this  reason  the  levy  is 
defective. 

3.  If  the  levy  is  voidy  this  action  is  well  brought. 

XJpham  for  defendant, — ^The  dnly  question  in  this  case  arises 
upon  the  validity  of  the  levy  pleaded  in  bar  to  the  plaintiff's  ac- 
tion. 

If  there  be  an  inherent  defect  in  this  levy,  so  that  no  title  to  the 
lands  levied  upon  has  passed  to  the  judgment  creditors,  this  action 
we  suppose,  according  to  the  doctrine  of  this  court  in  White  vs. 
Fox  et  ah  decided  in  Orange  county  in  1834,  can  be  maintained. 

But  we  insist  that  there  is  no  defect  in  this  levy,  and  that  the 
title  to  the  land  therein  described  passed  to  the  judgment  creditors 
by  virtue  of  the  levy. — Stat.  310,  sec.  3  and  4.  N.  Chipman's 
Reports,  264.  Dodge,  administrator y  vs.  Fierce  et  ah  4  Vt. 
Rep.  191. 

The  objection  urged  against  the  validity  of  the  levy  is,  that  the 
officer  has  not  said  in  his  return,  in  the  words  of  the  statute,  that 
the  appraisers  were  '' judicious  and  disinterested  freeholders."  It 
is  true,  the  words  of  the  statute  are  not  introduced  into^the  return ; 
but  the  officer  adopted  a  generality  of  expression  which  necessarily 
included  all  the  requisites  of  the  statute.  The  return  says  the  ap- 
praisers were  chosen,  appointed  and  sworn  as  the  law  directs. 
This  is  the  form  of  expression  adopted  by  Mr.  Chipman,  and  tbo 
case  of  Dodge  vs.  Prtnce,  4  Vt.  Rep.  191,  shows  such  a  return 
to  be  good  and  sufficient  to  pass  the  title  of  the  lands  levied  upon 
to  the  judgment  creditor. 
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The  opinion  of  the  court  was  delivered  by  Oranob, 

William*,  Ch.  J. — ^The  questjoo  involved  in  this  ease  is,  as  to       >fi35. 

the  legality  of  the  levy  of  an  execution.  The  levy  is  an  apparent  c>>"»JJ»^^ 
satisfaction,  and  in  order  to  maintain  this  action,  it  must  be  shown  Bow#i>. 
that  it  was  wholly  void.  In  the  case  of  White  vs.  Fox  in  Orange 
county,  the  plaintiff  had  been  evicted  and  the  levy  adjudged  void. 
It  is  to  be  regretted  that  it  was  ever  permitted  to  question  these 
levies  collaterally,  and  I  have  had  occasion  heretofore  to  remark, 
that  the  strictness  which  has  been  re(}uired  in  them,  and  the  man- 
ner in  which  they  have  been  criticised  is  a  departure  from  princi- 
ples adopted  in  similar  cases.  Returns  on  executions,  according 
to  the  English  practice,  are  made  in  very  general  words,  and  all 
that  is  required  by  our  statute  is,  that  the  execution  and  return 
should  be  recorded.  I  do  not  see  why  a  return  in  a  very  general 
form  should  not  have  .been  adjudged  valid  to  pass  the  land,  until 
the  return  was  set  aside  by  the  court  to  whom  it  is  to  be  made. 
A  different  rule,  however,  has  prevailed  pn  this  subject.  The 
form  which  w«as  early  made^  and  is  to  be  found  in  Judge  Chjpr 
man's  reports,  has  been  adjudged  to  be  good.  The  officer  in  the 
case  under  consideration  evidetitly  had  reference  to  that  form  an4 
has  followed  it.  In  some  instances  he  has  stated  his  doings  par- 
ticularly, where  the  same  thing  is  expressed  more  generally  in  (hat 
form.  The  qualification  and  character  of  the  appraisers,  as  well 
as  the  manner  of  their  being  appointed,  are  stated  in  the  form 
mentioned  by  the  words,  f*  good  and  lawful  fireeholders,  chosen, 
appointed  and  sworn,  as  the  law  directs."  The  statute  (and  a 
similfir  statute  w,as  iq  force  when  that  foFm  was  adopted)  requires 
ihat  the  appra'iser^  should  be  judicious  and  disinterested  freeholders 
of  the  vicinity,  in  the  town,  &c.  This  is  not  stated  in  this  return^ 
unless  it  is  implied  in  the  terms  good  and  lawful.  It  was  ua- 
doubtedly  considered  by  the  one  who  made  the  ibrm,  that  it  wag 
so  implied.  As  this  levy  is  id  that  form,  and  where  the  officer 
attempts  jto  state  his  proceedings  more  particularly,  it  does  not  ap- 
pear thait  the  statute  has  been  departed  from,  as  th^t  form  has  been 
sanctioned  by  repeated  jjudicial  decisions,  we  axe  disposed  again  to 
decide  that  the  return  was  good  and  effectual  to  pass  the  land  from 
the  debtor  to  the  creditor,  and  was  a  satisfaction  of  the  execution 
.apd  judgment  of  the  plaintiff. 

The  judgment  of  the  county  court  is  therefore  affirmed* 

5& 
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WASHiNGToir,  [jORIn  p.  Waldo  vs.  Otis  Peok. 

Marekf 


1839. 


Where  an  agent  authorixed  to  sell  lands  and  receive  payment  therefor  accor- 
ding  to  hia  discretion,  upon  a  ^ale  thereof  takes  a  note  and  morgage  in  his 
own  name,  upon  which  he  receives  a  horse  in  payment,  the  horse  immediately 
becomes  the  property  of  the  principal. 

In  such  caso  in  an  action  of  trover  by  the  principal  for  the  horse  taken  by  an 
officer  as  the  property  of  the  agent,  he  is  a  competent  witness  for  the  prin- 
cipal. 

This  was  an  action  of  a  trover  for  a  horse.  Plea,  not  guilty ; 
which  issue  by  agreement  of  parties,  was  joined  to  the  court.  On 
the  trial  of  this  cause,  the  plaintiff,  in  order  to  support  the  issue  on 
his  part,  proved  that  long  previous  to  the  conversion  of  the  horse, 
claimed  he  owned  l^nds  in  Fayston  in  the  county  of  Washington, 
and  that  one  Charles  Robinson,  Esq.  had  a  general  power  of  attor- 
ney from  him,  to  bargain,  sell,  and  convey  said  lands  and  receive 
payment  therefor  as  plaintiff's  agent  and  attorney,  which  power  of 
attorney  was  duly  recorded  on  the  town  records  of  said  Fayston. 

That  said  Robinson  received  a  mortgage  executed  to  him  by  one 
Marquis  Carpenter  of  a  lot  of  land  owned  by  the  plaintiff,  to  secure 
the  payment  of  the  purchase  money  of  the  same,  which  lot  had 
been  previously  sold  and  conveyed  by  said  Robinson  by  virtue  of 
said  power  of  attorney,  and  in  the  name  of  the  plaintiff.  Said  notes 
were  made  payable  to  said  Robinson  for  convenience  of  payment, 
as  stated  by  Robinson  in  his  deposition  which  is  made  a  part  of 
this  case,  the  plaintiff  being  a  native  of  Connecticut. 

All  the  evidence  as  to  the  reason  of  said  notes  being  made  pay- 
able to  Robinson  aforesaid,  consUied  in  said  Robinson's  deposition. 
That  the  plaintiff  had  authorized  the  said  Robinson  to  sell  said 
lands  or  a  part  thereof,  for  a  horse  or  horses,  or  receive  a  horse  or 
horses  on  debts  then  due,  and  that  said  Robinson  received  the 
horse  in  question  on  one  of  the  notes  executed  to  him  by  said 
Marquis  Carpenter  as  above  stated. 

The  defendant  in  support  of  the  issue  on  his  part,  gave  evidence 
tending  to  show  that  he  being  constable  of  the  town  of  Barre,  by 
virtue  of  a  writ  of  attachment  in  favor  of  Alvan  Carter,  Esq.  against 
said  Robinson,  he  attached  said  horse  as  Robinson's  property, 
and  sold  him  on  the  execution  previous  to  the  commencement  of 
this  suit ;  which  writ  of  attachment  was  issued  on  a  note  given  by 
Robinson  to  Carter.  That  said  Robinson  called  said  horse  his 
property,  and  offered  to  sell  it ;  but  no  evidence  was  given  tending 
to  show  that  the  plaintiff  had  any  notice  of  the  sayings  and  offers 
of  sale  made  by  Robinson.     The  defendant  also  offered  evidence 
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teoding  to  show  that  at  the  time  said  Robinson  received  said  horse  IWashinotow, 
on  said  note  as  aforesaid,  he  observed  that  if  the  horse  suited  him        isss. 


he  should  keep  him  for  his  own  use,  and  of  this  also  it  was  not       Waido 
shown  that  the  plaintiff  had  any  knowledge.  P«<i. 

The  defendant  then  contended  that  the  law  arising  upon  the 
aforesaid  facts,  would  not  authorize  a  recovery  for  the  plaintiff  in 
this  suit ;  and  the  court  decided  that  the  law  arising  on  the  afore- 
said facts  was  against  the  plaintiff,  and  that  for  that  reason  he  could 
not  recover;  and  judgment  was  rendered  for  the  defendant.  To 
which  decision  of  the  court  the  plaintiff  excepted. 

Exceptions  allowed,  and  the  cause  passed  to  the  supreme  court 
for  revision. 

The  following  is  the  deposition  of  Robinson  : 

'^I,  Charles  Robinson  depose  and  say,  that  for  a  number  of  years 
past  I  have  been  the  agent  and  attorney  of  Loren  P.  Waldo,  Esq. 
of  Tolland,  in  Tolland  county,  Connecticut.  That  1  had  the 
agency  and  care  of  said  Waldo's  lands  in  Fayston,  in  said  Wash- 
ington county,  with  orders  and  directions  from  said  Waldo  to  sell 
and  dispose  of  said  lands  in  whole  or  in  part,  for  such  price  and 
such  pay  as  I  thought  proper.  Mr.  Waldo  had  directed  if  I  could, 
to  take  a  horse  or  horses  in  payment  for  said  land,  or  in  payment 
for  debts  due  for  land  I  had  sold.  When  I  sold  land  for  him  1 
generally  took  the  notes  in  my  own  name,  which  I  did  for  the  con- 
venience of  collection,  and  when  payable  in  specific  property  that 
it  might  be  delivered  to  my  house  in  Barre.  About  the  middle  of 
February  1832, 1  received  from  one  McCauly  in  part  payment  of 
land  by  me  sold,  and  for  said  Waldo,  a  certain  grey  five  year  old 
gelding  horse.  When  I  purchased  said  horsait  was  my  intention 
to  have  recruited  him  up  and  then  have  sent  him  to  Mr.  Waldo,  or 
have  turned  said  horse  and  accounted  with  Mr  Waldo  for  the  avails 
of  said  horse.  I  never  owned  said  horse  or  had  any  interest  in 
him  except  as  above  stated,  as  agent  for  said  Waldo.  I  may  have 
called  said  horse  mine ;  I  frequently  called  the  land  and  other  prop- 
erty belonging  to  said  Waldo  mine,  when  I  had  not  any  interest 
only  as  agent.  Said  horse  is  the  same  horse  Otis  Peck  attached 
in  favor  of  Alvan  Carter  (vs.)  me,  and  further  the  deponent  saith 
not.  CHARLES  ROBINSON." 

Smith  and  Peck  Jor  Plaintiff , — Robinson  was  the  agent  of  the 
plaintiff,  and  received  the  horse  in  questioninpart  payment  of  land 
owned  by  him  and  sold  by  his  agent.  In  such  case  the  principle 
is,  as  established  by  the  whole  current  of  authority,  that  the  owner 
is  entitled  to  recover  whenever  he  can  trace  his  own  property  or 
its  proceeds,  as  distinguished  from  the  factors ;  and  it  makes  no 
difference  that  the  note  is  taken  in  the  agent's  name. — Thompson 
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WinniMToif,  v8,  PerJcim  et  dl.  3  Mason,  232. — Price  vs.  Rabton,  2  Dall.  60. 
^Ss!*      Scott  vs.  Surman,  Willes  Rep.  400. — George  vs.  Claggett,  7  T. 
^w«      R.  359.— Tay/or  vs.  Plwner,  3  M.  and  S.  562.— JFAtVccwiA  vs. 
PMk.       /aco&,  1  Salk,  l60,  and  also  note.     Titcomb  et  al.  vs.  Seaver  ^ 
Thjuiee,  3  Greenleaf,  542. — Dension  vs.  Pickens. et  al.  2  Pick. 
86. — Chesterfield^  Man.  Comp  vs.  Dihon  et  al,  5  Pick.  7.-2 
Kent's  Com*  486. — Livermore  on  agency,  267,  ch.  7.    The  de- 
fendant can  stand  in  no  better  situation  than  his  agent,  as  trhose 
property  the  horse  was  taken.     Robinson^  declarations  that  if  the 
^ope  suited  him  he  should  keep  him  for  his  own  use,  does  not  dif- 
ference the  case,  as  the  plaintiff  had  no  knowledge  of  this.     When 
the  horse  was  delivered  to  Robinson  he  became  the  property  of 
the  plaintiff,  and  the  defendant  having  refused  to  deliver  him  when 
demanded,  must  pay  his  value. 

MT'  ISnstnan  for  defeniant.^-~\*  The  defendant  contends  that 
Charles  Robinson's  deposition  to  prove  the  facts  set  forth  in  the 
bill  of  exception,  was  inadmissible. 

2.  That  the  note  taken  payable  to  Robinson,  and  the  deed  tak- 
en to  secure  the  payment  of  said  note  to  Robinson,  without  any 
reference  to  any  agency,  made  him  liable  to  Waldo  for  the  amount. 
Therefore  Robinson  was  interested  in  the  event  of  the  suit* 

If  the  plaintiff  fails  to  recover  in  this  action,  Robinson  would  be 
Gable  over  to  the  plaintiff.  The  principle  of  law  is,  that  when  the 
agent  acts  without  disclosing  the  name  of  his  principal,  or  where 
there  is  no  responsible  principal,  or  where  the  agent  transacts  the 
business  in  his  own  name,  or  exceeds  his  authority,  he  becomes 
personally  liable.  It  is  therefore  believed  that  the  situation  of  the 
agent  in  tbb  case,  and  the  manner  in  which  the  business  was  trans- 
acted by  him,  makes  him  interested  in  the  event  of  the  suit. 

3.  The  defendant  contends  that  the  county  court  did  not  err  in 
deciding  that  from  the  facts  disclosed  on  trial,  the  plaintiff  could  not 
recover  of  the  defendant,  inasmuch  as  the  note  on  which  said  horse 
Was  received  in  part  payment  of  the  same,  was  taken  and  made 
payable  to  Robinson,  and  as  was  also  the  deed  taken  to  secure  the 
payment  of  said  note.  Robinson  held  out  to  the  world  and  treated 
the  property  as  bis  own ;  be  therefore  became  personally  liable  to 
pay  the  plaintiff  the  value  of  the  horse^  and  discharged  all  liability 
which  the  debtor  was  under  to  the  plaintiff.  The  property  of  the 
horse  rented  in  the  agent,  and  was  subject  to  be  attached  by  his 
creditors.  Robinson  by  using  the  property  in  this  way  was  hold- 
ing out  to  the  wor)d  an  inducement  to  give  him  a  credit.     Besides 
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It  was  kept  by  Robioson  a  long  time  aod  used  as  his  own.     ««gdin,  yf^rnnoron, 
the  plaintiff  in  making  Robinson  his  agent  to  sell  the  land,  by  the        isss/ 
nature  of  that  agency,  was  to  look  to  Robinson  personally  for  the       ^••***» 
avails.  Pwk. 

The  agent,  by  taking  the  note  payable  to  himself,  vested  the 
property  of  the  note  in  himself,  and  placed  the  note  beyond  the 
control  of  the  principal.  When  the  ageht  transacts  the  business  in 
bis  own  name,  there  is  no  contract  existing  and  no  debt  created 
between  the  principal  and  buyer. — ^7  Mass.  319. — 3  Mass,  403. 
If  I  am  right  in  this  position,  tlie  title  of  this  horse  at  the  time  of 
the  sale  from  Carpenter  to  Robinson  rested  in  Robmson  and  not 
Waldo. 

We  contend  further  if  the  plaintiff  had  given  notice  to  Carpen- 
ter not  to  pay  the  note  to  Robinson,  and  Carpenter  without  any 
regard  to  such  notice,  should  pay  the  note  to  Robinson,  that  the 
plaintiff  could  have  no  remedy  against  Carpenter,  and  suppose 
after  such  notice  by  plaintiff  to  Carpenter,  Robinson  sued  Carpen- 
ter on  the  note,  could  Carpenter  settle  with  any  other  person  and 
pay  said  note  with  safety  except  to  Robinson  ? 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^This  was  an  action  of  trover  for  a  liorse  * 
taken  by  the  defendant  as  the  property  of  Charles  Robinson.  The 
question  is,  whether  it  was  the  property  of  Robinson  or  plaintiff. 
Robinson  was  properly  admitted  as  a  witness  on  the  part  of  the 
plaintiff.  If  he  had  any  interest  in  the  suit,  it  was  for  the  defend-* 
ant.  It  appears  that  the  plaintiff,  by  his  agent,  sold  land  and  took 
notes  in  the  name  of  the  agent,  for  convenience  of  the  debtors  in 
making  payment ;  and  probably  to  enable  him,  without  any  special 
power,  to  discharge  any  mortgages  taken  on  the  sale.  Robinson 
was  only  trustee  for  the  plaintiff,  and  had  no  interest  in  the  notes. 
The  plaintiff  could,  at  any  time,  have  taken  them  from  bim;  after 
which,  Carpenter,  the  debtor,  would  not  have  been  protected  in 
making  payment  to  him.  He  could  not  have  availed  himself  of 
offiets  against  Robinson,  if  he  knew  that  he  was  only  trustee  or 
agent  for  plaintiff.  Where  the  notes  were  made  payable  ic  specific 
articles,  or  where  such  articles  were  received  in  payment  of  any 
notes  thus  taken,  the  articles  received  immediately  became  the 
property  of  the  principal,  and  not  of  the  agent.  It  is  of  no  conse- 
quence what  were  the  intentions  of  the  agent  as  to  purchasing  the 
horse.  Unless  plaintiff  assented  it  could  not  affect  him  io  any 
wise,  luid  the  plaintiff  at  any  time  could  have  taken  the  horse  from 
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Wamimotom,  Robinson.  In  short,  unless  some  act  was  done  by  the  plaintiff, 
1836.'  SQ€ae  consent  from  him,  either  express  or  implied,  to  transfer  this 
WaWo  horse  to  Robinson,  he  could  not  have  been  divested  of  his  property 
Peck.  therein.  He  could  not  be  effected  by  any  representations  of  Rob- 
inson, or  even  by  any  offers  of  Robinson  to  sell  unless  they  were 
made  with  his  consent,  and  no  such  consent  is  here  found.  If  it 
was  within  the  limits  of  Robinson's  power  or  agency,  to  make  sale 
or  exchange  of  the  horse  for  other  property,  he  might  have  trans- 
ferred a  good  title  to  any  one  to  whom  he  might  sell,  and  still 
would  not  have  been  the  owner,  nor  would  the  horse  have  been 
liable  to  be  taken  for  his  debt.  The  only  circumstance  from  which 
I  jury  would  have  been  at  liberty  to  infer  any  property  in  Robin- 
son (and  this  is  very  slight)  would  be  from  the  lapse  of  time  after 
he  received  it  before  it  was  taken,  (although  the  case  does  not  state 
when  it  was  taken.)  But  this  would  be  very  slight  evidence  from 
which  a  jury  could  infer  that  the  plaintiff  had  ever  parted  with  the 
property  which  he  originally  had  in  the  horse,  when  the  same  was 
taken  in  payment  of  a  debt  due  to  him. 

We  are  satisfied  in  this  case  that  the  property  was  in  the  plain- 
tiff, and  from  the  facts  which  were  in  evidence  the  judgment  should 
have  been  for  him. 

Judgment  of  the  county  court  roust  therefore  be  reversed,  and  a 
hew  trial  granted. 
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William  Billings  vs.  Algernon  S.  Wing,  Wasrinotow, 

Marehf 

The  following  words — *•  He  snaked  his  mothef  out  of  doors  by  tlie  hair  of  her 

head : — it  was  the  day  before  she  died" — are  not  actionable  in  themselves. 

This  was  an  action  of  slander.  The  declaration  was  in  three 
counts.  The  first  count  was  on  these  words :  '^  It  is  a  pity  Mont- 
pelier  should  be  represented  by  a  man  who  snaked  his  mother  out 
of  doors  by  the  hair  of  her  head.  It  is  a  fact,  and  was  seen  by 
two  men." 

The  second  count  was  on  the  same  words,  with  this  addition : 
**  It  was  the  day  before  she  died."     Third  count,  the  same. 

General  demurrer. 

In  the  county  court  judgment  was  rendered  that  the  declaration 
was  insufficient ;  from  which  the  plaintiff  appealed. 

Uphamfor  defendant, — This  is  an  action  of  slander,  and  comes 
t)efore  this  court  on  general  demurrer  to  the  declaration. 

The  declaration  contains  three  counts,  all  charging  in  substance, 
that  the  defendant  said  and  published  of  the  plaintiff,  that  he  had 
committed  an  assault  and  battery  upon  his  mother.  No  special 
damage  is  alleged  as  resulting  from  the  publication  of  the  words. 
And  the  question  is,  are  the  words  charged  of  themselves  actiona- 
ble ? 

We  take  the  rule  to  be,  that  where  the  charge,  if  true,  will 
subject  the  party  charged  to  an  indictment  for  a  crime  involving 
moral  iurpitudey  or  subject  him  to  an  infamous  punishmenij  then 
the  words  are  in  themselves  actionable. 

Ogden  vs.  Turner,  6  Mod.  Gas.  J  04.     S.  C.  2  Salk.  696. 

Starkie  on  Slander,   16-19.     Onsloxv  vs.  Ho'ftie,  3  Wils.  177.      >^  / 

Brooker  vs.  Coffin,  S^Jflhn.  Rep.  188.     Widric  vs.  Oyer  et  aL 

^     13  John.  Rep.  Wtk./ van  Ness  vs.  i7aff7it7/on,'19  John.  Rep. 

w/367.     Horcout  vs.  Harrison,  I  Hafts  N.  Y.  Rep.  474.     Shal- 


/  ffer  vs.  Rintzer,  I  Binoey,  542.  Ross  vs.  McClung,  6  Binney, 
218.  Andrews  et  ux  vs.  Koppenheaffer,  3  Serg.  and  Rawle,255. 
Chnpman  vs.  Gillc(t,2  Conn.  Rep.  61,  Gould,  J.  Elliot  vs. 
Ailsbvry,  2  Bibb's  Rep.  473.  Hammond's  N.  P.  298-9-300. 
1  Corny n's  Dig.  371-2.  Demarest  vs.  Haringy6  Cowen's  Rep. 
76.     Uolt  vs.  Scholefeld,  6  T.  R.  691-4. 

In  Ogden  vs.  Turner,  the  court  said,  **  that  words  to  be  action- 
able in  themselves  must  either  enrfang-er  the  party's  life,  or  subject 
him  to  an  infamous  punishment,  and  that  it  is  not  sufficient  that 
the  party  may  be  fined  and  imprisoned ;  for  that,  if  any  one  be 
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WASHfiiaToiff,  found  guilty  of  any  commoD  trespass,  he  shall  be  fined  and  im- 
1835.       prisoned  ;  and  yet,  no  one  will  assert,  that,  to  say  one  has  commit- 


BiiUngs  tej  a  trespass,  will  bear  an  action."  And  in  ihe  same  case  it  was 
wiog.  held,  that  where  the  penalty  for  an  offence  by  a  statute  was  of  a 
pecuniary  nature,  an  imputation  of  such  an  offence  would  not  be 
actionable,  even  though  in  default  of  payment  the  statute  should 
direct  the  offender  to  be  set  in  the  pillory,  since  the  sitting  in  the 
pillory  was  only  for  the  want  of  money,  and  not  the  direct  penalty 
given  by  the  statute. 

In  Andrews  vs.  Koppenheaffer,  (3  Serg.  andRawle,  255,)  the 
supreme  court  of  Pennsylvania  recognized  the  rule  as  laid  down 
in  Brooker  vs.  Coffiity  "  that  the  charge,  if  true,  must  subject  the 
party  to  an  indictment  for  a  crime  involving  moral  turpitude^  or 
that  would  draw  after  it  an  infamous  punishment."  The  judges 
concurred  in  opinion,  that  it  must  be  either  ^felony  or  misdemea- 
nor affecting  reputation.  And  therefore,  to  charge  a  man  with 
having  committed  an  assault  and  battery,  a  nuisance,  or  the  of- 
fence of  forcible  entry  and  delainer,  though  the  party  would  be 
subject  to  an  indictment  and  imprisonment,  would  not  be  actiona- 
ble. Indeed,  the  whole  current  of  authorities,  English  and  Amer- 
ican, show  that  the  words  charged  in  this  declaration  are  not  of 
themselves  actionable.  If  they  had  been  published  in  a  newspa-  ' 
per,  perhaps  they  would  have  been  libellous.  However,  it  is  not 
necessary  here  to  decide  that  question.  Actions  of  this  character 
are  entitled  to  no  great  favor.  Indeed  they  had  no  place  in  the 
list  of  civil  injuries,  until  the  reign  of  Edward  IH.,  and  from  that 
time  to  the  reign  of  Henry  VIII.  not  one  attempt  was  made  to 

sustain  an  action  of  slander. 

/^ 

Merrili  and  Spalding  for  plainti^ — The  only  question  is, 
whether  these  charges,  or  either  of  them,  aijiOdKto  verbal  slander  ? 

The  crime  charg-ed,  corAdered  in  technical  point  of  view,  i^  ^ 
assault  and  battery,  but  of  the  highest  degree  and  of  the  most  \ 
aggravated  nature. 

We  shall  not  attempt  <o  refer  to  the  long  list  of  English  cases 
upon  slander,  for  we  should  meet  with  contradiction  in  almost  every 
case. 

In  1  Jacob's  Law  Dictionary,  37,  it  is  justly  remarked,  that 
*'  there  is  no  branch  of  the  law  in  which  decided  cases  are  so  con^ 
tradietory  to  each  other,"  be.  and  that  ^^  what  words  are  actiona- 
ble or  not  will  be  more  satisfactorily  ei^plaiped  by  an  accurate  ap- 
plication of  the  genera)  principles  on  wliigh  such  actions  depend 
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than  by  a  reference  to  adjudged  cases,  especially  those  in  old  au-  ^^S"?^®"' 

ihors."  1835.* 


In  the  early  cases  the  criterion  seems  to  have  been,  whether  the       BiiUnjft 
words  spoken  tended  to  the  disgrace  or  injury  of  the  plaintiff.  ^'»"»- 

In  Small  vs.  Hammond^  1  Bulst.  40,  (Starkie,  r5)  Williams, 
J.  said,  "  Where  the  words  spoken  tend  to  the  infamy,  discredit ^ 
or  disgrace  of  the  party ^  thert  the  words  shall  be  actionable ,^^ 

In  Baker  vs.  Pierce,  6  Mod.  24,  C.  J.  Holt  says,  ^'^whenever 
any  words  tended  to  take  away  a  man^s  reputation,  he  would  en- 
courage actions  for  them." 

In  Button  vs.  Hay  ward,  Fortescue,  J.  observed,  "  It  was  the 
rule  of  Holt,  C.  J.  to  make  words  actionable,  whenever  they  sound 
to  the  disreputation  of  the  person  of  whom  they  were  spoken — and 
this  was  also  Hale's  and  Twisden's  rule,  and  I  think  it  a  very  good 
rule:' 

In  Finch's  Law,  185,  it  is  said,  "If  a  man  maliciously  utters 
&ny  false  slander  to  the  endangering  one's  law,  as  to  say,  'He 
hath  reported  that  money  is  fallen,'  for  he  shall  be  punished  for 
such  report." 

In  the  cases  Onsluw  vs.  Home,  3  Wik.  177,  and  Holt  vs. 
Sliolfield,  6  T.  R.  691,  the  language  is  somewhat  different,  and 
in  the  first  case  it  is  said,  ''  that  the  words  must  contain  an  express 
imputation  of  some  capital  offence  or  other  infamous  crime  or  mis- 
demeanor." 

Starkie  on  Slander,  40,  41,  thinks  the  words  '^  scandalous"  and 
''  infamous"  are  too  vague  and  loose  to  form  any  criterion,  and 
says — "  From  these  authorities,  perhaps,  it  may  be  inferred  gen- 
erally that  to  impute  any  crime  or  misdemeanor  for  which  corporal 
punishment  may  be  inflicted,  is  actionable." 

But  this  definition  seems  very  indefinite — it  would  extend  the 
action  to  words  charging  trespass — for  as  Lord  Holt  observes  in 
Ogden  vs.  Turner,  Salk.  696,  "  a  m:in  may  be  fined  and  impris- 
oned in  trespass^ 

Comyns  considers  th^  lest  to  be  whether  the  crime  is  indictable. 
1  Com.  Case  for  Defamation,  D.  9,  377.—'*  It  seems  that  to 
charge  a  brewer  with  selling  unwholsome  beer  is  actionable,,  since 
selling  such  beer  is  an  indictable  offence,^* 

In  Mayen  vs.  Digle,  it  is  laid  down  that  an  action  "  lies  for  any 
words  which  import  the  charge  of  a  crime  for  which  a  person  may 
be  indicted." — Stark,  on  Stand.  37-6. 

We  turn  with  pleasure  from  the  inconsistences  and  contradictions 

of  the  Endish  authorities  to  the  American  cases. 
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^^J™^®"»      In  t  Dall.  Rep.  60,  Shippen,  J.  says,  "  Generally  speaking, 

isas.        indeed,  actions  of  slander,  founded  on  trifling  causes,  to  gratify  a 

BiMmgi      petulant  and  quarrelsome  disposition,  will  not  be  encouraged  by  the 

^>nr       court ;  but  when  the  reputation,  trade  or  profession  of  a  citizen  is 

really  affected,  for  the  sake  of  doing  justice  to  the  dearest  interests 

of  individuals,  as  well  as  for  the  sake  of  preserving  public  order 

and  tranquility,  every  appeal  to  the  tribunals  of  our  country  ought 

to  be  encouraged." 

"  Words  which  charge,  or  import  the  charge  of  a  crime,  pun- 
ishable by  law,  whatever  may  be  the  nature  or  degree  of  tiie 
crime  are  actionable  in  themselves." — I  Swift,  461. 

Kent,  2  vol.  p.  16,  says,  "  The  injury  consists  in  falsely  and 
maliciously  charging  another  with  the  commission  of  some  public 
offence." 

In  Connecticut,  words  imputing  to  a  woman,  whether  marritd 
or  single,  a  violation  of  chastity,  are  in  themselves  actionable ;  the 
breach  of  chastity,  in  every  form,  from  adultery  to  mere  lascivious 
carriage,  being  punishable  by  statute. — Frisbee  vs.  Fowler ,  2  Con. 
Rep.  707. 

In  New  Jersey,  to  charge  a  woman  with  having  committed  fur- 
nicaiion  is  actionable. — Smith  vs.  Miner,  1  Cox  Rep.  16. 

In  South  Carolina  it  has  been  decided,  that  to  call  a  man  a 
mulatto  is  actionable,  because,  if  true,  the  party  would  be  deprived 
of  all  civil  rights,  and  would  be  liable  to  be  tried  without  the  priv- 
ilege of  a  trial  by  jury. — Eden  vs.  L*gare,  I  Bays.  Rep.  171. 
In  Woodbury  vs.  Thompson,  3  N.  H.  Rep.  194,  the  case  was 
slander  for  calling  defendant  a  "  damned  whore*^ — the  punishment 
by  statute  for  fornication,  a  fine  of  sixty  shillings,  &;c.  The  court 
say,  ^^if  the  statute  embraces  women,  it  does  not  seem  to  admit  of 
a  doubt  that  the  words  laid  in  this  action  are  of  themselves  action- 
able." 

Here  was  punishment  by  Jin e  only,  except  in  case  of  inability 
Co  pay,  in  which  case  corporal  punishment  was  to  be  inflicted, 
which  does  not  bring  it  within  the  mle  according  to  Stark ie  on 
Slander,  41,  and  yet  the  court  have  no  doubt  the  action  would  lie. 

"  In  case  the  charge,  if  true,  will  subject  the  party  charged  to 
an  indictment  for  a  crime  involving  moral  turpitude,  or  subject  him 
to  an  infamous  punishment,  then  the  words  will  be,  in  themselves, 
actionable." — Brooker  vs.  Coffin,  5  John.  Rep.  188. 

The  principle  here  laid'  down  was  undoubtedly  settled  by  the 
court  after  great  deliberation. 

That  very  able  court,  wilhoui  doulit,  saw  the  impropriety  of 
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making  the  punUhment  Moldy  a  test  on  the  one  hand,  and  on  the  Wjjviiiotov, 
other  seem  to  have  considered  that  it  would  be  extending  the  ac-      'isss.* 
tion  too  far  to  make  it  a  soh  criterion  whether  the^crime^charged      Biiimgi 
is  indictable ;  they  therefore  added  another  ingredient  to  the  defi-       ^'*ns- 
nition,  which  leaves  every  case,  in  some  degree,  to  depend  on  its 
own  circumstances. 

Make  the  punishment  prescribed  for  the  crime  charged  the  test, 
and  the  principle  in  relation  to  the  action  of  slander  would  change 
as  often  as  the  punishment  should  be  altered,  and  yet  the  moral 
turpitude  remain  the  same. 

In  England,  perhaps,  the  rule  may  answer,  for  the  smallest  crimes 
are  punished  by  corporal  infliction.  It  is  not  so  here :— -but  the 
constant  tendency  with  us  is  to  milder  punishments. 

Suppose  this  test  to  be  established  in  this  state — what  would  be 
the  consequence  ?  The  charge  of  two  crimes,  at  least,  enumerated 
in  the  act  in  relation  to  high  crimes  and  misdemeanors  would  not 
be  actionable,  viz.  married  persons  being  found  in  bed  together, 
(see  statute  257)  and  the  crime  of  cohabiting  after  being  divorced, 
both  of  which  crimes  are  punishable  by  fine  only.  While  to 
charge  a  person  with  being  a  vagrant ^  idle  and  disorderly  person 
would  be  actionable — as  the  justice  may  commit  to  bouse  of  cor- 
rection for  three  months. — Stat.  373,  sec.  L2. 

The  term  assault  <md  battery  includes  every  degree  of  crime 
coming  under  the  denomination,  from  a  simple  unpremeditated  as- 
sault to  an  assault  by  shooting  with  an  intent  to  maim  merely^  or 
to  the  crime  charged  in  the  writ. 

The  statute  270,  section  20,  declares,  '^  that  if  any  person  shall 
disturb  the  peace  by  assaulting^  beating,  &z.c.  he  shall  be  Gned  at 
the  discretion  of  the  court,"  &c.  And  if  such  offence  be  aggra- 
vated by  tuiy  high-handed  violence,  it  shall  be  the  duty  of  the 
justice  of  peace  to  bind  over  the  offender  to  the  next  county  court 
of  tlie  same  county  in  which  the  offence  shall  be  committed." 

Now,  admit  for  the  sake  of  argument,  that  the  lowest  degree  of 
assault  and  battery  does  not  involve  moral  turpitude,  yet  no  one 
caa  deny  that  the  higher  degrees  do. 

And  this  brings  the  present  case  within  the  principle  established 
in  the  case  Brooker  vs.  Coffin,  5  John.  Rep.  188,  for  it  cannot 
be  denied  that  the  crime  charged  in  this  case  is  indictable^  and  it 
•eems  as  little  doubt  exists  thai  it  involves  moral  turpituds. 
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WAsimraTOH,    The  opinion  of  the  court  was  delivered  by 

183A.  CoLLAMER,  J.-^Thc  wofds  in  thi^  declaration  are  not  attended 

Birhngi      ^jji^  jjjjy  colloquium  or  innuendo,  to  give  them  any  criminal  charac- 
^'n«-       ter  further  than  the  words  necessarily  imply,  and  no  special  dam- 
age is  alleged. 

It  b  not  to  be  disguised  that  there  is  much  contradictory  decision 
on  the  point  of  what  words  are  in  themselves  actionable.  In  many 
modern  cases  this  circumstance  has  been  much  commented  upon 
by  the  courts.  Nor  does  it  appear  wholly  redeemed  from  uncer- 
tainty by  the  most  recent  cases,  though  courts  seem  to  have  labor- 
ed at  certainly  in  their  decisions.  The  court  have  examined  the 
authorities  as  extensively  as  our  time  and  appliances  here  would 
permit,  and  without  taking  time  now  to  collate  them,  the  result  it 
as  follows. 

By  the  cases  in  England  as  collected  by  Mr.  Starkie  in  his  work 
on  slander,  and  especially  by  the  governing  cases  of  Onslow  vs. 
Home,  3  Wills.  186,  and  Holt  vs.  SchoUfitId,  6  T.  R.  691, 
sustaining  the  case  of  Ogden  vs.  Turner,  6  Mod.,  words,  to  be 
actionable,  must  charge  a  crime  which  is  indictable  and  which  sub- 
jects the  offender  to  infamous  punishmenty  at  least  corporal  pun- 
ishment. Much  is  said  in  the  books  as  to  the  crime  or  its  punish- 
ment being  infamous ,  scandalofvi,  or  involving  moral  turpitude. 
The  latter  expression  is  adopted  by  Spencer,  C.  J.  in  the  case 
Brooker  vs.  Coffirty  5  John.  Rep.  188,  yet  these  expressions  are 
undefined  and  have  no  certain,  technical  signification ;  and  although 
in  the  case  last  mentioned  the  offence  subjected  to  punishment, 
that  is  to  imprisonment,  and  imputed  female  prostitution,  yet  even 
that  was  not  considered  moral  turpitude.  It  is  most  consistent 
with  certainty,  and  probably  best  sustained  by  authority,  to  say 
with  Mr.  Starkie,  "  to  impute  any  crime  or  misdemeanor  for  which 
eorporal  punishment  may  be  inflicted  in  a  temporal  court,  is  action* 
able." — ^Starkie  on  Slander,  41i  Imprisonment  is  corporal  pun- 
ishmentj  but  it  must  be  as  a  punishment  for  the  o&nce,  and  not 
follow  on  a  default  or  inability  to  pay. — 6  Mod.  104. 

The  words  in  this  case  charge  simply  an  assault  and  battery. 
Its  being  on  a  feeble  woman,  or  a  mother,  gives  it  no  difllerent  legal 
character,  as  it  would,  had  it  been  charged  as  committed  with  in- 
tent to  kill.  By  our  statute  assault  and  battery  simply  is  punish- 
Me  only  by  fine,  though  by  the  statute  of  1826  the  court  are  em- 
powered to  imprison  where  there  is  an  inability  to  pay  the  fine. 
This,  as  already  shown,  leaves  the  legal  character  of  the  ofilence 
.only  matter  of  fine,  and  therefore  not  an  offence  for  which  corporal 
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punishment  can  be  inBicted,  and  therefore  not  actionable.  To  sustain  WiJiHiJiOToH, 

this  action  we  must  bold  every  set  of  words  wlifch  charges  an  assault  I835/ 

or  breach  of  the  peace  actionable,  which  would  be  without  prece-  Bimng* 
dent  or  authority,  and  of  dangerous  tendency  ;  or  we  must  lea?*  ^vinj. 
each  set  of  words  to  be  held  actionable  or  not,  not  by  the  offence 
charged,  but  to  depend  on  the  nature  and  circumstances  of  aggra*- 
vation,  which  is  too  uncertain  to  be  adopted  as  a  rule  and  is  equally 
unsustained  by  authority.  We  consider  this  declai'ation  as  not 
sustained  by  any  case  either  in  England  or  this  country. 

Judgment  affirmed. 
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CALKDONIA    COUNTY 


Makc  h  Tkrm,  I  835. 


PuMr.NT,  Hon.  STEPHE.V  ROYCE, 

'*      JACOB  COLLAMER,  ]>  Asgistani  Justus. 
••      JOHN  MATTOCK; 


E.     1 
BR,  J 
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Calbdoku,  Warner  vs.  Swett  and  Wat. 

Marehy 

—  An  ordor  of  a  jastics  of  the  praco,  in  punuance  of  the  90th  Beotion  of  the  act 
of  March  3d,  A.  D.  1797,  r.-latin)^  to  le^ai  Bettbmont,  and  the  support  of  the 
poor,  is  not  an  essential  prerequisite  to  the  exorcise  of  the  power  to  bind  out 
poor  children  as  apprentices,  which  in  vp»i  >d  in  tho  ovorseprs  of  the  poor  by 
tlic  18th  8  ction  of  snid  8t8tL•t;.^ 

Nor  is  it  requirr^d,  to  authorize  such  a  binding  by  the  oyerseers,  that  tho  child 
should  bo  pcrraan.ntly  cli&rgfablo  to  tho  town.  In  A.  D.  1826  a  widow  with 
bcr  childrun  became  chargciblo,  and  were  relieTdd  by  the  town ;  she  went 
out  to  scrvico,  and  her  children  wore  pKicrd  by  the  oyerseers  in  different 
famili  s,  whore  they  remained  till  A.  D.  1832.  One  of  the  children,  of  ten- 
dcr  ago,  was  thus  r.  ceived  by  the  plaintiff,  in  A.  D.  1826,  with  the  assent  of 
the  mother,  and  under  a  promise  of  tho  ov.TSoers  to  bind  him  to  the  plaintiff 
by  indentures  of  approntic  ship.  Held  that  the  overseers  might  lawfully 
execute  indentures  to  the  plaintiff  in  A.  D.  1832,  although  the  town  had  in. 
curred  no  actual  czpcns?  in  supporting  the  child  since  A.  D.  1826. 

9nch  ohildren  may  bo  bound  by  tho  ovorscrrs  to  farmers,  as  well  as  to  trades, 
men  and  mccb^pics.  * 

This  was  an  action  of  trespass  on  the  case,  for  enticing  away 
from  the  plaintiff's  service  one  Butler  E.  Shipman.  Tiie  declar- 
ation contained  two  counts ;  the  first  describing  the  said  Butler  E. 
as  the  apprentice  of  the  plaintiff,  and  the  second  as  his  servant,  A 
verdict  and  judgment  having  passed  for  the  plaintiff  in  the  county 
court>  the  cause  was  brought  here  on  exceptions  taken  by  the  de- 
fendants.    The  facts  appearing  on  trial  were  substantially  these : — 

The  plaintiff  gave  evidence  tending  to  show  that  as  early  as 
1895,  Butler  Shipman,  father  of  the  said  Butler  E.  Shipman,  bad 
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his  residence  in  Hard  wick,  and  was  poor  and  sick  with  a  consunip-  ^^aikdonia, 
lion  and  finally  died,  leaving  a  widow  and  several  cliildren,  and  1836.  ^ 
among  whom  was  this  Butler  E.  then  a!»out  two  or  flirce  years  vvrfrn.r 
old.  That  during  the  sickness,  being  in  need  of  reJicI",  Iw  was  from  ^'"*'»"  ^  ^'^y* 
time  to  lime  furnished  by  the  overseers  with  provisions,  and  a  cow 
was  hired  for  his  use,  and  his  funeral  cl)arges  paid.  After  the 
death  of  said  Butler,  the  widow  then  resided  with  the  children  un- 
assisted by  the  town,  except  having  the  u.^e  of  said  cow  for  the 
.space  of  a  year  or  more,  when  the  overseers  of  the  poor  were  in- 
formed she  was  in  need  of  relief,  whereupon  iliey  proceeded  to 
make  inquiry.  They  found  the  family  in  very  necessitous  circum- 
siances,  and  in  need  of  relief.  It  was  cold  weather,  and  they  made 
provisions  for  some  wood,  he.  The  woman  found  a  place  for  one 
of  the  daughter:^,  which  thiH  overser-rs  approved.  The  woman 
thought  she  could  get  on  if  this  boy,  Butler  E.  could  be  put  out ; 
and  the  overseers  then  agreed  with  tliC  plaintiff  to  lake  him,  if  the 
mother  was  willing.  The  |)lainliff  saw  the  mother,  and  she  con- 
sented. The  overseers  agre'd  with  the  plaintiff  to  take  the  hoy 
until  21  years  of  age,  and  gave  the  plaintiff  ten  dollars,  and  the 
boy  went  there  to  live,  and  r^^ujained  until  enticed  away  by  the 
defendants,  as  herein  after  stated.  The  overseei-s  agreed  to  bind 
the  boy  to  the  plaintiff.  The  overseers  then  found  a  place  for 
said  u)ot{jerat  Mr.  Powers',  whom  they  hired  to  lioard  her,  and  she 
went  there  and  remained  about  nine  monilis,  and  then  went  out  to 
service,  and  has  never  kept  house  since. 

The  plaintiff  then  offered  evidence  tending  to  show  the  oversetM's 
executed  indentures  of  said  boy  to  the  plaintiff.  The  defendants 
objected  to  the  introduction  of  such  proof  unl'jss  a  cerlilieJ  copy  of 
the  record  of  the  appoiuttnent  of  said  overseers  ^gmiMifii^l^ut 
it  appearing  they  were  acting  overseers,  tliis^ 
ruled.  The  plaintiff  introduced  evidence 
s  >on  after  said  boy  went  to  the  plaintiff's  to  1] 
the  two  overseers  met  to  make  indentuvcs,  wlj 
cording  to  the  Ibnn  in  the  book,  caHed  Pr 
witness  could  not  so  distinctly  recollect  the  ta^^z/Fortof  indenu 
as  directly  and  positively  to  testify  thereto;  but  tePBflWl^Hey  met 
for  that  purpose,  they  wix)te  the  indenlurr,  that  tl.ey  recollect  noth- 
ing interrupting  or  breaking  off  the  Imsines^,  and  tliey  had  ever 
supposed  and  believed  the  indenture  was  duly  executed  and  left 
with  one  of  the  overseers  to  lodge  with  tlie  town  clerk,  for  the 
benefit  of  both  parties,  as  was  the  tisage  in  town  ;  but  that  recently 
search  had  been  n)ade  with  said  overseer  and  in  the  town  clerk's 
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^^jif^T"'  ^^^®>  *"^  ^^*^  indenture  could  not  be  found.     The  defendant  ob- 
IP36  '^    jected  that  parol  proof  of  the  contents  of  said  paper  should  be  ad- 
Wariur      niiited  to  the  jury  ;   but  the  court  overruled  the  objection  and  ad- 
•*♦«"  ^  Wtt.v  milted  the  proof.     The  plaintiff  also  read  in  evidence  the  inden- 
ture liereto  attached,  dated  June  25,  1832,  virhich  the  then  overseer 
executed  to  the  plaintiff  on  learning  the  bargain  by  which  said  boy 
was  put  to  hin],  and  being  informed  that  no  indenture  could  be 
found.     The  plaintiff  gave  evidence  tending  to  prove  that  in  July 
1832,  he  had  sent  the  b.iy  on  his  horse  a  mile  or  two  from  home 
on  business,  when  he  fell  in  with  the  defendants,  who  said  that  to 
him  which  induced  him  to  go  away  with  them  to  his  mother,  and 
he  had  by  her  been  put  to  another  man  and  liad  not  returned. 

The  defendants  read  in  evidence  the  deposition  of  Levi  Sanborn 
hereto  attached,  and  also  a  letter  of  guardianship  to  the  mother, 
dated  June  26,  1832,  hereto  annexed,  and  testimony  tending  to 
prove  she  had  called  for  her  boy  both  on  the  overseer  and  the 
plaintiff. 

The  defendant  requested  the  court  to  charge  tlie  jury,  that  there 
was  not  sufficient  testimony  to  entitle  the  plaintiff  to  recover  by 
virtue  of  the  pretended  indenture  of  1826.     That  the  relation  of 
overseers  and  pauper,  soas  toenablethe  overseer  to  bind  the  chil- 
dren as  apprentices,  could  not  be  created   by  occasional  acts  of 
charity  and  relief  afforded  by  the  town ;  but  the  steps  of  the  stat- 
ute must  be  follo\ved,  and  there  must  have  been  the  application  of 
the  mother,  and  the  assistance  afforded  must  have  been  of  a  per- 
manent character,  and  ordered  by  a  justice  of  the  peace.     That  if 
the  mother  at  the  time  of  making  the  last  indenture  of  the  boy  was 
not  dependant  on  the  town,  receiving  aid  and  assistance  as  a  pau- 
per, but  was  actually  supporting  and  of  ability  to  support  herself 
and  children,  said  last  deed  of  indenture  was  void.     That  the  let- 
ter of  guardianship  gave  the  legal  custody  of  the  boy  to  the  mother, 
and  she  had  a  legal  right  to  claim  the  custody  of  the  child,  and  if 
the  defendants  acted  upon  her  request,  the  plaintiff  was  not  enti- 
tled to  recover.     That  the  boy  could  not  be  apprenticed  to  the 
business  of  farming,  and  if  such  was  the  indenture  of  1826,  it  was 
void,  and  the  jury  must  find  tlie  fact  proved  that  the  defendant 
Ar/ieu;  that  Butler  E.  Shipman  was  the  apprentice  of  the  plaintiff  or  the 
plaintiff  cannot  recover.  The  count  charged  the  jury  they  would  first 
inquire  whether  But'er  E.  Shipinan  was  enticed  away  from  the  plain- 
tiff by  the  defendants.     If  this  was  not  proved  to  find  for  the  de- 
fendants, but  if  it  was  proved  they  would  next  proceed  to  inquire 
whether  he  was  bound  legally  to  the  plaintiff  as  an  apprentice  by 
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the  overseers  of  the  poor.  This  might  be  done  as  well  to  a  fanner  Calkdowu. 
as  a  tradesman.  If  the  jury  found  the  widow  was  found  by  the*  ms. 
overseers  poor  and  in  need  of  lelief,  unable  to  support  herself  and  WameT 
children,  and  they  proceeded  to  provide  for  her  and  her  children,  Sw«tt  k.  Way. 
which  provision  they  received,  the  overseers  were  authorized  ta 
bind  out  the  boy,  more  especially  if  so  requested  by  the  mother, 
though  there  had  been  no  previous  formal  application  of  the  moth- 
er for  relief,  or  no  permanent  provision  for  support  been  provided 
by  the  town,  nor  ordered  by  a  justice  of  the  peace.  The  jury 
would  inquire  whether  they  were  convinced  from  the  testimony  (if 
they  found  the  family  then  chargable)  that  an  indenture  of  appren- 
ticeship was  actually  executed,  signed,  sealed,  and  delivered  by 
the  overseers  to  the  plaintiff,  and  what  were  its  contents,  and  if  so 
convinced  they  would  find  for  the  plaintiff.  If  the  jury  were  not 
satisfied  as  to  the  pretended  indenture  of  18*26,  they  would  next 
inquire  as  to  the  one  of  J  832.  If  the  child  remained  where  put  in 
1826  by  the  overseers,  it  did  authorize  the  overseer  in  1832  to 
bind  out  the  boy  unless  the  mother  was  then  of  sufficient  ability  to 
maintain  the  child.  But  if  the  mother  was  then  both  able  and 
willing  to  maintain  the  child,  the  overseer  was  not  then  authorized 
to  bind  him  out^to][the  plaintiff,  and  they  would  treat  that  inden- 
ture as  of  no  avail.  If  the  boy  was  not  the  apprentice  of  the 
plaintiff  by  deed  of  indenture,  he  was  merely  his  servant,  subject 
to  the  control  of  his  mother  and  guardian  ;  and  the  plaintiff  in  that 
casQ^  could  maintain  no  action  against  the  defendants  for  enticing 
him  away,  if  they  acted  under  her  authority  or  request,  otherwise 
he  could.  It  was  not  necessary  for  the  plainiiff  to  prove  the  de- 
fendants Jcnevf  the  boy  to  be  his  apprentice.  If  they  enticed  him 
away  from  the  plaintiff  they  did  so  at  their  own  peril.  If  the  jury 
found  for  the  plaintiff  they  would  find  such  damages  as  to  them 
should  seem  just,  accruing  to  the  plaintiff  to  the  commencement 
of  the  action. 

The  deposition  of  Levi  Sanburn  tended  to  j>how, — That  Harriet 
Shipman,  the  mother  of  said  Butler  E  ,  had  served  in  his  family  at 
weekly  wages  for  several  years  next  previous  to  the  trial ;  that  she 
was  a  healthy,  industrious,  and  economical  woman ; — that  she  had 
a  note  of  thirty-three  dollars,  whicii  came  by  way  of  her  husband, 
and  which  was  collected  for  her  benefit ; — that  she  had  been  ena- 
bled to  contribute  something  towards  the  clothing  of  her  daughters ; 
— and  that  when  said  Butler  E.  left  the  plaintiff's  service,  the  wit- 
ness was  indebted  to  said  Harriet  fir  waives  abont  the  sum  of  forty- 
four  dollars. 

oi 
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Caledonia,         ^J,-.  Fklcher  for  dcftndunts. 
'836.  Mr.  BeH  for  plaintiff. 

Warner 

Swell  k'wa      '^^^^  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — ^Tbe  questions  to  be  decided  in  this  case  arise  under 
the  first  count  in  the  declaration ;  since  the  evidence  on  trial,  and 
tlie  charge  of  the  judge,  would  seem  to  be  decisive  against  the 
second  count,  if  the  fii-sl  is  not  supported. 

It  was  decided  in  Squire  vs.  Whipple,  1  Vt.  Rep.  69,  that  the 
relation  of  master  and  apprentice  can  be  created  only  by  deed,  and 
we  are  not  aware  that  the  authority  of  that  case  has  been  contro- 
verted.    The  plaintiff  claimed  that  this  relation  had  been  duly 
created  between  himself  and  the  alledged  apprentice,  Butler  E. 
Shipman,  by  indentures  of  apprsnticeship  executed  by  the  overeeers 
of  the  poor  for  the  town  of  Hardwick,  in  A.  D.   J  826,  or  A.  D. 
1832.     He  read  in  evidence  an  indenture  bearing  date  June  25th 
A   D.   1832,  and  introduced  testimony  tending  to  prove,  that  a 
similar  one  was  duly  executed  in   1826,  which  was  lodged  in  the 
office  of  the  town  clerk  for  the  use  of  both  parties,  and  had  subsequent- 
ly been  lost,  or  destroyed  by  accident.     The  jury  were  instructed 
to  inquire,  whether,  at  each  of  the  periods  aforesaid,  the  family  to 
which  the  boy  belonged  was  in  such  a  state  of  destitution  and  pov- 
erty as  would  autiiorise  the  overseers  to  act,  and  whether  the  alleg- 
ed indenture  of  1826  was  in  fact  executed.     In  returning  a  ver- 
diet  for  the  plaintiff  they  have  therefore  found,  that  the  indenture 
of  A.  D.  1826  was  executed,  and  under  proper  circumstances  to 
give  it  validity ;  or  that  the  family  were  in  a  condition  which,  jus- 
tified the  binding  by  indenture  as  well  in  A.  D.  1832  as  in  A.  D. 
826.     In  this  state  of  the  case,  the  only  subject  for  consideration 
is  the  construction  of  the  statute  adopted  by  the  court  below. 

We  think  the  jury  were  correctly  charged  that  an  order  of  a  jus- 
tice of  the  peace,  in  pursuance  of  the  20th  section  of  the  statute, 
was  not  a  necessary  pre-requisite  to  a  lawful  binding  by  the  overseers ; 
and  that  it  was  not  required  that  the  family  should  be  in  a  condition 
of  fixed  and  lasting  dependence  on  the  town  for  support.  The  18th 
section,  under  which  these  proceedings  were  had,  confers  a  discre- 
tionary authority  upon  the  overseers  of  the  poor  of  the  several 
towns,  to  bind  out  as  apprentices  "  all  such  children  as  are  charg- 
able  to  such  towns,  or  who  do  not  em|)loy  themselves  in  some  law- 
ful business,  and  whose  parents  are  unable  to  maintain  them,  and 
do  not  bind  them  out  in  good  families."  Here  are  two  cases  given 
•  in  which  the  overseers  are  empowered  to  act;  and  it  is  only  in  the 
first  (when  the  child  is  actually  charrreable,)  that  the  idea  of  an  or- 
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der  under  the  20th  section  would  ever  be  suggested.     That  provision  Cvwdonia, 
was  intended  to  protect  the  towns  against  indefinite  and  unreasonable        isss.' 
cbargei  for  the  support  of  their  poor,  but  has  no  application  to  the      wamer 
exercise  of  the  power  in  question.     And  besides,  the  overseers  are  Sweti  ft  Way. 
authorized  to  charge  their  towns,  to  a  limited  extent,  without  such 
order. 

The  main  object  of  the  18th  section  appears  to  be,  to  provide  for 
the  town  a  mode  of  relief  from  existing  burthens,  or  a  means  of 
protection  against  such  as  they  may  reasonably  anticipate.     It  is 
true,  that  the  probable  advantage  of  the  child  is  also  consulted  ; 
but  as  the  power  vested  in.  the  overseers  is  a  power  in  derogation 
of  parental  rights,  and  may  sometimes  operate  with  great  severity 
upon  the  prospects  and  fortunes  of  the  child,  it  should  be  confined 
to  those  cases  which  come  within  the  evident  intention  and  policy 
of  the  statute.     There  is  no  reason  to  doubt  that  the  overseers  were 
authorized  to  bind  out  this  child  in  A.  D.  18-26.     He,  with  his 
mother  and  the  other  children,  then  needed,  and  actually  received 
assistance  from  the  town ;    the  family  was  then  separated,  because 
the  mother  had  no  means  of  supporting  herself  or  children  ;    and 
this  boy  was  received  by  the  plaintiff,  under  a  contract  of  the  over- 
seers to  bind  him  permanently  as  an  apprentice.     But  as  the  jury 
may  have  thought  the  execution  of  the  firet  indenture  not  sufficient- 
ly proved,  and  may  have  founded  their  verdict  on  the  binding  in 
A.  D.  183:2,  it  becomes  necessary  to  consider  the  case  with  refer- 
ence to  that  also.     The  jury  were  charged  that,  as  the  boy  still 
remained  with  the  plaintiff,  where  the  overseers  had  placed  him  in 
A.  D.  1826,  the  vahdity  of  the  last  indenture  would  depend  on  the 
question,  whether  his  mother  was  then  able  and  willing  to  support 
him.     Of  her  willini^ness  to  take  him  from  the  plaintiff  at  that  lime 
the  case  furnishes  abundant  evidence.     We  are  therefore  at  liberty 
10  infer,  if  the  jury  proceeded  upcn  tl)e  last  indenture,  that  they 
have  neijatived  the  latter  fact,  bv  finding  that  she  was  not  of  suffi- 
cient  ability  to  support  him.     As  the  measure  of  ability  here  pre- 
scribed by  the  judge  was  limited  to  the  support  of  tiiis  single  child, 
perhaps  a  different  finding  might  have  been  expected.     Of  this, 
however,  the  jury  were  the  proper  judi^cs.     It  was  not  necessary 
that  the  mother  or  children  should  then  have  been  actually  depend- 
ant on  the  town  for  relief.     The  overseers  retained  their  power  to 
act,  in  virtue  of  the  assistance  previously  furnished,  so  long  as  the 
mother  had  not  resumed  the  management  of  her  family,  had  not 
bound  out  iier  children,  and  continued  unable  to  support  them. 
It  was  further  objected  to  the  validity  of  these  indentures  that 
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^^if '^!"^'  the  plaiotifT  was  a  farmer.     The  usual  definition  of  apprenticeship 

1836.        at  common  law  is  the  binding  of  one  to  learn  a  trade.     And  the 

Warner  busincss  of  agriculture  alone  may  not  originally  have  been  regarded 
Swell  &  \\'ay.  as  a  trade  for  this  purpose.  No  express  authority,  however,  is 
produced  to  this  effect,  and  intimations  are  not  wanting  to  the  con- 
trary. 1  Bl.  C.  426.  But  however  this  may  be,  there  is  no 
ground  to  doubt  the  proper  construction  of  our  statute.  Its  object, 
as  already  alluded  to,  is  more  comprehensive  than  the  mere  ad- 
vancement of  professional  and  mechanic  arts.  And  hence  we  ac- 
count for  the  provision  for  binding  out  girls  as  well  as  boys,  under 
the  designation  of  apprentices,  till  their  respective  ages  of  eighteen 
and  twenty-one  years,  the  former  'Mo  do  such  work  and  business 
as  may  be  suitable  to  their  circumstances  and  condition."  This 
species  of  apprenticeship,  thus  indifferently  applied  to  children  of 
both  sexes,  derives  a  peculiar  definition  and  import  from  the  stat- 
ute. It  means  to  secure  to  the  child  a  suitafile  brviging  vpy  to 
some  lawful  business  or  employment. 

Judirinent  of  the  county  court  affirmed. 


Cajuidonia,  Mary  Gr.\y  vs,  Fulsomi:  and  Fellows. 

Marchy 

—> '■ A  prosecution  for  bastardy  is  in  effect  but  a  civil  suit,  though  conductod  under 

some  of  the  forms  of  a  criminal  procacding. 

When  tlie  defendant  in  such  prosecution  is  surrendered  in  coart  by  his  baily 
the  reco«rnizanco  of  the  bail  is  thereby  discharged.  Such  surrender  should 
bo  pleaded  as  matter  of  discharge,  and  not  of  performance ;  but  if  pleaded 
by  way  of  performance,  and  no  objection  taken  by  special  damurrer,  the 
court  will  give  it  its  bgil  cffoct  as  a  discharge. 

A  plea  in  discharge  of  the  cause  of  action  needs  only  to  allege  those  facts 
which  constitute  the  discharge. 

Debt  on  recognizance.  One  Jefferson  Leavitt  being  brought 
before  a  justice  of  the  peace,  to  answer  a  complaint  of  the  plaintifi* 
for  bastardy,  these  defendants  became  recognized  for  his  appear* 
ance  before  the  county  court  in  that  prosecution.  The  recogniz- 
ance was  conditioned  in  due  form,  as  directed  by  statute.  Leavitt 
was  ultimately  adjudged  chargeable,  and  ordered  to  pay  a  certain 
sum  by  instalments,  with  the  costs  of  prosecution. 

To  the  present  action  the  defendants  pleaded  in  bar  as  follows : 
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In  this  cause  the  defendants  come  and  defend  the  wrong  and  in-  Caledonia. 

jury  where,  &c.,  and  say  ihe  plaintifT  ought  to  be  barred  from  18S6. 

having  and  maintaining  her  said  action  thereof  against  them,  be-        ^|.y*^ 

cause  they  say  that  at  the  connty  court  began  and  holden  at  Dan-   ^  'jJ/'T*^  *'"^ 

ville  within  and  for  the  county  of  Caledonia,  on  the  first  Tuesday 

in  December  1833,  in  open  court  before  the  judges  of  said  court, 

and  by  their  leave  and  permission,  and  upon  the  motion  of  these 

defendants,  they  surrendered  the  body  of  the  said  Jefierson  Leavitt. 

And  the  said  court  then  and  there  did  order  and  direct  that  \\\^ 

said  JefTerson  should  be  received  by  the  sherilf  of  said  county  of 

Caledonia,  and  detained  in  tlie  common  jail  in  Danviiie  aforesaid, 

until  discharged  by  the  course  of  law.     And  so  tlie  defendants  say 

they  have  fully  kept  and  performed  the  conditions  of  their  said 

recognizance,  and  this  they  are  ready  to  verify.     Wherefore  they 

pray  judgment^  and  that  the  plaintiff  may  be  barred  as  aforesaid, 

and  for  costs. 

The  plaintiff  demurred  to  the  plea,  assigning  the  following  spe- 
cial causes  of  demurrer : — 

1.  The  defendants'  say  they  surrendered  the  body  of  said  Jeffer- 
son, but  do  not  say  upon  what,  or  that  it  was  in  pursuance  of  their 
bond  of  recognizance,  and  in  performance  thereof. 

2.  The  defendants  plea  is  argumentative  and  uncertain. 

3.  The  defendants  do  not  show  how,  or  in  what  manner,  they 
performed  each  and  every  condition  of  said  bond.  Nor  do  they 
aver  that  they  performed  each  and  all  the  conditions  of  the  same. 
In  this,  (viz.)  they  do  not  aver  that  the  said  Jeffei-son  did  not  only 
appear  before  said  court,  but  that  he  did  abide  and  perform  such 
order  or  orders  as  said  ccurt  made  in  the  premises ;  nor  how  and 
in  what  manner  said  Jefferson  did  abide  and  perform  the  same. 

4.  That  said  plea  is  but  an  answer  to  a  portion  of  said  declar- 
tion,  neither  denying  nor  admitting  that  said  Jefferson  did  abide  and 
perform  the  order  or  orders  said  court  made  in  the  premises  ;  or 
that  said  Jefferson  has  paid  the  cost  taxed  in  said  suit,  or  the  first 
instalment  fallen  due^  or  that  said  Jefferson  has  given  recognizance 
with  sureties  to  the  plaintiff,  as  by  said  court  directed  as  set  forth 
in  plaintiff's  declaration. 

Fletcher  and  Sweit  in  support  of  thv  demurrer. — 1.  A  plea 
mr  must  be  certain  to  a  common  intent. — 1  Chit.  237,  513. 

This  plea  is  uncertain,  doubtful,  and  ambiguous.     The  defend- 

ints  say  that  at  the  December  term  of  Caledonia  couuty  court  in 

833,  they  surrendered  the  body  of  Jefferson  Leavitt  ^  but  do  not 


Kfilown. 
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Calkdonia,   show  how  ihey  became  holden  lo  surrender  Leavitt,  or  that  ihey 

^ ^1836. were  in  any  manner  holden,  nor  in  what  cause  they  surrendered 

^^^y        him,  nor  for  what  reason  the  court  ordered  him  detained. 
FuUoino  anil       g.   A  |)lea  in  bar  must  confess  the  facts  pleaded  lo  if  in  avoidance, 
or  it  is  not  a  judiiiicalioii. —  I  Chit.  51 1. — 2  Salk.  6*37. 

In  this  plea  (he  defendants  confess  nothing.  It  admits  no  recog- 
nizance, nor  does  it  show  for  what  purpose,  or  in  discharge  of  what 
duty,  or  what  liability  they  surrendered  Leavitt  in  court.  Had 
the  defendants  been  bail  by  endorsing  any  writ  returned  to  court — 
had  they  recogniz^'d  for  his  appearance  in  any  felony,  he  might  have 
been  charired  with  the  writ  and  recoornizance  would  have  met  this 
plea  as  well  as  the  recognizance  in  this  case. 

The  plea  ought  to  have  confessed  the  allegations  in  the  declara- 
tion it  intended  to  meet — shewn  before  what  authority  it  recogniz- 
ed— what  were  the  conditions  of  the  recognizance — that  in  pursu- 
ance to  said  conditions  they  made  the  motion  in  court,  obtained  the 
order,  and  they  rendered  the  body  of  said  Lieavitt. 

The  undertaking  of  the  defendants  was  a  matter  of  record.  The 
plea  should  have  shown  the  recognizance  and  the  conditions ;  it 
should  have  stated  specifically  the  performance,  that  the  court 
miglit  have  seen  if  defendants  were  legally  liable,  for  what  they 
were  liable,  and  if  they  had  discharged  their  liability  according  to 
their  undertaking. 

3  The  plea  in  bar  is  argumentative.  It  alleges  that  defendants 
and  court  did  contain  things,  and  then  avers,  "  and  so  the  defend- 
ants say  that  they  have  kept  and  performed  the  conditions  of  their 
recognizance."  This  is  not  a  direct  averment  that  defendants  have 
kept  and  performed  the  conditions  of  the  recognizance.  It  is  not 
an  averment  of  facts,  but  of  law.  Had  a  traverse  been  taken  upon 
this  averment,  it  would  have  been  an  immaterial  issue. 

4.  If  the  defendants  made  application  to  the  court,  as  by  tlie 
plea  in  bar  stated,  and  the  court  made  the  order,  and  they  surren- 
dered Leavitt  in  pursuance  of  it,  and  the  sherififtook  him  into  cus- 
tody, it  was  matter  of  record,  and  defendants  ought  to  have  plead 
it  and  made  proffert  of  the  record.     This  they  have  not  done. 

5.  The  [)lea  undertakes  to  answer  the  whole  declaration  in  its 
commencement,  but  only  answers  a  portion  of  it  in  fact. 

There  are  two  branches  or  conditions  of  the  recognizance  set  up 
in  the  declaration,  viz. 

i.  That  the  principal  personally  appear. 

2.  That  be  abide  and  perform  the  order  of  court. 

Tlie  plea  only  shows  that  Leavitt  ap(>eared  at  court,  Uit  is  silent 
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as  lo  his  abiding  and  performing  the  ordfers  of  court,  made  in  tho   Caledonia, 
premises.     It  then  meets  but  a  poriion  of  the  declaration.  ibss.' 

6.  But  the  roost  prominent  and  most  fatal  defect  in  the  plea  is,  ^/"> 
that  it  does  not  show  before  what  authority  tlje  defendants  became  ^'"'^""le  and 
recognized,  that  the  court  might  see  that  there  was  a  legal  duty  or 
liability  imposed  upon  them.  That  it  does  not  show  the  character 
or  conditions  of  the  recognizance,  that  the  court  might  have  seen 
the  extent  of  defendants  liability.  But  this  plea  is  so  extraordinary 
vague  and  loose,  the  court  can  give  no  judgment  on  it.  They 
cannot  tell  what  recognizance  it  refers  to,  nor  whether  all  the  con- 
ditions of  any  recognizance  have  been  performed. 

Bell  and  Cushman  contra, — 1.  Defendants  contend  that  by  the 
condition  of  the  recognizance,  they  are  responsible  only  for  the 
personal  appearance  of  Leavitt,  and  are  not  holdeu  for  the  pay- 
ment of  the  sums  adjudged  against  him. 

They  stand  as  hail  merdy,  and  if  they  surrender  him  up,  and  he 
is  by  the  court  ordered  into  the  custofiy  of  the  sheriff,  defendants 
are  not  liable. 

If  Leavitt  is  surrendered,  other  provision  is  made  by  statute  to 
enforce  obedience  to  the  order  of  court. — Slat.  p.  ."367. 

As  to  the  first  cause  of  special  demurrer  defendants  sjy  that  the 
plea  is  an  answer  to  the  claims  set  up  in,  and  refers  to,  the  declara- 
tion, and  shows  thai  Leavitt  was  surrendered  by  the  defendants  in 
discharge  of  their  said  recognizance. 

It  shows  and  sets  forth  the  manner  and  means  by  which  defend- 
ants Iccpt  and  performed  the  condition  of  said  recognizance,  hy  sur- 
rendering up  the  said  Leavitt. 

The  third  and  fourth  causes  of  special  demurrer  are  founded  on 
the  position — That  although  the  persons  recognized  under  the  1st 
section  of  the  act,  do  surrender  up  the  body  of  the  principal,  they 
are  nevertheless  further  liable  tl  at  he  shall  pay  the  sums  adjudged 
agatnst  him. 

This  position  is  untenable. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J. — This  case  comes  before  us  on  special  demurrer  to 
the  defendants  pica  in  bar.  The  declararion  is  in  common  form 
on  a  recognizance  entered  into  by  these  defendants,  for  the  appear- 
ance of  Jefferson  Leavitt  to  answer  a  prosecution  by  the  plaintiff 
for  bastardy.  It  gives  a  history  of  that  prosecution,  including  the 
order  of  filiation,  and  negates  a  performance  of  the  condition  of  the 
recognizance  by  Leavitt,  as  well  in  reference  to  that  order,  as  in 
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^'^\i^^r^*  other  particulars.     The  defendants  pleaded  a  surrender  of  Leaviit 
ih.15.        in  court,  pending  the  prosecution. 

Vr^  ^  prosecution  for  bastarday  is  in  effect  but  a  civil  suit,  though 

FiiUnin«-  mM  eonductcd  under  some  of  the  forms  of  a  criminal  proceeding.  Its 
object  is  wholly  pecuniary,  and  bail  for  the  costs  of  prosecution  is 
required,  as  in  ordinary  suits  between  individuals.  The  ba'*lon  the 
piirt  of  the  defendant  may  surrender  him  in  court,  in  discharge  of 
their  recognizance ;  otlier  bail  may  be  substituted ;  and  tho^e  who 
have  been  thus  discharged  are  rendered  competent  as  witnesses. 
All  this  was  decided  in  Mather  vs.  Clark,  2  Aik.  209,  and  is  well 
settled.  n*hat  decision  has  established  the  analogy  between  this 
species  of  bail  and  that  on  mesne  process  in  civil  suits,  and  bail  for 
appearance  in  criminal  cases ;  the  bail  having  a  right  in  all  these 
cases  to  surrender  their  principal  into  court,  in  discharge  of  them- 
selves. It  follows  that  a  proper  surrender  of  the  principal  by  his 
bail  has  the  effect  wholly  to  discharge  their  recognizance:  and 
hence  the  position  of  the  plaintiff's  counsel,  that  the  recogniz- 
ance mtist  still  remain  in  force,  to  insure  a  compliance  with  the  or- 
der of  filiation,  cannot  be  supported.  The  subject  matter  of  the 
present  plea  is  therefore  sufficient,  and  it  only  remains  to  consider 
the  alleged  defects  in  the  manner  of  setting  it  forth. 

It  is  said  the  plea  does  not  allege,  on  what  the  surrender  of  Lea- 
vett  was  made,  or  that  the  defendants  surrendered  him  in  perform- 
ance of  their  recognizance.  This  objection  is  in  part  misconceived, 
since  the  plea  does  allege,  that  by  making  the  surrender  the  de- 
fendants '*  have  fully  kept  and  performed  the  condition  of  their 
recognizance.  As  tiie  surrender  of  Leavitt  in  court  was  not  an  act 
stipulated  for  in  the  recognizance,. it  should  have  been  pleaded  as 
matter  of  discharge,  and  not  of  performance.  But  as  this  is  a  de- 
fect of  form  merely,  and  not  insisted  on  by  the  demurrer,  we  are  at 
liberty  to  give  the  facts  pleaded  their  legal  operation.  In  an- 
swer to  the  other  ground  of  this  objection,  we  think  it  is  to  be  in- 
tended that  the  surrender  was  made  in  the  suit  for  bastardy,  and 
consequently  that  the  purpose  and  effect  of  the  surrender  were  in- 
ferences, sufficiently  manifest  without  any  express  avennent. 

It  is  also  said  that  tba  plea  is  argumentative,  but  we  discover  no 
sufficient  ground  for  this  objection. 

The  remaining  objections  would  be  well  founded,  were  this  a  plea 
of  performance,  as  they  appear  to  suppose.  But  this  is  wholly  to 
mistake  the  character  of  the  plea.  Being  no  other  than  a  plea  in 
discharge  of  the  recognizance,  it  is  properly  confined  to  the  allega- 
tion of  those  facts  which  constitute  the  discharge. 

Judgment  of  the  county  court  affirmed. 
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Elijah  B.  Whipple  vs,  Reuben  Powers.  CAUEDbMu, 

JlforM, 


Sheep  or  cattle  let  pureuant  to  the  cuBtom  or  usage  of  farmers  is  not  usury, 
though  the  risk  of  the  lifo  of  the  animals  bo,  by  the  contract*  on  the  liirer,  if 
such  be  the  usage. 

If  money  bo  loaned  and  by  fiction  called  shoop  or  cattle,  or  if  there  be  any 
color  or  fiction  to  bring  the  loan  within  the  proviso  of  the  statute,  it  i» 
uguriaus. 

The  giving  up  a  sheep  or  cattle  contract,  without  the  same  being  paid,  and 
taking  another  thorcfor,  fictitiously  pretending  to  let  cattle,  where  none  in 
fact  existed,  is  usurious. 

This  was  an  action  on  a  note  dated  4th  November,  1830,  exe- 
cuted by  the  defendant  to  the  plaintiff  for  forty-one  sheep,  payable 
in  two  years,  which  came  by  appeal  to  the  county  court  and  was 
there  submitted  to  the  court  on  the  following  statement  of  facts, 
agreed  to  by  the  parties,  to  wit : 

On  the  4th  day  of  November,  A.  D.  1828,  the  defendant  re- 
ceived of  the  plaintiff  18  sheep,  for  which  he  gave  a  note  of  the 
following  tenor,  to  wit  : 

"  November  4, 1828.  Value  received,  I  promise  to  pay  Elijah 
B.  Whfpple  or  order  twenty-two  dollars  and  fifty  cents  in  one  year 
vvith  interest,  or  twenty-seven  sheep  in  two  years,  to  be  middling 
IS  to  size,  age  and  quality— except  eight  to  be  lambs-^to  be  de-^ 
ivered  at  H.  Martin  s  on  St.  Johosbury  Plain. 

Reuben  Powers." 

It  is  agreed  that  said  defendant  did  not  pay  said  note,  nor  any 
)art  thereof,  but  on  the  4th  of  November,  1830,  the  defendant 
;ave  to  the  plaintiff  a  note  of  the  following  tenor,  to  wit: 

^'  For  value  received,  I  promise  to  pay  Elijah  B.  Whipple  of 
order  ibrty-one  likely'  ewe  sheep,  middling  as  to  age,  size  and 
quality,  excepting  ten  which  are  to  be  lambs,  payable  and  to  be 
delivered  at  Hezekiah  Martin's  on  St.  Johnsbury  Plain,  in  two 
years  from  date.  Reuben  Powers/' 

It  is  agreed  that  defendant  did  not  pay  said  note  at  the  time  it 
fell  dtie,  nor  any  part  thereof— but  on  the  4  th  day  of  December, 
1832,  said  Powers  tendered  to  Hezekiah  Martin  the  sum  of  $28, 
50,  in  full  satisfaction  of  said  note  last  mentioned,  said  Martin  bet(}g 
the  person  owning  said  note,  which  tender  was  n6t  accepted  by 
said  Martin. 

It  is  further  agreed  that  the  consideration  of  the  last  mentioned 
note  was  the  giving  up  of  the  first  note,  and  whether  there  was  any 
ronsideration  further  for  the  worth  of  the  half  sheep  is  not  known. 

It  is  further  agreed,  that  if  the  custom  of  farmers  in  the  letting 

58 
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Calboohu,  of  cattle  and  sheep  and  of  other  property  be  proper  to  be  received 
1836.       in  evidence  and  considered  in  the  above  case,  then  the  fact  of  the 


Whipple  aforesaid  custom  is  referred  to  the  knowledge  of  the  court,  and 
Powvrt.     forms  part  of  this  case. 

It  is  further  agreed,  that  if  the  court  shall  be  of  opinion,  that 
upon  the  above  statement  of  facts  the  plaintiff  is  entitled  to  recover 
upon  the  last  mentioned  note,  then  judgment  is  to  be  entered  for 
the  plaintiff  for  the  amount  of  the  damage  rendered  by  the  justice 
and  the  interest  and  costs. 

But  if  the  court  be  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  upon  the  last  mentioned  note,  and  that  the  tender  is  a 
bar,  then  the  court  is  to  render  judgment  that  the  defendant  recover 
his  costs  upon  payment  of  said  sum  of  $28  50  into  court. 

The  county  court  made  the  following  entry : 

'*  In  this  case  the  court  find  the  fact,  that  it  is  and  has  been  cus- 
tomary in  this  section  of  the  state,  among  farmers  and  others,  to 
let  cows  and  sheep  to  double  in  four  years,  and  frequently  to  half 
double  in  two  years,  and  where  the  letter  ran  the  risk  of  the  re- 
sponsibility of  the  user,  the  user  ran  the  risk  of  the  loss  of  life  of 
said  animals.  Upon  the  foregoing  statement  of  facts,  and  the 
finding  of  the  court,  judgment  is  rendered  for  the  defendant  to  re- 
cover his  costs." 

Whereupon  the  plaintiff  £led  bis  exceptions,  and  the  cause 
passed  to  the  supreme  court. 

Padiodcfor  the platniiff.-^TihG  note  given  on  the  4th  of  No- 
vem(ber,  18^,  was  in  the  alternative  to  pay  1^23  50  in  one  year 
ivtth  interest,  or  27  sheep  in  two  years. 

It  is  a  settled  principle,  that  where  an  obligor  hath  his  election 
to  do  one  of  two  things,  and  does  not  make  such  election  wKhin 
the  time  stipulated,  tlie  obligee  may  afterwards  take  his  election. — 
McNitt  vs.  Oark,  7  John.  Rep.  465.  Cro.  Eliz.  864.  Cro. 
Jac.  594. 

The  defendant  not  paying  the  money  at  the  end  of  the  first 
year,  was  bound  to  pay  the  sheep  or  their  worth  at  the  end  of  two 
years. 

Had  the  defendant  paid  and  the  plaintiff  received  the  27  sheep 
at  the  end  of  the  two  years,  it  would  not  have  been  usury,  for  be 
had  it  in  bis  power  the  year  before  to  have  paid  the  $  22  50  in 
discharge  of  the  demand,  and  the  election  to  pay  the  sheep  was  a 
voluntary  act  of  bis  own  and  not  chargeable  upon  the  plaintiff. 

The  second  note  was  given  for,  and  accepted  instead  of  the  27 
sheep.     The  plaintiff  contends  that  he  was  justified  in  taking  this 
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note  by  the  custom  of  farmers  in  letting  cattle  and  sheep  and  grain  Calbdonu, 
to  double  in  four  years,  or  half  double  in  two, — Stat,  p,  162.  isss. 

Although  a  person  may  embrace  more  in  his  note  as  interest      whippi« 
than  the  law  will  allow  him  to  recover,  it  is  not  usury,  if  he  thought      Powcn. 

himself  legally  entitled  to  it.— 1  Vt.  Rep.  402,  Bank  of  B 

vs.  DurTcee. 

The  tender  can  be  no  bar  to  the  action,  because  the  $28  50  is 
made  by  adding  the  interest  to  the  $22  50,  whereas  there  can  be 
no  manner  of  doubt  that  the  law  will  give  the  worth  of  the  27 
sheep  at  the  end  of  two  years,  which  was  $41  50. 

Fletcher  for  the  defendant. — iFor  the  purpose  of  coming  to  a 
just  and  legal  decision  between  the  plaintiff  and  defendant,  the 
case  as  stated  may  be  considered  as  a  declaration  upon  the  case, 
predicated  upon  a  series  of  facts  admitted  by  the  parties,  as  intro- 
ductory to  the  plaintiff's  right  to  recover,  and  the  court^called  up- 
on to  fix  the  damages. 

If  the  rule  of  damages  be  the  value  of  forty-one  sheep,  then 
the  judgment  recovered  before  the  justice  of  peace  and  the  accru- 
ing interest  are  the  amount  of  damages,  and  the  cost  of  this  suit 
follows. 

But, if,  upon  the  whole  case,  the  rule  of  damages  be  the  sum  of 
$28  50  and  the  interest  from  Nov.  4,  1828,  the  sum  agreed  upon 
by  the  parties  and  put  into  the  first  note,  then  upon  the  payment 
of  the  sum  of  $28  50  into  court,  being  a  fraction  over  the  sum  of 
$22  50  and  the  interest  at  the  time  of  the  tender  made  on  the 
4th  day  of  December,  1832,  then  judgment  is  for  the  defendant 
to  recover  his  costs. 

A  legal  exposition  is  to  be  given  to  each  contract.  If  the  latter 
contract  be  void  and  inoperative  on  account  of  usury,  or  as  against 
the  law  of  the  land,  or  for  any  other  reason,  the  rights  of  the  par- 
ties are  flung  back  upon  the  first  contract,  and  the  tender  admits 
that  a  recovery  might  be  had  upon  that.  If  the  last  contract  be 
efficient  and  operative,  but  uncertain  as  to  the  measure  of  dama- 
ges, and  the  consideration  of  said  contract  furnish  a  definite,  uner- 
ring rule,  to  wit,  the  giving  up  of  the  first  contract,  the  court  will 
then  look  into  the  whole  case,  the  contract  of  Nov.  4,  1828,  of 
Nov.  4,  1830,  and  the  tender  of  Dec.  4,  1832. 

What  then  would  have  been  the  rule  of  damages  if  the  action 
had  been  predicated  upon  the  contract  of  Nov.  4,  1828  ?  How 
were  the  rights  of  the  parties  affected  by  the  contract  of  Nov.  4, 
1830?  And  is  the  tender  of  Dec.  4,  1832,  a  bar  to  the  right  of 
the  plaintiff  to  recover  upon  this  action^? 
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Calbdonia, 

Manhf 

1836. 

Whippio 

w. 
Powers. 


A  right  of  action  accrued  to  the  plaintiff  on  the  first  contract  on 
the  5th  of  November,  1830.  What  was  then  the  measure  of 
damages  for  the  breach  of  that  contract  ?  Was  it  the  value  of  27 
sheep,  or  |22  50  and  the  interest  from  Nov.  4,  1828? 

The  case  states,  that  on  that  day  the  defendant  received  of  the 
plaintiff  18  sheep.  The  plaintiff  contends,  that  the  contract  is  to 
be  construed  as  a  letting — the  defendant  as  a  purchase  of  18  sheep. 
The  term  received  introduced  into  the  case  furnishes  no  rule  of 
construction  only  as  stating  the  consideration  of  the  contract.  For 
whether  it  were  a  letting  or  a  purchase,  the  sheep  would  have  been 
received  as  the  consideration  of  the  undertaking— as  the  quid  pro 
quo.  We  must  pursue  the  contract  further  for  the  rule,  and  in- 
quire for  the  obligation  of  the  defendant. 

He  undertakes  to  pay  ^22  50  and  interest  on  the  4th  of  Nov. 
1829,  or  27  sheep  on  the  4th  of  Nov.  1830.  This  is  not  two 
separate  and  independent  contracts,  furnishing  two  independent 
rules  of  damages  for  the  breach  thereof,  but  one  perfect  and  entire 
contract  in  the  alternative,  giving  a  certain,  definite  rule  of  damage, 
agreed  upon  by  the  parties,  if  not  fulfilled. 

There  was  a  purchase  of  the  18  sheep,  and  not  a  letting  or  hir- 
ing, as  the  plainuff  contends.  A  puicbase  implies  a  change  of  the 
property  purchased  and  an  equivalent  to  be  rendered  as  a  consid- 
eration. A  letting  or  hiring,  that  is,  according  to  civilious  hcaiio, 
implies  a  thing  to  be  let,  a  price  for  the  hire,  and  a  contract  or 
obligation  to  pay  for  the  use  of  the  thing.  The  price  for  the  use 
b  the  essence  of  the  contract. — Story,  p.  251,  sec.  374.  Story's 
Bailments,  p.  250,  sec.  372. 

The  hirer  acquires  but  a  special  property  in  the  thing  hired,  to 
wit,  the  use,  not  the  general  property  in  the  thing  itself.  If  the 
thing  is  lost,  not  by  the  hirer's  fault,  hois  not  answerable. — Story's 
Bailment,  p.  261,  sec.  394-5— p.  265,  sec.  399^p.  269,  sec. 
408. 

The  thing  itself  must  be  restored  when  the  time  of  hiring  is 
determbed. — Story's  Bail.  p.  273,  sec.  414. 

These  rules  settle  the  character  of  the  contract  of  Nov.  4, 
1828.  It  was  a  purchase  and  not  a  hiring  of  the  18  sheep.  The 
right  of  property  by  the  terms  of  the  contract  did  not  remain  with 
the  plaintiff,  but  passed  immediately  to  the  defendant.  The  de- 
fendant was  not  vested  with  the  special  interest,  to  wit,  the  use  of 
the  sheep,  but  a  general  and  absolute  interest,  the  right  of  prop- 
erty. Had  they  been  attached  by  defendant's  creditors,  it  would 
have  enured  to  their  benefit. 
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Tlie  essence  of  the  contract  was  not  for  the  hire,  but  the  sheep  Calkoowu, 

«  1  *         March. 

themselves.  i836. 


It  was  not  a  return  of  the  property  and  payment  for  th^  use,      Whipple 
but  an  absolute  undertaking  to  pay  for  the  property  itself.  ;  The       Powers. 
risk  was  cast  wholly  on  defendant,  be  it  what  it  might.     What 
then  would  be  the  rule  of  damage  for  the  non-fulfilment  of  the 
first  contract,  the  $22  50  and  interest,  or  the  value  of  27  sheep 
on  the  4th  of  Nov.  1832? 

The  contract  is  an  entire  contract,  though  in  the  Hltemative, 
furnishing  but  one  rule  of  damage  for  a  breach. 

The  price  stipulated  by  the  parties  for  the  18  sheep  is  {22  50. 
T*his  'is  the  consideration  and  foundation  of  the  contract.  This  the 
plaintiff  agrees  to  receive  with  the  interest  and  the  defendant  to 
pay  at  the  expiration  of  one  year,  or  27  sheep  at  the  end  of  two 
as  an  equivalent.  The  defendant  performs  neither  of  the  alterna- 
tives. The  plaintiff  is  entitled  to  an  action.  He  must  count  up- 
on the  whole  contract.  He  can  no  more  declare  upon  the  last 
clause  of  the  contract  at  the  end  of  two  years  than  upon  the  first 
at  the  end  of  one.  The  defendant,  to  lessen  the  damage,  could 
not  object  that  the  27  sheep  were  not  of  the  value  of  {22  50  and 
interest ;  nor  can  the  plaintiff,  to  enhance  the  damage,  give  evi- 
dence that  the  sheep  are  of  greater  value.  The  case  does  not 
admit  of  special  damage.  The  first  clause  of  the  contract  rules  it. 
The  rights  of  the  parties  are  mutual  and  equal.  The  payment  of 
the  27  sheep  is  not  in  the  nature  of  a  forfeiture,  and  if  it  was,  the 
rule  of  damages  would  be  the  amount  of  the  sum  stipulated  to  be* 
paid. 

Were  the  contract  a  penal  bond  with  the  alternatives  annexed 
by  way  of  condition,  the  amount  of  the  sum  stipulated  to  be 
paid,  and  the  interest,  would  be  the  rule. 

If  correct  upon  this  principle,  how  does  the  contract  of  Nov.  4, 
1830,  for  forty-one  sheep,  affect  the  rights  of  the  parties? 

This  contract  is  void  as  being  unconscionable  and  usurious,  or  it 
is  but  an  extension  and  continuance  of  the  first  contract,  and  the 
plaintiff  entitled  to  the  same  damages  he  would  have  been  if  that 
had  been  in  force. 

If  it  be  unconscionable  or  usurious,  it  is  void. 

It  is  unconscionable.  On  the  4th  day  of  Nov.  1830,  there  was 
due  from  the  defendant  to  the  plaintiff  the  sum  of  {22  50  and 
interest  two  years,  and  no  more,  amounting  to  {25  20,  for  the 
consideration  of  18  sheep,  purchased  two  years  before* 
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If  the  coiHract  be  predicated  upon  the  6rst  contract,  to  wit^  18 
sheep,  no  man  in  a  christian  country  could  receive,  accept,  or  agree 
to  accept  ^  abeep,  for  forbearance,  or  ^ving  payment  four  years 
for  18  sheep.^ 

If  it  be  predicated  upon  the  sum  due  at  the  end  of  two  years 
for  18  $beep  as  a  consideration,  the  interest  of  which  is  ^2  70,  no 
n^^n  who  has  a  conscience  could  receive  for  giving  further  time  of 
payment,  the  term  only  of  two  years,  14  sheep  of  equal  goodness 
and  quality.  The  analisation  of  the  question  proves  conclusively 
the  fact,  that  if  the  value  of  4 1  sheep  be  the  rule  of  damage,  the 
contract  is  unconscionable  and  inoperative. 

But  if  such  be  the  rule,  it  is  usurious,  and  therefore  void.  It  b 
either  a  loan  of  monies,  wares,  or  some  other  thing,  and  if  of  either, 
it  is  more  than  after  the  rate  of  six  dollars  for  the  forbearance  of 
one. hundred  dollars  for  one  year,  and  so  after  that  rate,  and  there- 
fore void. — ^Stat.  pp.  162-3. 

It  is  more  than  after  the  rate  of  25  percent,  as  14  is  more  than 
half  of  27,  and  is  unknown  to  any  usage  or  custom  of  letting  prac- 
ticed among  farmers,  and  therefore  not  within  the  proviso  of  the 
statute,  p.  164. 

But  this  is  not  a  contract  predicated  upon  the  letting  of  27 
sheep,  .inasmuch  as  a  contract  for  a  specific  article  (if  the  first  con- 
tract was  in  fact  for  the  delivery  of  27  sheep  specifically)  is  not 
the  article  itself. 

The  contract  was  but  a  chose  in  action,  and  cannot  in  law  be 
treated  qvmi  the  property  therein  specified.  It  neither  falk  within 
;he  letter  or  the  spirit  of  the  proviso,  but  within  both  the  letter 
and  spirit  of  the  first  section  of  the  statute  itself,  and  absolutely 

void. 

What  practice,  what  usage,  among  farmers,  recognized  by  law 
and  l^nown  to  the  court,  has  ever  prevailed  to  treat  choses  in  action 
as  cattle,  sheep  or  grain,  and  proceed  actually  to  a  letting  as  such, 
the  very  essence  of  which,  we  have  seen,  is  the  use  of  the  thing 
Uied? 

In  the  inosi  favorable  view,  the  second  contract  is  but  an  exten- 
sion and  continuance  of  the  first  contract.  The  first  was  predica- 
ted upon  18  sheep,  the  value  of  which  was  agreed  at  ^22  50  and 
interest. 

The  second  contract  had  for  its  consideration  the  first  contract 
only»  nothing  added  but  the  extension  of  the  time  of  payment. 
For  this  additional  consideration,  the  law  gives  six  per  cent,  per 
annum,  and  if  the  parties  stipulate  for  more,  and  it  is  concocted 
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and  'becomes  a  part  of  the  contract,  the  contract  b  usurious  and  Calddoi^m, 

void.  18S5. 


If  it  were  at  all  doubtrul  what  should  be  the  rule  of  datnaffes,     Chippie 
the  first  contract  being  the  consideration  of  the  second,  and  no      Po^ort. 
special  damage  entering  into  the  case,  and  the  rule  of  damage  as 
to  the  first  being  certain  and  fixed,  this  ought  to  |[overn  the  case. 

If  what  is  just,  what  is  honest,  what  is  equitable,  whfiit  is  right 
between  citizen  and  citizen,  is  the  rule  to  be  applied  in  this  case, 
the  j^aintiff  is  entitled  to  the  i^um  of  ^S3  50  and  the  interest  to 
Dec.  4,  1632,  the  time  at  which  the  tender  was  made. 

This  is  what  the  defendant  has  ofi^red.  He  brings  this  sum 
into  court  and  is  ready  to  abide  by  this  rule.  On  the  other  hand, 
if  the  court  adopt  the  doctrine  contended  for  by  the  counsel  of  the 
plaintifif,  the  poor  are  at  the  mercy  of  the  rich,  inconscionable  bar- 
gains may  be  enforced.  It  opens  a  door  to  oppression — the  stat- 
ute of  usury  may  be  avoided,  and  every  shy  lock  in  community  may 
cheat  and  evade  the  law. 

Upon  principles  of  natural  justice,  the  law  ought  to  be  so  ex- 
pounded as  not  to  work  oppression  or  give  countenanee  to  unjust 
and  unconscionable  bargains. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — As  a  general  rule,  the  letting  of  any  article  to 
multiply  at  a  greater  rate  than  six  per  cent,  is  usurious,  and  it  is 
difficult  to  stop  and  inquire  of  the  fluctuation  of  price,  as  that  is  as 
likely  to  rise  as  to  fall.  In  relation  to  the  letting  of  cattle.  Sec, 
which  the  proviso  of  our  usury  statute  |)ennits  to  be  done,  agreea- 
ble to  the  usage  among  farmers,  it  was  decided  by  this  court  in  the 
county  of  Franklin,  while  Ch.  J.  Skinner  presided,  and  in  a  more 
recent  case  in  the  county  of  Chittenden,  that  such  letting  is  not 
«isurious,  though  the  risk  of  the  lives  of  the  cattle  be  on  the  Iiirer, 
and  though  an  unqualified  note  to  deliver  a  certain  number  of  cat- 
tle be  taken,  if  such  was  the  usage.  This  1^  not  only  within  the 
proviso  of  the  statute,  but  is  sustained  by  the  case  Wpencer  vs. 
TUden^  5  Cowen,  144,  where  it  was  decided  that  setting  cows,  iao, 
on  a  contract  to  return  double  the  number  at  the  end  of  two  years, 
is  not  usurious.  Also  the  same  point,  as  to  sheep,  in  Holmes  vs. 
fVeimoref  6  Cowen,  144,  note. 

The  first  contract  had  two  aspects,  and  was  in  the  alternative ; 
the  defendant  having  the  right  to  pay  $22  50  and  interest  in  a  year, 
or  27  sheep  in  two  years  ;  and  he  not  having  paid  the  money,  the 
other  alteniative  became  absolute,  and  was  good  within  the  proviso 
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Cauoonia,  of  our  statute^  and  agreeable  to  the  usage  as  found  by  the  county 
1836.       court,  and  therefore  not  usurious.     It  must,  however,  be  under- 


Whippie     stood,  there  roust  be  no  Jiciions  to  bring  a  loan  within  this  proviso. 

Pow«ra.  Tliere  must  be  no  loaning  money,  •r  deferring  a  debt,  and  calling  it 
cattle  or  sheep  to  evade  the  statute.  If  there  can  be  no  Gction  in 
the  first  instance,  so  there  must  be  none  in  the  second  or  third  con- 
tract. When  the  present  note  was  given,  the  plaintiff  let  no  sheep 
to  the  defendant.  It  is  true  the  defendant  owed  the  plaintiff  a 
previous  note,  payable  in  sheep,  but  it  had  never  b^j^aid  and 
was  due  for  money,  was  a  mere  debt,  and  this  debt  was^^a  fiction 
called  sheep.  There  were  no  sheep  there,  none  which  plaintiff 
ever  owned.  Indeed,  as  a  letting,  it  was  a  mere  ideality,  fictitious 
and  colorable,  and  these  pretended  sheep  had  never  an  identity. 
It  was  not  a  letting  of  cattle  or  sheep  within  the  proviso  of  the 
statute,  but  in  the  words  of  tlie  case,  '*  the  consideration  of  the  last 
note  was  the  giving  up  of  the  first,"  not  letting  sheep.  The  note 
now  sued  is  usurious  and  void,  and  the  plaintiff  cannot  recover 
thereon. 

Judgment  affirmed. 
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Zebulon  Dow  vs.  Daniel  Smith,  Calipoku, 

Marehf 


For  taking  property  on  execution,  which  is  by  itatute  exempt,  tre$pm9»  may  be 
sustained. 

A  two  year  old  heifer  forward  with  calf,  when  the  owner  has  no  other  cow,  is 
a  cow  within  the  meaning  of  the  statute,  and  is  exempt  from  execution. 

Though  the  owner  of  said  heifer  may  have  in  his  possession  a  cow,  which  he 
has  sold  and  cannot  retain,  though  under  such  circumstances  that  his  credi. 
tors  might  attach  her,  yet  that  does  not  subject  the  heifer  to  attachment. 

This  was  an  action  of  trespass  for  taking  and  driving  away  a 
two  year  old  heifer^  and  which  came  by  appeal  to  the  county  court. 
Plea,  the  general  issue,  with  a  notice  that  the  same  was  taken  by 
tlie  defendant  as  deputy  sheriff  and  sold  on  an  execution  against 
the  plaintiff.  The  plaintiff  on  the  trial,  proved  the  defendant  took 
his  two  year  old  heifer,  which  was  forward  with  calf.  The  defend- 
ant then  showed  lliat  he,  being  a  deputy  sheriff,  and  having  for 
collection  an  execution  against  the  plaintiff,  took  and  sold  said  heif- 
er thereon,  as  appeared  by  the  return.  The  plaintiff  gave  evidence 
tending  to  show  that  he  had  no  other  cow  except  one  which  he 
possessed  under  the  following  circumstances,  to  wit :  In  October 
1828  the  plaintiff  owned  a  red,  lined  back  cow,  and  being  indebted 
to  Strong  ^  Delano,  he  procured  one  Knights  to  sign  with  him  a 
note  for  said  debt,  and  executed  to  said  Knights  the  following  bill 
of  sale  of  said  cow: 

*^  Whereas,  Dean  Knights  has  this  day  signed  a  Dote  to  Strong 
&  Delano  for  me  for  twenty-five  dollars  and  seventy  cents,  I  here- 
by sell,  make  over,  and  deliver  to  said  Knights  as  his  property,  my 
cow,  three  years  old,  lined  back ;  he  to  exercise  what  control  over 
her  he  pleases.'^ 

That  the  plaintiff  had  paid  a  part  of  $aid  debt,  but  it  bad  been 
sued,  and  there  was  still  due  thereon  about  thirteen  dollars,  which 
Knights  had  paid  since  the  commencement  of  this  action.  Said 
lined  back  cow  remained  in  plaintiff's  possession  until  after  the 
commencement  of  this  action. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
action  of  trespass  could  not  be  sustfiined  for  taking  the  plaintifFs 
last  cow  in  execution*  That  a  two  year  old  heifer,  though  she  be 
with  calf,  and  though  the  owner  have  no  cow,  is  not  protected  from 
execution.  That  if  the  jury  believe  all  the  plaintiff's  testimony 
tend  to  show,  still  the  plaintiff  is  not  entitled  to  recover. 

The  court  charged  the  jury  that  a  two  year  old  heifer  with  calf, 
where  the  owner  had  no  other  cow,  was  a  cow  within  the  meaning 
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^^m'^a^'  of  the  statute,  and  protected  from  execution.     That  if  the  jury  be- 

1835.*      lieved  the  lined  back  cow  was  turned  out  as  in  the  bill  of  sale  is 

^^^       mentioned,  and  the  debt  remained  unpaid  by  the  plaintiff,  that  cow 
Bmith.       must  be  regarded  as  the  property  of  Knights  and  not  of  the  plain- 
tiff.    To  which  charge  the  defendant  excepted,  and  after  verdict 
and  judgment  for  the  plaintiff,  said  exceptions  were  allowed,  and 
the  cause  passed  to  the  supreme  court  for  revision. 

Swett  for  the  defendant. — In  this  case  three  questions  are  pre- 
sented. 

1 .  Does  the  action  of  trespass  lie  for  taking  defendants  last  cow 
by  virtue  of  an  execution  ? 

2.  Is  a  two  year  old  heifer  a  cow  within  the  meaning  of  the 
statute,  and  protected  from  execution  ? 

3.  Does  the  possession  of  the  lined  back  cow  under  the  circum- 
stances which  the  bill  of  exceptions  shows,  operate  to  prevent  a 
recovery  by  plaintiff  in  this  suit  ? 

In  answer  to  the  first  question,  all  property  b  prima  facie  liable 
to  attachment.  The  last  cow  of  the  debtor  to  be  sure  among  other 
things  is  reserved  by  statute,  and  not  liable  to  be  taken  and  held 
on  execution;  but  it  does  not  follow  of  course,  that  the  ac- 
tion of  trespass  lies  against  the  officer.  The  persons  of  parUes 
and  witnesses  attending  court  are  protected  from  arrest  and  attach- 
ment, but  if  they  be  arrested  no  action  of  trespass  lies,  but  an  ac- 
tion on  the  case  only.  If  for  arresting  the  person  of  a  man  who 
is  protected  from  arrest,  an  action  on  the  case  only  can  be  sustain- 
ed, it  will  be  hard  to  find  any  reason  why  an  action  of  trespass 
lies  for  taking  property  protected  from  attachment  and  execution. 

The  officer  is  not  bound  in  the  first  case  to  know  the  privilege  and 
regard  it. — Salmon  vs.  Perctvalf  Cro.  Car.  196. — Tarleton  vs. 
Fisher,  Doug.  Rep.  671. — Parsons  vs.  Lloyd.  3  Wilson's  Rep. 
344. 

And  fix>m  analogy  in  the  last  case,  is  he  bound  to  know  this  to 
be  protected  property  ? 

As  to  the  second  question,  the  general  object  of  the  statute  was 
to  prevent  poor  and  indigent  families  from  being  stripped  of  the 
last  and  only  means  of  subsbtence  by  the  act  of  an  unfeeling  debt- 
or. The  true  policy  of  our  law  undoubtedly  is,  to  extend  the  cred- 
itor's remedy  against  the  property  and  restrain  it  against  the  persons 
of  debtors.  As  was  said  by  Prentiss,  Justice,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Kilbum  vs.  Dcming,  "  On 
principles  of  justice  the  property  of  the  debtor  should  be  subject 
to  the  satisfaction  of  his  debts,  and  the  exemption  of  the  statutt 


« 


Dow 
SmiUi. 


OF  THE  STATE  OF  VERMONT.  467 

ought  not  to  be  extended  beyond  what  the  policy  and  humanity  of  Caledonii, 
the  law  clearly  require."  1835. 

This  statute  is  in  derogation  of  the  common  law  rights  of  cred- 
itors to  secure  their  debts  out  of  the  debtors  property,  and  ought  to 
have  a  strict  construction  according  to  the  true  intent  and  meaning 
of  the  legislature,  if  that  can  be  ascertained. — Buckingham  vs. 
Billings,  13  Mass.  Rep.  85. 

The  intent  of  the  legisluture  in  exempting  the  debtors  last  cow 
from  attachment,  must  have  been  to  secure  to  his  family  the  im- 
mediate means  of  subsistence. 

The  term  cow,  by  common  consent  and  general  understanding, 
has  a  meaning  well  known  and  which  every  one  comeprehends. 
It  means  something  more  than  calf  or  heifer.  No  farmer  ever 
talked  of  and  applied  the  appellation  of  cow  to  an  animal  that  had 
never  been  productive.  The  term  denotes  in  common  acceptation 
both  the  species  and  age  of  the  animal  in  one  sense.  But  if  a 
two  year  old  heifer  can  be  brought  within  the  meaning  of  the 
statute,  a  yearling  may,  and  a  calf;  and  upon  this  ground,  had 
Dow  possessed  one  cow  and  a  heifer  calf  the  cow  might  have 
been  seized  by  a  creditor,  provided  the  calf  had  been  left.  But 
I  think  if  the  animal  has  never  had  the  capacity  for  answering  the 
humane  effects  of  the  statute,  and  cannot  be  presumed  to  have 
at  the  time,  there  is  no  reason  for  bringing  her  within  it. 

As  to  the  third  question.  Does  the  possession  of  the  lined  back 
cote  under  the  circumstances  which  the  bill  shows  operate  to  pro- 
vent  a  recovery  by  plaintiff  in  this*  suit? 

Had  the  lined  back  cow  been  attached  by  defendant  or  any  of 
plaintiff's  creditors,  neither  plaintiff  nor  Knights  could  have  any 
remedy,  for  this  sale  must  be  adjudged  fraudulent  against  creditors. 
The  vendor  remained  in  possession,  which  Lord  Coke  said  in 
Twynes  case  is  a  sign  of  trust,  and  renders  the  sale  fraudulent. 

The  plaintiff,  Dow,  still  retains  the  use  of  the  cow,  enjoying  her 
as  his  own,  and  at  the  same  time  holding  himself  out  as  the  real 
owner,  he  givfi3  a  false  credit,  and  here  Knights  is  aiding  and  as- 
sisting him  in  thus  attempting  to  practice  a  fraud  upon  the  world. 
Knights  says,  "  give  me  the  control  of  your  property  against  your 
creditors,  and  you  may  enjoy  it  as  ever." 

The  rule  is,  I  think,  that  if  after  an  absolute  bill  of  sale  the  chat- 
tels remain  in  the  vendor's  possession,  this  is  fraudulent  per  se,  and 
void  against  subsequent  purchasers  and  attaching  creditors.  At  all 
events,  the  retention  of  possession  must  not  only  be  part  of  tho 
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Cauoonia,  contracCy  but  it  must  also  appear  to  be  for  a  purpose  fair,  honest, 
1836.  and  necessary.  Chancellor  Kent  says  in  the  seventh  volume  of 
^^^        bis  commentaries,  page  412^ — 

Smith.  "  That  the  poHcy  of  the  law  will  not  permit  the  owner  of  personal 

property  to  create  an  interest  in  another,  either  by  mortgage  or  ab- 
solute sale,  and  still  continue  to  be  the  visible  owner,"  and  that 
*'  the  law  will  not  inquire  whether  there  was  actual  fraud  or  not, 
but  will  infer  it  at  all  events,  for  it  is  against  sound  policy  to  suffer 
the  vendor  to  remain  in  possession."  Some  good  reason  beyond 
the  convenience  of  the  parties  must  appear  for  suffering  the  vendor 
to  retain  possession. — 2  Kent's  Com.  413. 

On  the  sale  of  personal  chattels  there  must  be  a  change  of  pos- 
session, and  the  retention  of  possession  by  the  vendor  will  render 
the  sale  fraudulent  and  void,  when  the  rights  of  creditors  or  bona 
fide  purchasers  are  concerned. — Durkee  vs.  Mahonyy  1  Aik.  Rep. 
116. — IVeeks  vs.  Weed,  2  Aik.  Rep.  64. — Sturtevant  vs.  Ballard, 
9  John.  Rep.  337. — Hamilton  vs.  Russell,  1  Cranch  Rep.  309. 
Edwards  vs.  Harben,  2  Tr.  Rep.  587. — Ryal  vs.  Rolle,  1  Atk. 
Rep.  161.— Twine's  Case,  3  Coke  Rep.  80. 

In  Weeks  vs.  Wead,  the  court  say  :  ''  It  is  also  to  be  observed 
that  where  a  man  who  is  known  to  have  owned  personal  chattels 
still  remains  in  the  visible  possession  and  use  of  them,  the  world 
will  consider  and  act  upon  the  belief  that  he  is  the  owner ;  a  con- 
tfnuance  in  possession,  therefore,  after  a  conveyance,  has  a  direct 
tendency  to  mislead  and  deceive." 

From  all  the  cases  cited,  the  law  seems  to  be  settled  that  pos- 
session must  follow  and  accompany  the  sale,  or  the  conveyance  is 
fraudulent  when  the  rights  of  creditors  are  concerned. 

If  the  sale  of  the  lined  back  cow  would  have  been  fraudulent 
in  law  as  to  an  attaching  creditor  of  Dow,  how  should  that  sale  and 
continuance  in  possession  be  regarded  as  effecting  the  rights  of 
defendant  in  this  case  ? 

If  he  being  a  bona  fide  creditor  of  plaintiff  might  consider  and 
treat  this  sale  fraudulent  and  void  as  against  him  for  one  purpose, 
why  not  for  all  ? 

Had  the  defendant  attached  the  lined  back,  she  would  have  been 
claimed  on  the  ground  that  she  was  plaintiff's  last  cow,  and  when 
the  defendant  has  humanely  suffered  the  plaintiff  to  retain  posses- 
sion of  the  animal,  which  has  been  productive  and  is  of  some  im- 
mediate use  in  the  family,  which  cow  (if  this  heifer  is  treated  as  a 
cow)  the  defendant  might  have  attached  and  sold  lawfully  as  plain- 
tiff's property,  shall  these  acts  of  humanity  which  are  for  plaintiff's 
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benefit  and  to  the  detriment  of  defendant,  operate  to  destroy  all  of  Caledonia, 
defendant  s  rights?  18S5. 


And  does  this  act,  which  is  most  manifestly  for  the  immediate        ^^'^ 
benefit  of  Dow  and  his  family,  give  him  this  advantage  of  the  de-       Smith, 
fendant  which  he  is  calHng  upon  this  court  to  decide  he  has  ac- 
quired ? 

If  the  lined  back  cow  mtght  have  been  attached  by  defendant 
as  plaintiff's  property,  what  good  reason  can  be  given  why  she 
should  not  be  treated  as  plaintiff's  properly  for  every  purpose,  so 
far  as  defendant's  rights  are  concerned  ? 

One  reason  given  why  there  should  be  a  visaWe  charge  of  pos- 
session upon  the  conveyance  is,  that  the  continuance  in  possession 
of  the  vendor  has  a  tendency  to  mislead  and  deceive  and  induce  a 
a  belief  that  the  vendor  still  remains  the  real  owner.  Does  not 
this  reason  apply  equally  strong  in  tliis  case  as  where  the  property 
itself  is  attached  ?  Here  defendant  supposed  he  was  leaving  plains 
tiff  his  best  and  only  cow  capable  of  affording  any  benefit  at  all. 
He  had  known  her  as  plaintiff's  property,  and  there  was  no  visible 
change  of  possession,  and  nothing  eo  indicate  any  change  of  prop- 
erty. At  all  events,  Knigi)t's  claim  upon  the  cow  was  only  in  the 
nature  of  a  pledge  or  mortgage — he  had  paid  nothing  of  the  debt 
when  this  heifer  was  attached,  but  so  far  from  that  the  debt  had 
been  nearly  extinguished  by  Dow.  This  fact  alone  shows  the  bill 
of  sale  was  fraudulent  both  in  law  and  fact. 

BeU  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

CoLiLAMER,  J. — ^The  first  question  in  this  case  relates  to  the 
form  of  action  ;  should  it  be  trespass  or  case.  It  is  insisted  that 
the  exemption  o{ property  from  execution  is  like  the  exemption  of 
the  person  from  arrest ;  for  a  breach  of  which  last  privilege  it  has 
been  holden  that  trespass  will  not  be  sustained. 

For  taking  property,  exempt  from  execution,  trespass  has  ever 
been  the  form  of  action  in  this  state,  as  the  following  cases  will 
show. — Crocker  vs.  Spencer,  2  D.  Chip.  68. — Leavitt  vs.  Mit- 
calf,  2  Vt.  Rep.  342,  Kilbum  vs.  Deming,  2  Vt.  Rep.  404.— 
Spooner  vs.  Fletcher,  3  Vt.  Rep.  133. — Try  vs.  Canfeldy  4  Vt. 
Rep.  9. — Haskill  vs.  Andros,  4  Vt.  Rep.  609. — Hart  vs.  Hyde, 
5  Vt.  Rep.  328. — Leavitt  vs.  HolbrooJc,  5  Vt.  Rep.  405.  After 
so  long  and  uniform  a  usuage,  sanctioned  by  the  court  and  the  pro- 
fession, we  should  be  slow  to  adopt  a  new  course  not  necessary  to 
the  rights  of  the  parties.     Nor  is  this  difference  in  the  form  action 


470  CASES  IN  THE  SUPREME  COURT 

Caledonia,  qs  to  an  attachment  of  exempted  property  and  an  arrest  of  a  priv- 

i^'io^. ileged  person  without  a  distinction  in  principle.     Exemption  of  a 

^t^^  person  from  arrest  is  a  mere  personal  privilege  which  may  be  insis- 
Siiiiih.  ted  on  or  not,  at  the  time,  as  the  person  is  always  present ;  and  un- 
less the  person  insists  upon  his  privilege  it  is  considered  waived. 
The  law  of  arrest  therefore  continues  in  force  even  as  to  such  per- 
son. In  relation  to  the  attachment  of  property  it  does  not  depend 
on  any  such  condition  and  could  not,  with  propriety,  as  the  owner 
is  not  presumed  to  be  present  to  insist  on  the  exemption.  It  is  as 
if  there  was  no  law  for  such  an  attachment,  or  levy. 

The  next  question  relates  to  this  animal  being  called  a  cow, 
within  this  statute  which  exempts  a  man's  last  cow  from  execution. 
This  exemption  is  charitable  swid  in  the  cause  of  humanity  and 
ought  to  receive  a  liberal  practical  construction.  The  charge  was 
that  a  heifer  with  calf  where  the  owner  had  no  other  cow  is  within 
the  exception.  This  only  permits  the  poor  man  to  call  and  con- 
sider this  his  cow  when  he  has  no  other  more  clearly  entitled  to 
the  appellation.  This  will  involve  no  such  practical  difSculties  as 
to  uncertainty,  where  there  are  other  cows,  as  have  been  suggest- 
ed, in  argument. 

The  next  question  is,  had  the  plaintiff  another  cow.  The  lined 
back  cow  had  by  a  bill  of  sale,  absolute  on  the  face  of  it,  been  sold 
to  Knights.  The  consideration  of  that  sale  was  the  signing  a  note 
for  the  plaintiff,  a  part  of  which  he  had  paid.  This  would  render 
It  a  mortgage  of  the  cow  to  Knights  instead  of  an  absolute  sale ; 
but  still,  as  between  the  plaintiff  and  Knights  it  was  the  cow  of 
Knights,  who  had  the  right  of  immediate  possession — Gifford  vs. 
Ford,  5  Vt.  Rep.  E'^Vl,  It  is  now  insisted  that  the  sale,  whether 
absolute  or  conditional  between  the  parties,  irasmuch  as  the  cow 
was  left  in  the  plainliff*s  possession  was  void  as  to  creditors  and 
so,  as  to  them,  the  plaintiff  was  the  owner  of  the  lined  back  cow. 
It  is,  however,  not  true  that  this  sale  is,  properly  speaking,  void  as 
to  creditors ;  it  is  only  voidable  by  creditors  attaching  or  purchas- 
ing ;  and  this  must  by  attaching  the  same  property.  In  the  case 
Spatdding  vs.  Austin,  2  V(.  Rep.  555,  it  was  decided  that  the 
noD-delivery  of  part  of  the  property  sold  only  rendered  the  sale 
void  as  to  creditors  attaching  that  part,  not  as  to  other  property, 
even  in  the  same  sale.  The  plaintiff  must  have  been  in  fact  oton- 
«r  of  the  other  cow.  If  a  man  owns  two  cows  and  he  sells  one 
for  six  cents,  and  delivers  possession  of  it  fraudulently  in  fact  to 
injure  creditors,  this  is  a  good  sale  as  against  him.  Now  can 
he  never  after  hold  one  cow  exempt  from  execution,  nor  have  this 
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either   on  the    ground  that  the    sale  was  void  as  to  creditors?  Caledonia, 
Creditors  can  only  say  a  sale  is  void  as  to  them  when  they  have        ml'* 
treated  it  as  void,  and  attached  the  same  property.     The  cow  thus        ^^"^ 
sold  is  not  the  vendor's  cow ;    it  is  the  property  of  the  vendee,       Smiih. 
subject  to  the  attachment  of  creditors.     It  must  be  avoided  by 
creditors  attaching  it  or  it  stands  good  to  all  purposes.     This  is  the 
same  whether  it  be  fraudulent  in  law  or  in  fact. 

Judgment  affirmed. 


Israel  Cutting,  Qui  tarn,  vs.  Joseph  Stone.  Caledonia, 


The  laying  out  &nd  cstablitihingr  tho  limits  and  boands  of  a  village  in  these  - 
words — **  Commencing  with  Samud  Hall,  thonco  to  William  Seal  ::8,  also 
including  John  W.  Dana,  Jason  and  Warren  Briit  and  Thomas  Ljford,*' — is 
uncertain  and  insufficiont. 

It  must  bs  so  described  as  to  includo  territory,  with  certain  outlines  and  bound, 
aries. 

This  was  an  action  to  recover  the  penalty  of  ten  dollars  given 
by  statute  for  resisting  the  plaintiff  in  driving  the  defendant's  cow 
to  pound,  and  rescuing  her.  The  cause  came  by  appeal  to  the 
county  court,  and  was  tried  on  the  general  issue  joined  to  the  court. 
On  the  trial  the  plaintiff  offered  in  evidence  the  application  to  the 
selectmen  of  Cabot,  which  was  as  follows : 

"  To  the  selectmen  of  the  town  of  Cabot  : 

We  your  petitioners  request  you  to  lay  out  and  establish  a  vil- 
lage in  said  town,  to  extend  from  Samuel  Hall's  to  William  Scales' 
and  also  to  John  W.  Dana's  and  Thomas  Lyford's  inclusive,  to  be 
hereafter  known  and  designated  by  the  name  of  Jacksonville  ;  as 
in  duty  bound  your  petitioners  will  ever  pray. 
Cabot,  Jan.  11,  1834. 

(Signed)  Israel  Cutting,"  and  others. 

This  was  objected  to  by  the  defendant,  but  admitted  by  the 
court,  'i'he  plaintiff  proved  that  more  than  seven  of  the  signers 
thereto  were  freeholders  in  said  town,  and  that  there  was  a  village 
of  more  than  ten  dwelling  houses.  The  plaintiff  offered  in  evi- 
dence a  copy  of  the  town  clerk's  record  of  the  doings  of  said  se- 
lectmen, which  was  as  follows : 

''  Whereas,  application  has  been  made  to  us  by  more  than  seven 
freeholders  of  the  town  of  Cabot  to  set  off  and  establish  a  village 


AforcA, 
lSd5. 


Siooa. 
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^*m"^'"^'   in  said  town — We  hereby  set  off  and  establish  a  village  boandec 
I8S5.'       as  follows,  viz :  Commencing  with  Samuel  Hall,  thence  to  William 
coming      Scales,  and  also  including  John   W.   Dana,  Jason  and  Warren 
Bi'itt  and  Thomas  Lyford. 

Leonard  OacrTT,  ^ 
Joseph  Fisher,      >  Selectmen, 
Matthias  .SxoNE,  j 
Cabot,  Jan.  20,  1834." 

Which  was  objected  to  by  the  defendant,  but  was  admitted  by 
the  court.  The  plaintiff  proved  that  the  selectmen  only  posted 
up  three  public  notices  of  their  said  doings  according  to  law ;  and 
there  was  no  other  proof  than  is  above  stated  of  tlie  setting  out 
the  boundaries  or  limits  of  the  village. 

The  plaintiff  proved  that  the  defendant  did  suffer  his  cow  to  go 
at  large  in  the  highway  between  (he  houses  of  the  persons  afore- 
said, where  she  was  taken  by  the  plaintiff,  who  sent  two  men  with 
her  to  pound.  On  the  way  the  defendant  resisted  them  and  res- 
cued the  cow,  February  10th,  1834.  The  county  court  rendered 
judgment  for  the  plaintiff,  and  the  defendant  Bled  exceptions,  which 
were  allowed,  and  the  cause  came  for  revision  to  the  supreme 
court. 

Bell  and  Cushmanfor  the  defendant. — 1.  The  defendant  con- 
tends, that  the  application  to  the  selectmen  to  set  out  and  establish 
a  village,  required  by  the  statute  to  be  in  writing,  should  upon  the 
face  of  it  show  the  applicants  to  be  freeholders  of  said  town  of 
Cabot. 

2.  Said  application  in  writing  does  not  desire  or  ''  request"  the 
selectmen  to  lay  out  and  establish  the  ''  limits  and  bounds^^  of  a 
village,  but  tto  *^  lay  out  and  establish  a  village^  See  application, 
and  statute,  456. 

3.  There  is  a  variance  between  the  description  of  what  is  to  be 
considered  the  limits  and  bounds  of  the  village  in  the  application, 
and  the  doings  of  said  selectmen.  Jason  and  Warren  Britt  are 
not  in  the  application. 

4.  The  copy  of  the  record  should  not  have  been  admitted  in 
evidence.  The  selectmen  did  not  by  their  return  in  writing  to  the 
town  clerk  of  Cabot  sec  out  any  definite  '^  limits  or  bounds"  for 
said  village.  The  extent  is  uncertain.  No  extent  of  territory  is 
included.     Persons  only  are  embraced  in  the  description. 

5.  The  proof  does  not  support  the  declaration.  There  is  a  fa- 
tal variance. 

The  dedaratioQ  alleges,  that  plaintiff  was  driving  the  cow  to 
pound. 
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The  evidence  is  that  two  other  men  were  drf/ing  said  cow.         CA^Domi, 

The  declaration  alleges  <hat  defendant  rescued  the  cow  from       isas/ 
plaintiff.  Cutting 

The  evidence  proves  that  defendant  rescued  the  cow  £rom  oxb*      stoM. 
ers. 

This  is  a  material  ditid  fatal  variance.  For  as  pejial  statutes  are 
to  be  strictly  construed,  and  as  by  the  statute  the  person  injured 
by  the  rescue  only  can  prosecute,  the  plaintiff  cannot  maintain  this 
action  unless  he  was  driving  and  the  cow  was  rescued  Xrora  him. 

The  maxim,  '*  that  what  one  does  by  another  he  does  by  him- 
self," does  not  apply  in  this  case. 

Our  statute  makes  it  penal  to  resist  an  officer,  but  no  one  is  sub- 
ject to  the  penalty  for  resisting  the  agent  of  the  officer. 

Davis  far  the  plaintiff. — ^By  an  act  passed  Nov.  11,  1819,  the 
right  of  impounding  neat  cattle  was  extended  to  the  case  of  per- 
sons, who,  residing  within  the  limits  of  villages  of  a  certain  num- 
ber of  houses,  laid  Out  and  established  as  io  said  act  prescribed, 
should  suffer  them  to  run  at  large.  If^  agseeably  to  the  provisions 
of  this  act,  a  village  was  legally  established  in  Cabot  previous  to 
Feb.  10,  18349  ^^^  f  ^be  defendant  sufiered  his  cow  so  to  run  at 
large,  he  then  living  in  4Hiid  village,  and  if  the  plaintiff,  on  takiug 
her  up  and  attempting  to  drive  her  ito  pound,  was  resisted  by  de- 
fendant, a  case  is  made  out  to  recover  the  penalty  under  ihe  gen- 
eral laws  referred  lou 

All  these  facts,  except  such  as  depended  upon  ^rit^en  docu- 
ments alluded  to  in  the  bill  of  exceptions,  and  which  go  merely  to 
the  fact  of  the  establishment  and  due  notification  of  such  village, 
were  found  by  the  court  in  favor  of  the  plaintiff,  and  are  conse- 
quently not  now  open  to  controversy.    The  papers  are, 

1.  The  application  of  more  than  seven  persons^  proved  to  have 
been  freeholders  in  said  town.,  to  selectmen. 

2.  The  copy  of  the  proceedings  of  the  selectmen  in  the  matter, 
as  placed  on  record  in  the  iown  derk's  office. 

3.  The  notification,  triplicates  of  which  rwere  posted  up  by  the 
selectmen  within  the  village,  as  required  by  the  second  section  of 
the  village  law. 

These  papers  were  all  objected  to  by  defendant  on  trial,  and  the 
only  questions  then  made,  and  we  suppose  the  only  ones  which 
will  now  be  made,  relate  to  the  regularity  and  adaptation  to  prove 
ihe  fact  of  the  establishment  and  public  notification  of  the  village. 

As  to  the  first  and  last,  tbey  may  be  disposed  of  in  few  words. 

60 
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CALwoifu,  There  was  probably  no  occasion  to  have  offered  the  applicatkmy 
tsad.'  as  that  is  not  required  to  be  made  a  matter  of  record,  and  it  b  to 
Cutting  \^  presumed  as  stated  by  selectmen  as  the  foundation  of  their  pro- 
ceedings. There  seems  to  be  no  objection  to  the  notification,  other 
than  such  as  applies  to  and  constitutes  the  principal  one  to  the  paper 
number  two,  which  was,  that  it  does  not  lay  out  the  limits  of  sud 
village  with  sufficient  certainty  and  clearness  to  be  valid  against 
any  one. 

It  is  true  that  it  is  not  laid  out  by  points  and  distances,  so  that 
its  exact  boundaries  could  be  ascertained  by  compass  and  chain, 
but  the  plan  we  submit,  accompanied  by  the  explanation  of  <Hie 
of  the  selectmen,  will  leave  no  doubt  that,  for  all  practical  purpo- 
ses, the  limits  are  sufficiently  ascertained,  particularly  on  the  main 
street  running  north  and  south,  on  which  the  defendant  resided, 
and  in  which,  between  Hall's  and  Scales'  houses,  the  cow  was  suf- 
fered to  run  at  large. 

It  would  be  useless  to  inquire  into  the  precise  limits  east  and 
west,  or  on  any  other  points  between  those  and  the  other  cardinal 
points,  or  whether  the  tract  laid  out  be  circular,  or  eliptical,  a 
square  or  parallelogram.  If  this  kind  of  accuracy  be  insisted  upon, 
we  should  be  obliged  to  pronounce  the  treaty  between  Great  Bri- 
tain and  her  revolted  colonies  in  1783,  acknowledging  the  bde- 
pendence  of  the  latter,  void  and  of  no  force,  because  it  failed  to 
define  with  any  certainty  our  limits  on  our  nonb-eastem  and  north- 
western frontiers,  difficulties  which,  after  more  than  fifty  years  fan- 
cied enjoyment  of  national  existence,  are  still  unremoved.  Have 
New  York  and  New  Jersey,  for  this  forty  years,  had  no  ex'tstence 
as  states  of  this  Union,  because  until  very  recently  it  has  not  been 
ascertained  where  the  boundary  line  runs  between  them  ? 

In  fine,  how  many  school  districts  are  now  constituted  or  changed 
in  extent  by  transferring  A.  B.  or  C.  D.  from  one  to  another, 
meaning  thereby  to  include  in  the  transfer  the  farms  owned  by  such 
persons ;  and  would  any  one  about  whose  position  no  doubt  can  be 
entertained  think  of  questioning  the  fact  of  the  existence  of  such 
district  because  of  a  disputed  boundary  to  such  farm  ? 

The  opinion  of  the  court  was  delivered  by 
CoLLAHER,  J. — ^The  statute  of  1819  provides,  that  the  select- 
men, Ob  proper  application,  are  to  "  lay  out  and  establish  the  limiit 
and  bounds^'  of  the  village.  It  forbids,  under  somewhat  severe 
penalties,  the  permitting  cattle,  horses,  geese,  fcc.  to  run  at  large 
within  said  bounds,  and  permits  the  impounding  horses  and  cattle 
to  enforce  the  penalty. 
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It  is  obvious  that  the  bounds  should  be  definite  and  distinct,  and  C^p^'^t 
the  words  of  this  statute  are  more  explicit  than  those  which  relate        isas. 
to  the  liberties  of  jail  yards.     Much  liberality  has  been  indulged      CotUng 
in  relation  to  descriptiaru  in  deeds,  but  even  there  it  has  been  con-       St^i*. 
sidered  necessary  to  have  so  much  of  description  as  that  a  surveyor 
could,  with  persons  to  identify  landmarks  and  localities,  survey  out 
the  tract  of  land.     The  words  '*  bounds  and  limits"  in  the  statute 
clearly  imply  that  there  shall  be  set  out  and  described  a  territory, 
a  tract,  a  certain  superfices  with  distinct  boundaries ;  and  the  secu- 
rity of  the  community  against  penalties  and  forfeitures  imperiously 
demands  this.     Here  the  description  is— *'  Commencing  with  Sam- 
uel Hall,  thence  to  William  Scales,  also  to  include  J.  W.  Dana, 
Britt  and  Lyford."     Whether  Hall  and  Scales  are  inclusive  or  ex- 
clusive, is  uncertain.     Even  if  we  were  here  to  say  these  i^ertcmt 
meant  their  hausesy  yet  it  includes  no  certain  territory.    It  names 
some  Knesy  which  enclose  nothing.     No  two  surveyors  could,  by 
this  description,  survey  out  the  same  tract.     This  is  not  setting  out 
limits  and  bounds  as  the  statute,  and  the  public  safety,  require ; 
and  if  it  was  not  binding  on  all  persons,  it  was  not  binding  on  the 

defendant. 

Judgment  reversed. 
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18S6. 


ORLEANS    COUNTY 


SfARCH  Term,  1835. 


PRuncNT,  Hon.  STEPHEN  ROYCE,    ) 

'«      JACOB  COLLAMER,  }  AMstant  Juttie*^, 
•«  "      JOHN  MATTOCKS.    > 


-'■W>»iri»<^#<Jfc,^^i^<#»^XWi, 


OftLBANv,  Jonathan  Chase  vs,  John  L.  Datis. 

— '  Dictum A  petilton  for  a  dow  trial  under  the  statute  of  1829  w  addressed  to  the 

discretion  of  the  countj  court,  and  a  refusal  to  allow  it  or  a  dismission  of 
the  same,  on  hearing,  cannot  be  revised  by  exceptions,  as  on  error,  by  the 
supreme  court. 

The  receivings  and  entertaining  a  dilatory  plea,  contrary  to  the  rules  of  prmetMe* 
In  the  eaunty  court,  eannot  be  assigned  for  error  or  be  revised  in  the  supreme 
court. 

An  original  writ  of  summons  cannot  be  served  by  reading,  without  copy. 

In  case  the  citation  attending  such  petition  be  not  served  by  copy,  the  petition 
cannot  be  sustained. 

This  was  a  petition  addressed  to  the  county  court,  representing 
that  the  petitionee  had,  before  a  justice  of  the  peace,  recovered 
against  the  petitioner  a  judgment  by  default  unjustly ;  the  petitioner 
having  by  accident  and  mbtake,  attended  said  court  on  a  wrong 
day,  and  that  manifest  injustice  had  therein  been  done  the  peti- 
tioner, especially  in  the  assessment  of  damages ;  and  praying  for  a 
new  trial.  A  citation  in  due  form  of  law  attended  said  petition, 
but  the  return  of  the  officer  thereon  was,  that  he  served  the  same 
by  reading  the  same  in  the  hearing  of  the  petitionee. 

At  the  county  court,  on  the  fifth  day  of  the  term,  and  without 
any  special  leave  of  the  court  had  for  that  purpose,  Davis  filed  his 
motion,  in  writing,  to  dismiss  said  petition  on  account  of  the  man- 
per  in  which  the  citation  was  served.  He  also,  by  leave  of  court, 
and  without  prejudice  to  his  motion  to  dismiss,  filed  his  demurrer 
%o  said  petition ;  and  both  were  heard  together  by  the  court. 
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The  petitioner  relied  on  the  rule  of  the  county  court,  which  re- 
quired all  dilatory  pleas  to  be  filed  by  the  opening  of  the  court  on 
the  second  day  of  the  first  term.  It  appeared  that  Story  and 
Weed  had  entered  an  appearance  for  Davis  on  the  first  or  second 
day  of  the  term,  and  the  counsel  for  the  petitioner  insisted  that  the 
appearance  of  the  petitionee  by  his  counsel  in  season^  and  this  fol* 
lowed  by  a  neglect  to  plead  in  abatement,  operated  to  cure  any 
defect  in  the  service.  The  court  adjudged  that  the  motion  to  dis- 
miss should  prevail,  and  dismissed  the  petition ;  to  which  the  peti- 
tioner excepted,  and  the  cause  passed  to  the  supreme  court. 

SUarlcweaiher  for  the  petitioner, — 1.  This  motion  ouglu  not  to 
te  entertained,  because  if  the  service  be  defective,  ii  is  the  ground 
of  a  dilat(Mry  plea,  which  by  the  rules  of  the  county  court  must  be 
filed  with  the^clerk  by  the  opening  of  the  court  on  the  second  day 
of  the  first  term. — Rule  3d.  And  the  party  having  entered  a 
general  appearance  upon  the  docket^  shoold  not  by  his  own  neglect 
annul  the  rules  of  the  court  and  thereby  take  the  other  party  by 
surprise.  Hence  the  defect,  if  any  existed,  is  waived  and  defend- 
ant estopped  from  moving  this  question. — Tucker  vs.  Stark  and 
Bell,  Bray.  Rep.  191.  Courts  have  no  favors  to  extend  to  dila- 
tory pleas  or  motions  partaking  of  that  nature.**-!  Chit.  PI.  444. 
Hixon  vs.  Bifin$s  3  Slor.  PI.  186.  Haworth  vs.  Spriggi,  8  T. 
R.  515.     Roberts  vs.  Moore  5  T.  R.  487-^. 

S.  But  it  is  contended  that  the  service  is  good  in  point  of  fact. 
The  expression  of  the  statute  is,*tbat  the  petition  and  citation  shsill 
be  served  on  the  adverse  party  in  the  same  manner  as  original  writs 
ave  by  law  aerved«^^tat.  of  18S9,  p.  4,  proviso  of  2d  section.  It 
is  to  be  noticed  that  no  particular  class  of  original  writs  is  pointed 
out ;  therefore  if  this  petition  be  served  in  such  a  manner  as  would 
be  good  in  the  service  of  any  original  writ,  it  comes  within  the 
letter  as  well  as  the  spirit  of  the  statute.  But  original  writs  afo 
served  in  a  variety  of  ways,  and  the  decisions  all  go  to  show,  that, 
so  far  as  mere  service  is  concerned,  it  is  only  to  give  defendant 
notice  of  time  and  place  of  holding  the  court,  that  he  may  attend 
and  assert  his  rights ;  which  is  the  only  benefit  defendant  can  de- 
rive from  the  service ;  all  of  the  other  provisions  are  for  the  benefit 
of  the  plaintiff,  and  if  by  him  omkted,  inasmuch  as  defendant  is 
not  prejudiced,  he  has  no  business  to  complain ;  and  hence  it  fol- 
lows, that  whenever  defendant  has  notice  either  by  copy,  reading 
in  his  hearing,  or  baTing  a  view  of  it  and  accepting  service,  ii  is 
perfectly  good,  whether  the  writ  issue  as  attachment  or  summons. 


Oelcans, 

Marchy 
lS3d. 

Ghasa 

ct. 
DttTia. 
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For  it  has  been  decided,  that  an  acknowledgment  of  service  on  a 
writ  of  attachment  is  sufficient  to  hold  defendant  to  trial. — Brewer 
ft  al  vs.  Story  et  al^  2  Vt.  Rep.  283.  Again,  it  has  been  deter- 
mined, that  if  a  writ  of  attachment  be  served  by  leaving  a  copy 
with  defendant,  this  will  operate  as  a  summons  and  hold  defendant 
to  trial. — Brewer  and  Emer$an  vs.  Story  et  al.  2  Vt.  Rep.  281. 
1  Swift's  Dig.  611.  And  again,  that  the  reading  of  an  attach- 
ment is  good  service. — 1  Swift's  Dig.  611.  And  also,  that  the 
service  of  a  summons  is  good  by  reading. — 1  Swift's  Dig.  589. 

Story  and  Wead  for  the  ptdiioner. — All  acts  in  derogation  of 
the  common  law  rights  of  the  creditor  are  to  be  construed  strictly. 
Paine  vs.  Eli  et  al^  I  D.  Chipman's  Rep.  1 .  The  act  in  ques- 
tion certainly  takes  away  the  common  law  right  of  creditor  to  col- 
lect his  debt,  and  enables  the  debtor,  by  a  slight  variation  from  tbe 
truth,  which  the  humour  of  the  times  and  the  custom  of  the  coun- 
try will  justify,  to  avoid  the  payment  of  a  just  debt  for  a  greater 
length  of  lime  than  reason  or  equity  will  warrant.  In  order  then 
to  the  jurisdiction  of  the  court,  it  was  necessary  that  every  part  of 
the  act  should  be  strictly  complied  with.  The  act  says  that  no 
such  petition  shall  be  sustained,  unless  the  same,  together  with  a 
citation  annexed  thereto  and  signed  by  the  chief  judge  of  said 
court,  shall  be  served  on  the  adverse  party  in  the  same  fMomer 
that  original  writs  are  by  law  served^  at  least  twelve  days  before 
the  session  of  the  court  to  which  such  petition  is  returnable,  (Act 
of  1829,  p.  4,)  and  the  law  is,  that  all  writs  of  summons  shall  be 
served  by  leaving  with  the  defendant  a  true  and  attested  copy  of 
the  writ  or  process  with  the  officer's  return  thereon. — Rev.  Stat. 
64.  The  process  in  this  case  was  served  by  reading  only  and  no 
copy  was  left  with  the  defendant  as  the  act  directs.  The  court 
was  bound  to  dismiss  the  cause  at  any  stage  of  it,  when  it  was  as- 
certained that  they  had  not  jurisdiction  of  the  subject  matter. — 
Chiittnim  vs.  Hurlburtj  I  D.  Chipman's  Rep.  384.  The  neg- 
lect to  plead  in  abatement  does  not  operate  to  cure  the  defect  when 
the  court  have  not  jurisdiction  of  tbe  subject  matter. — Eaton  vs. 
Houghton f  1  Aiken,  380.  The  rule  is,  that  such  defects  as  might 
be  amended  are  aided  by  the  plea  to  the  merits,  but  not  such  de- 
fects as  would  be  fatal  at  any  stage  of  the  suit. — Olidden  vs.  El- 
Jeinsy  2  Tyler,  219.  The  plaintiff's  writ  must  show  that  tbe  court 
to  which  be  applies  has  jurisdiction  of  his  action ;  at  least  the  con- 
trary must  not  appear. — Bates  vs.  Downer^  4  Vt.  Rep.  178. 
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The  counsel  od  both  sides  also  argued  the  deinuner  to  ihe  pe- 
tition. 


Mirckf 
1835. 


The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^This  petition,  like  any  other  petition  for  a  new 
trial,  is  addressed  to  the  sound  judicial  discretion  of  the  court.  It 
was  for  the  county  court  to  dismiss  the  petition  or  to  grant  it  on 
such  terms  as  the  discretion  of  that  court  might  dictate.  It  is 
clear  that  the  discretionary  power  of  our  court  cannot  be  exercised 
by  another,  or  be  revised  by  a  proceeding  in  error ;  and  tlierefore 
this  court  cannot  pass  upon  the  merits  of  this  petition,  on  demur- 
rer. But  if  the  court  below,  on  an  interlocutory  question,  which 
was  really  a  question  of  law,  dismissed  the  petition  and  refused  to 
exercise  its  judicial  discretion  upon  the  merits,  that  proceeding  may 
be  reversed  and  the  cause  remanded  to  the  county  court  for  further 
proceeding. 

It  appears  there  was  a  motion  to  dismiss  for  irregularity  of  ser- 
vice, which  it  would  rather  appear  the  county  court  sustained  and 
therefore  dismissed  the  petition,  tio  objection  is  taken  to  its  being 
in  the  form  of  a  motion  rather  than  a  plea ;  and  probably  motion 
was  the  right  form,  as  the  matter  was  apparent  of  the  record ;  and 
bad  it  been  a  plea,  there  might  have  been  an  issue  to  the  jury  and 
a  verdict,  which  would  have  been  an  anomaly  in  the  law  of  peti- 
tion for  new  trial.  It  is  however  insisted,  that  this  was,  in  sub- 
stance, a  dilatory  plea  and  put  in  after  the  rule  in  the  county  court 
for  such  pleas  had  expired.  The  rules  of  practice  of  each  court 
are  of  their  own  fonnation,  and  to  be  by  them  enforced  or  dispen- 
sed with,  in  their  own  discretion,  and  on  such  terms  as  they  may 
choose  to  impose.  The  county  court,  by  entertaining  this  motion 
or  plea  out  of  the  time  prefixed  by  their  own  rule,  have  disregard- 
ed no  law  and  committed  no  error  which  can  be  revised  by  this 
couit.  But  the  parties  here  and  the  court  below  obviously  put 
this  question  on  entirely  different  ground,  which  we  wifl  now  ex- 
amine. 

By  the  statute  of  1829,  a  citation  in  a  case  like  this  is  required 
10  be  served  "  in  the  same  manner  original  writs  are  required  by 
law  to  be  served."  Original  writs,  if  attachments,  must  by  law  be 
served  by  the  attachment  of  property  or  the  arrest  of  the  body, 
or  if  served  by  copy  only,  they  amount  to  a  summons.  A  writ  of 
summons  must  be  served  by  copy.  Our  statute  is  most  clear  and 
imperative. — Stat.  p.  64.  That  service  by  reading  only  will  not 
answer  has  been  too  often  and  uniformly  holden,  especially  in  re 


Chastt 
v» 
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lation  to  warning  out  paupers,  to  be  now  questioned  liere  ;  bow- 
ever  tbe  law  may  be  in  Connecticut,  as  laid  down  by  Chief  Justice 
Swift.  This^citation  not  having  been  legally  served,  what  was  the 
effect  ?  By  this  same  statute  of  1829,  it  is  provided,  that  unless 
the  citation  be  so  served,  the  petition  shall  not  he  sustained.  Here 
the  legislature  were  not  content  to  provide  for  the  mode  of  service 
and  then  leave  the  consequences  of  failure  like  other  cases.  Nor 
have  they,  like  the  cases  of  want  of  recognizance  or  want  of  join- 
ing the  defendant's  landlord  in  ejectment,  merely  provided  the  writ 
should  aba4r.  They  did  not  leave  it  to  rules  of  court,  or  analogies 
of  practice ;  but  provided  by  express  statute,  paramount  to  rules 
of  court,  that  the  petition  should  not  be  sustained.  The  petitionee 
might  have  remained  absent,  and  the  court  could  not  have  proceed- 
ed. Being  under  no  obligation  to  appear,  his  appearance  cured 
nothing,  and  he  was  not  within  the  rule  of  court.  Nothing  short 
of  directly  submitting  the  merits  to  the  court  by  plea  could  have 

cured  the  error. 

Judgment  of  the  county  court  aifinned. 


Oklbajm, 

March, 

1895. 


The  State's  Trbasureh  vs.  Charues  Scavcr  et  al. 

A  bond  of  recognizance,  taken  by  a  judge,  conditioned  for  the  appearance  of  a 
prisoner  at  the  next  county  court,  when  the  cauae  has  gone  on  exceptxona  to 
the  eapreine  court,  ia  void,  nothwithatanding  the  cause  afterwards  came  to 
said  county  court  for  now  trial. 

This  was  an  action  of  debt  on  a  recognizance  for  the  sum  of  one 
thousand  dollars,  taken  by  a  judge  of  the  county  court.  By  the 
declaration  it  appeared  in  substance  that  Charles  Seaver  was  in- 
dicted, and  on  trial  was  found  guilty  at  the  August  term  of  Orleans 
county  court,  1830 ;  exceptions  were  Gled  to  the  charge  of  the 
court  which  were  allowed,  and  the  cause  was  passed  to  the  supreme 
court  to  be  holden  in  March  following.  Jn  September  1830,  thb 
recognizance  was  taken,  conditioned  that  said  Charles,  then  in  pris- 
on, should  appear  before  the  county  court  then  next  to  be  boldea 
in  April  1831,  and  there  answer,  &e.  At  the  March  term  of  the 
supceme  court  a  new  trial  was  granted  for  error  in  the  charge  of 
the  court  and  tbe  cause  was  remanded  to  the  court  for  trial  at  tbe 
April  term  1831 ;  but  Seaver  made  default,  and  did  not  appear. 

To  this  dedarttiop  thetre  was  a  general  demurrer.    The  county 
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court  readered  judgment  that  the  declaration  was  iDsufficienf,  to    Oklkan^, 
which  the  plaintiff  exeepted^  whereupon  the  eause  passed  to  the       ma!* 
supreme  court.  ~^ 


RedJitJdy  Jor  plaintiff. — This  being  a  general  demurrer  to  the 
declaration,  the  only  questions  raised  are  as  to  the  validity  of  the 
recognizance  upon  which  this  suit  is  predicated.  This  was  a  rec- 
ognizance taken  by  a  judge  of  the  county  court  in  yacafion,  after 
verdict  against  the  respondent,  on  an  indictment  for  subornation  of 
perjury,  the  county  court  having  under  the  act  of  1828,  certified 
questions  of  law  arising  on  the  trial,  and  permitted  those  questions 
to  pass  to  the  supreme  courts 

The  first  question  is,  "  had  the  judgcf  any  authority  to  take  rec- 
ognizance in  such  cases.  For  if  not  Xhe  recognizance  is  cleariy 
void.  This  question  must  be  determined  by  refereflce  to  the  early 
statutes,  for  the  statutes  of  '24  and  '28  changing  the  criminal  ju* 
risdiction  of  the  courts,  do  not  attempt  to  enumerate  the  cases  in 
which  recognizance  may  be  taken,  but  only  prescribe  the  form  of 
taking.  The  revised  statute,  page  69,  section  39,  it  is  enacted, 
"  That  when  any  person  shall  be  confined,  for  any  bailable  offence^ 
triable  before  the  supreme  or  county  courts,  any  judge  of  the 
county  court  shall  have  power  to  bail  the  prisoner  by  taking 
recognizance,"  iao.  There  would  then  seem  to  be  no  doubt  of 
the  authority  of  the  judge  to  take  recognizance  in  this  case.  It 
cannot  be  argued  that  this  provision  wa»  not  intended  to  reach  and 
does  not  reach  this  case.  We  might  as  well  exclude  any  other  or 
every  other  case  fram  its  provisions.  The  humane  spirit  of  oar 
laws  requires  that  all  offences  should  be  bailable  until  after  final 
judgment.  A  verdict  concludes  nothing,  as  was  apparent  in  this 
case,  where  a  new  trial  was  granted. 

2.  It  is  insisted  that  although  the  judge  had  authority  io  take 
the  roGogn  zance,  he  has  not  taken  it  in  the  prescribed  form,  and 
that  it  is  void  for  that  reason.  It  is  said  the  recognizance  should 
have  been  **  made  returnable  to  the  supreme  court. 

On  a  comparison  of  all  the  statutes  upon  this  subject,  it  would 
seem  that  so  far  from  this  being  true,  the  recognizance  must  have 
been  void  had  it  been  so  taken.  The  section  last  referred  to  was 
enacted  under  a  dififerent  organization  of  the  courts,  from  thai  which 
obtained  at  the  time  of  taking  this  recognizance,  and  its  provisions, 
so  far  as  the  foni>  of  the  recognizance  is  concerned,  have  not  only  been 
changed,  hut  virtually  repealed  by  the  act  of  1824.— R.  L.  page 
121,  section  10.     TUs  section  provides  fhat  ^^all  recognizances 
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^  Orlbahs,    taken  by  any  judge  or  justice  of  the  peace  shall  be  made  reiuma- 
ble  before  the  next  county  court.^'     And  the  statute  of  1828  upon 


18S6. 


TroMuror    |i,ig  gubject,  section  2,  provides,  "  That  no  such  recognizance  shall 
Searcr'ef  aL    be  discharged  by  reason  of  the  continuance  or  removal  of  any  cause 
to  the  supreme  court/'  and  *^that  the  neglect  of  the  respondent  to 
appear  when  called  in  either  of  the  courts  aforesaid  shall  be  a  for- 
feiture."    From  a  just  comparison  of  those  enactments,  it  is  at  least 
questionable  whether  the  recognizance  would  not  have  been  void 
had  it  been  taken  in  any  other  form.     Surely  it  would  have  been 
void  had  it  been  taken  for  the  supreme  court  only.    It  would  be 
saying  too  much,  to  assert  that  we  may  disregard  these  recent  stat- 
utes, which  are  so  explicit,  and  resort  to  the  unintelligible  phrase- 
ology of  the  old  statute.     It  cannot  now  be  said  that  any  criminal 
cases  are  properly  triable  before  the  supreme  court.     These  courts 
are  now  virtually  blended.     A  criminal  case  is  clearly  triable  where 
the  jury  pass  upon  it.     They  are  here  judges  both  of  law  and  fact. 
The  court  are  mere  advisers.    They  are  to  see  that  no  wrong  is 
done  the  respondent,  but  they  are  clearly  not  the  triers,     A  crim- 
inal case  is  virtually  always  in  the  county  court.     The  questions 
of  law  are  certified  to  the  supreme  court,  and  they  certify  their 
opinion  to  the  county  court,  but  have  no  power  to  try  the  case. 
The  county  court  *^  respite  sentence  and  stay  execution,"  and  the 
case  is  clearly  not  in  the  supreme  court  to  be  tried ^  but  certain 
parts  are  there  to  be  revised^  and  not  even  this  until  the  session  of 
the  supreme  court.     The  case  is  still  pending  in  the  county  court. 
The  respondent  is  in  the  custody  of  the  officer,  by  virtue  of  an 
order  from  the  county  court,  and  he  holds  the  respondent,  as  the 
officer  of  the  county  and  not  of  the  supreme  court.     The  legisla- 
ture with  this  view  of  the  subject  have  required  all  recognizances 
to  be  made  returnable  to  the  county  court.     And  although  it  might 
be  true  in  this  case,  that  it  was  competent  for  the  judge  to  have  in- 
serted in  the  recognizace  a  condition  to  appear  at  the  county  or 
supreme  court,  it  clearly  was  not  required,  and  the  act  of  1828 
seems  to  have  been  passed  expressly  to  meet  the  case  of  such  a 
recognizance. 

But  had  the  law  expressly  required  that  the  recognizance  should 
be  made  returnable  to  either  or  both  of  these  courts,  it  is  difficult 
to  see  how  the  connusors  could  take  advantage  of  an  omission 
which  was  for  their  benefit. 

Had  the  bond  required  more  than  the  law,  or  any  thing  different 
from  the  law,  it  would  have  been  clearly  void  as  in  the  Connecti- 
cut case,  7  Conn.  236,  Billings  vs.  Avery f  where  in  addition  to 
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the  usual  conditbn,  the  respondent  bound  himself  to  keep  the    ^!P^°* 
peace ;  and  all  the  cases  in  the  books  are  of  this  character ;  but  the        isss/ 


mere  admission  of  one  alternative  of  the  condition,  which  in  the  Treaturer 
event  became  of  no  consequence,  cannot  upon  any  principle  of  an-  Seatcr «  of. 
alogy  to  official  bonds  or  recognizances,  affect  the  validity  of  the 
obligation.  Could  it  be  said  this  holds  true  of  the  recognizances 
taken  from  public  officers,  or  in  cases  of  bastardy  ?  I  think  few 
lawyers  will  pretend  it.  fVoIdo  vs.  Spencer,  4  Conn.  71.  But 
if  the  plain  and  reasonable  enactments  of  the  statutes  upon  this 
subject  are  to  be  regarded,  this  suit  must  be  sustained.  It  has  al- 
ways been  held  that  a  voluntary  bond  or  recognizance,  not  requir- 
ing any  thing  against  law  is  valid. —  Young  vs.  Shaw,  1  D.  Chip. 
2-26.— Cfojf  vs.  Cojran,  7  Mass.  98,— Cited  Big.  Dig.  127. 

Fletcher  for  the  defendants. — 1 .  Are  the  conditions  of  this  rec- 
ognizance in  strict  accordance  to  the  statute.  If  they  are  not  then 
the  bond  of  recognizance  is  void. — Lyon  vs.  Jde,  N.  Chip.  Rep. 
49,  52. — Commonwealth  vs.  T.  Morey,  8  Mass.  78. — Common^ 
wealth  vs.  Laveridge,  II  Mass.  337. — Commonwealth  vs.  /. 
Ward,  4  Mass.  497.— IfcinaW*  vs.  Smith,  3  Petersdorf,  22.— 
Moor  vs.  Finch,  3  Petersdorf,  33. 

Previous  to  the  taking  of  the  recognizance  the  cause  bad  been 
received  into  the  supreme  court.  The  records  in  contemplation 
of  law  were  there.  The  county  court  had  no  longer  jurisdiction  or 
control  of  the  action.  It  was  for  Seavers  appearance  at  that  court 
at  their  next  staled  term  in  March  1881,  that  he  stood  committed 
for  bis  appearance.  It  was  in  that  court  Seaver's  trial  was  to  be 
had.  It  was  there  he  was  bound  to  appear.  It  was  in  that  court 
the  sheriff  was  to  have  him.  And  it  was  in  that  court,  and  that 
only,  the  statute  authorized  the  judge  to  recognize  him  to  appear. 

It  was  to  that  court  the  bonds  of  recognizance  could  only  be  re- 
turned, and  be  made  a  matter  of  record.  Wherever  the  original 
action  Jind  the  records  are  they  draw  to  them  all  the  incidents. 
The  recognizance  is  but  incident  to  the  action  in  which  it  is  taken, 
and  to  be  obligatory  should  have  been  returned  to  the  supreme 
court  where  the  original  action  was  pending,  and  there  have  been 
made  a  matter  of  record.  But  it  was  taken  and  made  returnable  ^ 
to  the  county  court.  The  county  court  could  not  take  jurisdiction 
of  this  bond  of  recognizance  and  make  it  a  matter  of  record,  for 
the  original  action  was  pending  in  the  supreme  court.  The  su-  , 
preme  court  could  have  no  jurisdiction  of  the  recognizance  and 
make  that  a  matter  of  record,  because  the  recognizance  was  not 


484  CASES  IN  THE  SUPREME  COURT 

OftLBAMf.    made  returnable  to  that  court.    If  the  county  court  had  no  juris- 
isas.        diction  of  the  recognizance  when  it  was'first  entered  into,  it  did  not 
rMsur«r    becooie  obligatory  by  the  cause  being  sent  there  afterwards  for  the 
SMTer  if  oi.   8ct  of  the  Supreme  court  in  granting  a  new  trial  and  remanding  the 
cause  to  the  county  court  could  not  make  the  recognizance  obliga- 
tory, if  it  was  void  in  its  creation.     What  would  have  become  of 
the  recognizance  if  the  court  had  sustained  the  charge  of  the  judge 
to  the  jury.     No  action  coqld  have  been  sustained  upon  it.     The 
county  court  could  not  by  certio  rari  have  brought  the  record  of 
the  supreme  into  the  county  court.     If  the  supreme  court  had  or- 
dered the  bond  of  recognizance  into  their  court  they  could  not  have 
proceeded  upon  it,  for  the  condition  of  it  was  not  that  Seaver 
should  have  appeared  at  that  court  bi|t  at  the  county  court.     It  is 
povel  th^t  the  records  of  th^  cause  should  be  in  one  court  and  the 
bond  for  the  appearance  of  respondent  in  another.     This  practice 
would  be  manifestly  irregular.     As  well  might  the  conditions  of  the 
)recogni:^ai)ce  have  been  for  the  appearance  of  Seaver  at  the  probate 
eourt  or  before  a  justice  of  peace  or  any  other  court.     The  court 
before  which  the  bond  of  recognizance  is  made  returnable,  and  be* 
ibre  which  the  prisoner  is  bound  to  appear,  must  at  the  time  the 
recognizance  is  entered  into  have  jurisdiction  of  the  action  and  of 
the  prisoner,  or  the  recognizance  is  void.     Had  the  conditions  of 
the  recogaizance  entered  into  by  Seaver  at  the  April  term  of  the 
county  court  been  that  Seaver  should  have  appeared  before  the 
supreme  court  at  March  term  18^31,  thus  passing  over  August  term 
of  the  county  court,  anticipating  that  the  cause  would  pass  to  the 
supreme  oourt,  and  as  it  did  in  fact,  would  the  recognizance  have 
been  obligatory.     By  no  means  ;  for  at  the  time  of  entering  into 
il,  the  supreme  court  had  neither  jurisdiction  of  the  respondent  nor 
of  the  action,  nor  was  there  any  legal  certainty  they  ever  would 
have.     The  recognizance  is  void,  because  it  was  not  taken  in  con- 
formity to  the  statute.     It  was  not  taken  for  the  appearance  of 
the  prisoner  before  the  court  where  the  trial  was  to  be  had.     It 
was  not  taken  for  the  appearance  of  the  prisoner  before  the  court 
at  which  by  law  he  was  bound  to  appear.     It  was  not  made  re-» 
tumable  to  the  court  which  had  jurisdiction  of  the  case  and  of  the 
prisooerf     The  recognizance  is  incident  to  the  action,  and  must 
follow  it  as  an  appendage,  or  it  is  void.     It  is  taken  to  secure  the 
personal  appearance  of  the  prisoner  to  receive  sentence  in  case  the 
court  award  it,  and  if  otherwise  taken  is  absolutely  void.    It  was  a 
matter  of  legal  uncertainty  whether  the  cause  would  or  would  not 
Jbe  reinanded  to  the  county  court ;   and  its  having  been  sent  back 
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does  not  cure  the  irregularity  and  make  that  obligatory  which  in    Orlians, 
its  creation  was  void.     Every  thing  is  to  be  presumed  in  favor  of        1835.' 


bail.  They  are  the  &vorites  of  law  and  never  to  be  charged  un-  rrewurer 
less  by  its  strict^operation.  To  charge  them  is  often  to  visit  the  s«averrto^ 
iniquities  of  others  upon  them,  which  is  oppressive  and  unjust. 
The  offender  is  often  a  son,  a  brother,  or  a  particular  friend,  for 
whom  they  feel  the  greatest  sympathy  or  charity  until  he  is  found 
guilty.  This  is  the  case  under  consideration,  and  the  court  will 
not  charge  them  unless  the  law  is  imperative. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMBR,  J. — A  recognizance  is  an  incident  and  attendant  on 
a  suit  or  prosecution,  taken  to  secure  and  enforce  some  duiy^  pre- 
viously existing.  The  duty  must  have  existed  by  lawy  and  if  the 
duty  Js  created  by  the  recognizance^  or,  in  other  words,  if  the  rec-^ 
ognizance  requires  more  than  the  law,  it  is  void. 

By  the  statute  of  1828  on  exceptions  being  taken  and  allowed 
to  questions  arising  on  jury  trial  in  a  criminal  case,  the  county  court 
are  not  to  render  judgment,  but  the  cause  is  ''  to  pass  to  the  su- 
preme court  for  final  decision,"  and  the  supreme  court  are  to  ren- 
der judgment  and  cause  execution  thereof,  or  by  said  court  the 
cause  may  be  remanded  to  the  county  court,  if  necessary,  for  a  new 
trial.  The  record  and  the  whole  papers  pass  from  the  county 
court  where  exceptions  are  allowed,  and  no  cause  remains  in  that 
court.  No  scire  facias  could  issue  from  that  court  on  any  record 
of  the  cause  then,  nor  could  that  court  any  more  require  the  pris- 
oners attendance  or  appearance  before  that  court.  It  had  become 
the  duty  of  the  prisoner  to  appear  before  the  supreme  court.  This 
recognizance  then'.in  requiring  the  appearance  before  the  county 
court  required  what  was  not  then  a  legal  duty  of  the  prisoner,  and 
attempted  an  incident  to  the  records  of  a  court  which  bad  no  files 
or  records  of  such  a  case  as  then  an  existing  cause  in  that  coqrt. 

It  is  urged  that  this  recognizance  is  taken  agreeable  to  the  stat- 
ute of  1824.  By  the  statute  of  1797  bond  was  to  be  taken  for  ap- 
pearance to  the  supreme  or  county  court  as  the  case  might  require ; 
as  each  court  had  their  criminal  jurisdiction.  By  the  statute  of 
1824  the  recognizance  was  for  appearance  to  the  county  court  only, 
as  that  court  only  had  then  any  criminal  jurisdiction.  By  the  stat- 
ute of  1828,  as  already  shown,  jurisdiction  was  again  given  to  the 
supreme  court.  By  this  the  same  state  of  circumstances  arose  as 
required  the  bond  to  be  taken  as  by  the  statute  of  1797  and  to 
th^t  should  it  conform. 
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^M^^A^*         If  the  recognizanoe  ixras  not  good  when  taken  no  subsequent 
1835.'      contingency  woudd  render  it  good.     Hence  tto  subsequent  result 


Treaturer  f||Q(  i^^  supreme  court  granted  a  new  trial  and  remanded  the  case 
Seaver  et  ai,  to  the  county  Qourt  for  trial  could  not  effect  this  recognizance,  pre- 
viously taken.  Should  a  justice  of  the  peace  recognize  a  criminal 
to  appear  at  the  supreme  court  instead  of  the  county  court,  would 
it  not  be  void  ?  And  if  void,  it  would  not  be  revived  and  set  up 
by  the  happening  of  the  subsequent  contingency  of  the  case  going 
to  the  supreme  court  on  exceptions. 

As  to  the  second  section  of  the  statute  of  1828  it  obviously  re- 
lates entirely  to  recognizances  taken  for  appearances  at  the  county 
court  in  the  first  instance,  and  legal  when  taken  and  providing 
they  shall  not  be  discharged  by  subsequent  continuances  or  by  tbe 
cause  passing  to  the  supreme  court.    This  does  not  relate  to  a  bond 

illegal  in  its  inception. 

Judgment  affirmed. 
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March  Term,  1835. 


PREaKNT,  Hon.  STEPHEN  ROYCE,    i 

"  ••      JACOB  COLLAMER,  }  AssUtant  JuMices, 

»      JOHN  MATTOCKS,    } 
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Maidstone  vs.  Rich  Stevens.  Essex, 

3/ffrc/i, 
'                                                                         1835. 
The  action  of  ejectment  for  the  non  pKiyment  of  rent  against  a  lossoc  may  be 

Biutainod  andor  any  statute  without  a  demand  of  the  rent,  tliough  the  lease 

was  executed  before  the  statute. 

The  lease,  in  terms,  giving  the  right  of  entry  only  aflcr  the  rent  in  arrear 
*' 'shall  have  been  lawfuUy  demanded,"  does  not  alter  the  cas3. 

Receiving  of  rent,  subsequently,  docs  not  waive  the  right  to  sustain  this  action, 
unl'  ss  it  bo  shown  that  the  receiver  knew  of  the  arroar  rent  at  the  time ;  and 
the  rent  received,  to  have  this  cfibct,  should  have  accrued  aflor  the  forfeiture 
existed  or  the  action  commenced. 

Tliis  was  an  action  of  ejectn>ent  for  a  certain  school  lot  in  Maid- 
stone. On  the  trial  it  was  conceded,  that  the  defendant  was  in 
possession  of  the  lot  as  an  assignee  of  a  lease,  executed  by  rhe 
selectmen  to  J.  Smith,  May  I,  1797,  and  assigned  to  the  defend- 
ant ;  in  which  lease  was  reserved  an  annual  rent,  payable  to  the 
selectmen  on  the  first  day  nf  May,  and  a  right  of  re-entry  in  case 
said  rent  should  at  any  time  remain  over  due  twenty-eight  days, 
"  being  lawfully  demanded.^'  The  plaintiff  introduced  testimony 
tending  to  show  several  years  rent  in  arrear^  and  that  the  defend-  . 
ant  had  been  frequently  requested  to  pay  up  the  same,  though  no 
particular  sum  was  specified  in  said  demands.  That  one  of  the 
selectmen,  on  the  day  of  the  date  of  the  writ  in  this  case,  requested 
the  defendant  to  pay  up  all  the  rent  in  arrear,  not  specifying  how 
much.  This  was  M.ty  16, 1833.  The  defendant  read  in  evidence 
two  receipts,  each  signed  by  one  selectman,  only ;  one  for  the  rent 
in  full  for  1829;  dated  May  25^  1330,  and  the  other  dated  May 
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Essex,      iQ,  1833,  for  the  rent  of  1833.     The  plaintiff  gave  evidence 

li^ao/       lundiiig  to  prove  that  several  years  rent  was  still  due. 

Maidstone        f  hc  defendant  requested  the  court  to  charge  the  jury,  that  the 

sivv«Ds.      plaintiff  was  not  entitled  to  recover,  unless  he  proved  the  rent  in 

arrear  had  been  demanded  on  the  premises,  and  tlie  true  sam  due, 

or  the  year,  specified  in  the  demand ;  and  further,  that  receiving 

the  rent  specified  in  said  receipts  was  a  waiver  of  any  right  to 

maintain  this  action  on  account  of  any  of  the  rents  due  previous  to 

said  receipts. 

The  court  charged  the  jury,  that  no  demand  of  the  rent  on  the 
premises,  ot  specifying  the  true  sum  due^  or  the  year,  was  neces- 
sary to  entitle  the  plaintiff  to  recover ; — that  the  receipts  furnish 
evidence  not  oivly  that  the  sums  therein  mentioned  were  paid,  but 
also  a  presumption  that  previous  rents  had  been  paid ;  but  this  pre- 
sumption vyas  subject  to  being  rebutted  by  proof; — ^that  the  receiv*- 
ing  said  rents  and  giving  said  receipts  by  the  person  who  signed 
the  same  was  not  alone  a  waiver  of  the  right  to  maintain  this  ac- 
tion for  any  previous  rent  unpaid,  without  proof  (hat  said  person 
giving  said  receipt  was  then  knowing  the  existence  of  said  arrear  ;-* 
that  if  the  jury  were  satisfied  that  the  plaintiff  had  by  testimony 
rebutted  said  presumption  of  payment  arising  from  said  receipts, 
and  convinced  the  jury  there  was  rent  in  arrear  at  the  commence- 
ment of  this  action,  which  had  accrued  since  the  defendant  went 
into  possession  as  assignee,  they  would  find  for  the  plaintiff;  oth- 
erwise for  the  defendant.  To  which  charge  the  defendant  except^ 
ed  ;  and  verdict  and  judgment  being  rendered  for  the  plaintiff,  the 
exceptions  were  allowed  and  the  cause  passed  to  the  supreme 
court. 

Fletcher  for  the  defendant  — The  statute  of  1818,  p.  109,  does 
not  vary  or  control  the  conditions  of  this  lease.  The  lease  was 
executed  in  1797.  The  construction  of  its  covenants  and  condi- 
tions is  governed  by  the  rules  of  the  common  law. 

By  the  terms  of  the  lease,  before  right  of  re-entry  accrues,  there 
must  be  a  demand  of  the  rent  in  arrear,  and  this  demand  made 
conformable  to  law.  We  have  then  to  inquire  how  and  in  what 
manner  the  common  law  prescribes  that  a  demand  shall  be  made 
by  the  landlord  of  the  tenant  of  rents  in  arrear,  to  justify  the  land- 
lord to  enter  upon  the  premises  for  non  payment  of  rents. 

1.  The  first  inquiry  then  is,  what  is  necessary  for  the  landlord 
to  do  to  give  him  a  right  of  entry  ? 

(1)  There  must  be  a  demand  of  the  rents  in  arrear <- 

(2)  It  must  be'  made  on  the  premises^ 
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(3)  It  must  be  made  on  the  day  the  right  to  demand  accrues. 

(4)  It  must  'be  of  the  sum  actually  due. 

Esp.  Ev.  200.     1  Saund.  287.  Saund  Pi.  and  Ev.  574.   Cok. ' 
Lit.  202.     Stat.  109,  sec.  2,  implies  it. 

2.  Where  the  lease  expresses  an  agreement  for  notice,  the  time, 
mode  and  manner  must  conform  to  it. — Saund.  PI.  and  Ev.  574. 
Peak's  Rep.  5.     6  Esp.  Rep.  10.     I  Saund.  555. 

3.  A  right  of  entry  may  be  waived  by  omitting  to  make  demand 
for  rents  in  arrear,  or  accept  subsequent  rents,  or  distraining,  &c. 
]  H.  BL  311.  Saund.  PI.  and  Ev.  576.     Esp.  Ev.  203-^. 

The  plaintiff  proved  a  demand,  but  not  on  the  premises,  nor  of 
any  specific  sum,  nor  for  any  particular  year.  He  had  accepted 
rent  for  the  current  year  next  preceding  the  one  in  which  the  action 
was  brought.     The  rents  demanded  accrued  antecedent  to  1833. 

The  -couti  charged  the  jury  that  the  plaintiff  might  recover, 
though  he  did  not  demand  the  rent  on  the  premises,  or  specify  the 
sura  demanded,  or  the  particular  year  for  which  the  demand  was 
made.  In  omitting  to  charge  as  a^uested,  and  instructing  the 
jury  as  stated  in  the  bill  of  exceptions,  it  is  respectfuHy  submitted 
that  there  is  error. 

Cushman  for  the  p/aintt/f .-^Plaintiff  contends,  it  is  not  neces- 
sary that  the  rents  due  should  be  demanded  on  the  premises  leased, 
or  that  the  precise  sum  due  at  the  time  of  the  demand  shouM  be 
named.  A  request  from  either  of  the  selectmen  to  the  person 
liable  lo  pay  the  rents,  4o  pay,  whatever  may  be  due  at  the  time  of 
the  request,  is  all  the  demand  which  can  be  required.  Indeed, 
our  statute  of  1818,  p.  109,  makes  any  demand  unnecessary. 

Did  the  receipt  for  the  rents  of  1883,  -by  one  of  the  selectmen^ 
discharge  the  defendant  from  all  liability  for  rents  due  and  unpaid 
the  previous  years,  while  the  defendant  was  occupying  and  impro- 
ving the  premises  as  assignee  of  the  lessee  ? 

The  defendant  contends  that  it  does  not.  The  land  was  leased 
by  a  board  vested  with  power  to  lease  by  statute.  The  act  of  one 
of  the  board  is  not  the  act  of  the  board.  A  majority  must  act. 
A  lease  executed  by  one  would  be  invalid.  A  rent  by  one  is  not 
binding  on  the  town. 

The  rents  should  be  paid  into  the  treasury  of  the  town. 

A  payment  of  the  amount  of  the  rent  to  one  of  the  selectmen 
constitutes  the  person  receiving  it  the  agent  of  the  lessee  for  the 
purpose  of  delivering  the  rents  over  to  the  treasurer ;  and  if  the 
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rents  are  thus  paid,  and  received  by  the  town,  the  rents  are  dis- 
charged, and  not  otherwise. 

2.  The  common  law  does  not  regard  the  payment  of  rent  for 
the  last  year  as  a  discharge  from  the  payment  of  previous  arrears 
of  rent  due.  By  the  statute  of  4  Geo.  II.  ch.  28,  sec.  2,  it  is 
provided,  that  when  ejectment  is  brought  for  the  forfeiture  of  a 
lease  for  non  payment  of  rent,  the  acceptance  of  rent  last  due  is 
a  waiver  of  the  penalty  or  forfeiture. 

But  the  doctrine  of  that  whole  case,  in  relation  to  the  effect  that 
receipt  of  rent  has  upon  a  previous  notice  to  quit  sustains  the  po- 
sition I  contend  for  in  this  case.  Wit!)  what  interest  was  this  rent 
paid  and  received  ?  What  was  the  real  intention  of  both  parties  ? 
These  are  facts  which  should  be  left  to  a  jury.  The  landlord  must 
have  notice  of  the  ybr/etVure,  or  receipt  of  rent  cannot  be  regarded 
as  a  waiver  of  the  forfeiture. — Cowper,  803.  2  Stark.  S35.  2 
T.  R.  245,  Roe  vs.  Harrison, 

The  reason  on  which  the  law  rests,  (on  which  the  defendant 
relies,)  is  done  away  by  our  statute,  p.  109,  and  does  not  exist  in 
this  state,  and  ''  when  the  reason  ceases  the  law  ceases.''  The 
doctrine  of  forfeiture  does  not  apply  here.  In  England,  if  tenant 
neglect  to  pay  rent,  he  forfeits  his  interest  and  the  lease  is  deter- 
mined. 

Here,  at  any  time  before  final  judgment  in  the  action  of  eject- 
ment, tenant  may  pay  rent  and  costs  and  continue  to  enjoy  the 
benefit  of  his  lease. 

If  the  rents  may  be  paid  to  one  selectman,  it  follows  of  almost 
absolute  necessity,  that  the  doctrine  contended  for  by  defendant 
cannot  prevail. 

Our  selectmen  being  annually  appointed — a  board  constituted  of 
a  number  of  individuals,  (^^  not  less  than  three  nor  more  than 
five,")  the  individuals  of  each  year  could  not  be  supposed,  (from 
the  tenure  of  their  office  and  4he  nature  of  their  duties)  to  have 
any  knowledge  whether  ail  rents  had  or  had  not  been  paid. 

In  this  case  the  terms  of  the  rents  indicate  the  objects  and  intent 
of  defendant,  and  the  individual  selectman  who  executed  them. 
It  was  never  intended  as  a  waiver  of  any  right. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J. — ^This  Icase  gives  the  right  of  entry  for  the  non- 
payment of  rent  which  has  been  due  28  days.  What  is  said  in 
the  lease  about  the  same  having  been  legally  demanded  is  unim- 
portant, as  the  same  would  have  been  jiecessary  by  the  common 
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laWy  under  which  the  lease  was  executed,  without  these  words. 
They  were  expletive  when  inserted  and  so  remain.     By  the  com- 
mon law,  where  there  was  a  right  of  entry  for  the  failure  to  pay 
rent,  it  was  viewed  and  enforced  by  the  action  of  ejectment  as  a 
forfeiture  of  the  tenant's  estate,  and  therefore  the  utmost  strict- 
ness was  required  on  the  part  of  the  landlord  in  performing  all  the 
requisites  on  his  part  in  asserting  his  legal  rights,  like  the  perform- 
ance of  conditions  precedent.     The  demand  of  the  rent  must  have 
been  made  on  the  true  day  when  due,  on  the  premises,  at  the  most 
public  place  thereon,  by  the  landlord  or  his  attorney  appointed  in 
writing.     And  when  the  forfeiture  was  legally  taken,  the  right  of 
the  tenant  was  viewed  as  forever  gone  at  law,  and  the  ejectment 
was  sustained  accordingly.     To  relieve   the  landlord  from   this 
strictness  of  proceeding  on  the  one  side,  and  the  tenant  from  its 
eflfects  on  the  other,  the  statute  of  4th  Geo.  II.  was  passed,  by 
which  the  action  of  ejectment  was  given  for  the  non-payment  of 
rent  without  demand  on  the  part  of  the  landlord,  and  it  granted 
the  tenant  the  right,  by  paying  up  the  rent  and  costs  in  six  months 
after  judgment,  to  retain  his  estate.     By  our  statute  of  1318, 
(Stat.  109,)  it  is  provided  that  the  action  of  ejectment  for  the  non- 
payment of  rent  may  be  sustained  without  proof  of  demand^  and 
the  tenant  may  have  all  the  proceedings  arrested  by  paying  up 
before  final  judgment.     These  statutes  create  no  new  duties  or  ob- 
ligations, and  do  not  impair  the  obligation  of  any  contract.     The 
statute  but  gives  a  new  and  more  simple  remedy  for  an  existing 
right,  and  in  so  doing  secures  mutual  and  reciprocal  advantages  to 
both  parties.     It  is  under  this  statute  this  action  is  sustained,  with- 
out a  formal  demand  on  the  one  side,  and  with  the  right  to  pay  up 
and  retain  the  estate  on  the  other. 

It  is  next  insisted,  that  inasmuch  as  the  defendant  paid  up  the 
rent  of  1833,  which  was  received  by  one  of  the  selectmen,  this 
action  could  not  be  sustained  on  account  of  previous  rent  being 
unpaid,  even  though  that  selectman  did  not  know  of  the  existence 
of  said  arrears.  It  is  true  the  receiving  of  the  rent  of  1833  raised 
a  presumption  that  the  previous  rents  were  paid,  but  this  was  sub- 
ject to  being  rebutted,  which  was  done  to  the  satisfaction  of  the 
jury.  The  receiving  of  rent  eo  nomine,  accruing  after  a  forfeiture, 
is  a  waiver  of  the  forfeiture,  as  thereby  the  landlord  elects  to  treat 
the  holder  as  tenant,  and  not  as  a  tort  feasor.  But  in  such  case 
it  must  be  substantially  shown  that  the  forfeiture  was  known  at  the 
time. — Roe  vs.  Harrison,  5  T.  R.  425.  In  this  case  the  rent  for 
1833  was  received  by  one  of  the  selectmen.     It  is  very  doubtful 
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whether  the  selectmen,  especially  one  of  them,  being  a  board  with 
limited  powers,  could  by  express  contract  waive  the  plaintiff's 
right,  only  receiving  therefor  paynoent  in  part.  In  this  case  it 
would  be  doing  the  utmost  violence  to  the  intent  of  that  selectman 
to  give  such  effect  to  his  receipt.  There  was  no  proof  that  he 
had  any  knowledge  of  there  being  any  rent  in  arrear.  This  is  not 
an  action  for  a  forfeiture.  That  should  have  been  taken  by  the 
strict  rules  of  the  common  law.  This  is  an  action  given  by  stat- 
ute. The  non-payment  of  rent  is  a  breach  of  a  condition  ni&»e- 
qurntf  and  does  not  in  itself  divest  the  estate.  That  depends  on 
the  forfeiture  being  insisted  on  by  the  landlord  and  taken  with  ex- 
act precision  as  before  stated.  The  rent  must  have  been  demanded 
on  the  true  day,  and  U  was  only  after  such  demand  that  the  tenant 
became  a  tort  feasor.  To  wuve  such  forfeiture,  rent  must  have 
been  received  from  the  tenant,  as  rent,  which  accrued  after  such 
demand.  By  statute  this  action  is  given  without  demand.  The 
defendant  only  becomes  a  tort  feasor  after  suit  commenced.  To 
waive  this,  the  landlord  must  receive  rent  accruing  after  suit. 

Judgment  affirmed. 
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Dana  and  Hatden  vs.  Binnet  and  Morri!  ^ 

Windsor, 
B  held  oertain  promissory  notes  against  W,  which  were  secured  by  a  mortgage      ^'^JXlf?^' 
on  real. estate.    These  notes  were  afterwards  given  up  to  W,  upon  his  exe-  • 
cuthig  new  notes  for  the  sum  due,  but  without  any  intention  on  the  part  of 
B  to  affect  his  mortgage  security.    Held  that  this  exchange  of  notes  did  not 
defeat  the  mortgage,  so  as  to  enable  the  creditors  of  W  to  leyy  upon  and  hold 
the  land  against  B : — especially,  as  it  did  not  appear  that  they  had  been  mis. 
led,  or  induced  to  belieye  the  mortgage  debt  actually  paid. 

This  was  ejectment  for  a  tract  of  land  in  the  town  of  Plymouth. 
On  the  5th  day  of  November  1829,  one  Timothy  Wetherbee  con- 
veyed the  land  in  question  to  the  defendant  Binney,  by  a  deed  of 
mortgage  duly  acknowledged  and  recorded,  conditioned  as  follows : 

'^  Providing  nevertheless,  and  the  above  deed  is  given  on  this 
condition,  that  whereas  the  said  Timothy  Wetherbee  has  this  day 
made,  executed  and  delivered  unto  the  said  Moses  Binney  four 
notes  of  band;  bearing  even  date  with  these  presents,  for  the  sum 
of  three  hundred  and  fifty  dollars,  to  be  paid  at  different  times  >— 
the  first  note  for  one  hundred  bushels  of  wheat,  on  interest,  paya- 
ble in  the  month  of  January  1831,  if  I  raise  it,  and  if  not,  what  I 
do  raise  and  the  rest  in  cash : — ^the  second  note  for  eighty-four  dol- 
lars and  interest,  to  be  paid  on  the  5th  day  of  November  1832: — 
the  third  note  for  eighty-three  dollars,  and  interest  to  be  paid 
Che  5th  day  of  November  1833: — the  fourth  note  for  eighty-three 
dollars  and  interest,  to  be  paid  on  the  5th  day  of  November  1834. 
Now  in  case  the  said  Timothy  Wetherbee,  his  heirs,  executors,  or 
administrators  shall  pay  or  cause  to  be  paid  each  of  said  notes  to 
the  said  Binney,  his  heirs,  executors,  or  administrators,  when  the 
same  becomes  due,  and  in  all  things  agreeable  to  the  tenor  of  said 
notes,  upon  that  condition  the  foregoing  deed  shall  be  void,  other- 
wise be  and  remain  in  iull  force  and  virtue." 

It  appeared  that  previous  to  the  4th  day  of  January  1831,  sun- 
dry payments  were  made  on  the  notes  aforesaid,  which  reduced 
the  amount  then  due  to  about  the  sum  of  ^313 ; — that  on  that  day 
said  Wetherbee  executed  to  Binney  three  new  notes  of  that  date 
for  the  balance  aforesaid,  all  payable  in  wheat  at  one  dollar  per 
bushel,  if  he  (Wetherbee)  should  raise  it,  and  otherwise  what  he 
should  raise,  and  the  rest  in  cash.  These  notes  were  also  on 
interest,  and  made  payable  in  the  month  of  Jnnuary  1832, 
1833  and  1834.  On  the  receipt  of  these  notes  those  de- 
scribed in  the  mortgage  degd  were  given  up  to  Wetherbee 
and  cancelled.     No  payment  of  the  new  notes  was  shown.     Soon 
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WiNDiOE,    after  this  exchange  of  ihp  notes  Wetherbee  expressed  his  opinion 
1835.        to  others,  that  the  mortgage  was  thereby  defeated  ;  said  he  iinder- 
DanafcHayden^ioQi]  ;|  ^  gj  ^jj^  |i|j,^  of  doing  the  business,  but  did  not  suppose 
Bi^eyj^     Binuey  had  any  such  expectation. 

The  plaintiffs  claimed  by  levy  of  an  execution  in  tbeir  favor 
against  Wetherbee,  made  after  the  execution  of  said  new  notes  to 
Binney. 

The  county  court  received  evidence  showing  the  renewal  or  ex- 
change of  notes  in  the  manner  above  stated,  and  the  defendants 
obtained  a  verdict.  To  this  the  plainti£  filed  exceptions,  and 
brought  the  cause  into  this  court. 

JB.  Hutchinson  for  plaintiffs, — ^There  can  be  no  doubt  of  plaiiv- 
tif&'  right  to  recover,  unless  done  away  by  the  evidence  put  in  by 
defendants,  which  was  objected  to  on  trial,  but  admitted  by  the 
court. 

Tbe  defendants  then  gave  in  evidence  the  mortgage  deed,  above 
referred  to,  and  certain  notes,  every  one  of  them  varying  in  date, 
amount,  and  mode,  and  lime  of  payment,  from  those  described  in 
ilbe  condition  of  the  mortgage,  accompanied  with  parol  proofs  by 
•which  tbey  offered  to  show  that  tbe  said  Wetherbee  fraudulently 
procured  the  mortgage  notes  given  up  in  exchange  for  the  notes 
ofiered,  with  a  view  to  defeat  the  mortgage,  but  xoithout  ofiering  to 
prove  any  knowledge  in  the  plaintiffi  of  the  fraud,  if  any  there  was. 
Defendants  then  introduced,  as  witnesses,  one  Slack  and  Sawyer, 
who  testified  to  the  admissions  of  Wetherbee,  made  before  plain- 
tifib*  boy,  that  *'  he  knew  at  the  time,  it  would  deary  or  kill,  the 
piortgage^  but  did  not  suppose  Binney  did"  Whereupon  the 
court  instructed  the  jury,  if  they  believed  the  said  Slack  or  Saw- 
yer, to  return  a  verdict  for  defendants — which  they  did  in  their 
seats. 

Plaintifis  now  contend,  that  the  court  erred  in  permitting  said 
mortgage  deed  to  go  to  the  jury,  without  the  production  also  of  the 
notes,  or  at  least  one  of  them,  upon  which  the  mortgage  is  predi- 
cated ; — that  parol  evidence  was  inadmissible  to  reconcile  tbe  va- 
riance so  apparent  upon  the  face  of  them,  between  the  notes  de- 
scribed in  the  mortgage  and  those  given  in  evidence ;  and,  also, 
that  the  court  erred  in  their  decision  as  to  the  effect  of  that  evi- 
dence, when  heard,  upon  the  cause. 

It  is  difficult  imagining  upon  what  possible  principle  of  law  that 
testimony  was  admitted.  There  is  a  total  variance  between  tbe 
notes  admitted  and  those  described  in  the  mortgage,  so  that  wffh- 
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out  mmt  they  woukl  be  pronounced  ioadmissible  by  ©very  one,    Winmob, 
upon  the  ground.  i835. 

In  the  case  of  Edgell  vs.  Stanford,  3  Vt.  Rep.  202,  which-  is  D*n»&H»ydea 
a  case  between  mortgagor  and  ^nortgagee,  it  is  decided  ihat  in  case  Binney  & 
of  a  variance  between  the  note  described  in  the  mortgage  and  the 
one  given  in  evidence,  parol  proof  is  inadmissible  at  law,  to  rec* 
oncile  that  variance  by  showing  it  to  be  in  reality  the  same  debt  in- 
iended  by  the  parties  to  be  secured  by  the  mortgage,  but  written 
differently  by  mistake,  and  that  the  party's  only  remedy  is  in  chan- 
cery. That  case  is  cited  by  the  court  in  the  case  of  Marshall  vs. 
Wood  et  aly  5  Vt.  Rep.  250,  as  fully  settling  the  law  upon  that 
subject.  It  is  also  there  decided,  that  no  recovery  can  be  had  at 
iaw  on  a  jnortgage^  without  the  production  of  the  mortgage  note  on 
trial,  as  without  its  prodtiction  the  law  presumes  it  cancelled  and 
given  up,  and  consequently  the  debt  itself  being  extinguished,  that 
the  lien  created  upon  the  land  for  the  security  of  that  debt  is  gone 
with  it ;  and  that  without  regard  to  the  title  as  it  stands  upon  rec- 
ord : — unless,  indeed,  the  absent  of  the  note  can  be  accounted 
for,  as  in  other  cases  of  loss  properly  substantiated,  consistently  with 
the  idea  of  its  being  still  due,  when,  perhaps,  the  rules  of  law,  ap- 
plicable to  lost  instruments,  might  apply*  But  when,  as  in  the  case 
oi Edgell  vs.  Stanford,  abovecited,  xhe  instrumeat  whatever  may  be 
its  character  or  effect  on  the  cause,  is  in^xistence  and  in  the  posses^ 
sion  of  the  party  relying  upon  it; — or,  as  in  the  present  case,  can- 
celled and  given  up  under  a  new  contract,  the  casecannotbe  brought 
within  the  principle  of  lost  instruments,  so  as  to  Vidm'M  parol  proof 
of  the  £ontents. 

The  same  rule  is  established  in  chancery. — 2  Aik.  Rep.  3d, 
King  vs.  Harrington  et  aL — ^2  Vt.  Hep.  353,  Newell  vs.  Hurl- 
hurt  et  aL 

Bnt  defendants,  on  the  trial  below,  relied  upon  the /roue/,  which 
they  say  was  practiced  by  Wetherbee  upon  Binney  in  the  contract 
by  which  the  mortgaged  notes  were  procured  to  be  cancelled  and 
given  up  to  him  in  exchange  for  the  new,  as  taking  this  case  out 
of  the  principles  above  referred  to.  Suppose  it  to  have  been  a 
fraud,  and  such  an  one  as  would  vitiate  a  contract  at  law  in  a  case 
where  an  adequate  remedy  exists  at  law.  Binney  then  would 
have  his  election,  as  againsc  Wetherbee,  either  to  affirm  or  disaffirm 
the  contract.  If  he  affirm  it,  the  old  notes  are  dead,  and  the  new, 
constituting  the  consideration  paid  for  cancelling  the  old,  are  valid 
ajid  dkair  payment  may  be  enforced  at  law.  But  the  new  notes^o 
not  aupport  the  mortgage,  on  the  ground  of  variance. 
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^'P"o^>  If  be  disaffirm  it  and  would  set  up  the  old  contract,  treating  the 
1836.  ik3w  notes  as  wholly  void,  and  therefore  no  payment  for  the  old, 
^^•"•^^^•y^^^he  is  left  with  his  mortgage,  but  no  legal  notes  in -existence  to  sup- 
Bioney  ft  port  it ;  and  it  presents  rather  an  anomaly  in  judicial  proceedkigSj 
that  he  should  be  pennitted  to  give  those  void  notes  in  evidence, 
as  a  substantive  ground  of  recovery  in  his  favor.  I  know  of  no  re- 
lief which  a  court  of  law  can  give  in  such  a  case,  but  simply  to 
pronounce  the  contract,  sought  to  be  enforced,  void,  as  against  the 
party  defrauded  thereby,  if  required.  If  from  the  circumstances  of 
the  case,  merely  pronouncing  the  contract  void,  does  not  furnish 
an  adequate  remedy  to  the  party  aggrieved,  there  is  a  power,  and 
but  one,  which  can  set  the  matter  right :  that  is  a  court  of  chance- 
ry. So  that  no  difference  in  principle  can  be  perceived,  whether 
the  variance  is  in  consequence  of  mistake  or  frauds  as  to  the  prop- 
er mode  of  relief.  Both  subjects  are  peculiarly  within  the  prov- 
ince of  courts  of  equity,  and  seldom  can  be  remedied  at  law. 

But  let  us  carry  the  principle  out  a  little  further,  and  see  the  ef- 
fects in  point  of  practice  of  sustaining  the  admission  of  this  evidence 
.  at  law.  There  is  a  recovery  in  favor  of  mortgagee.  Mortgagor  or 
those  holding  under  him,  ^le  a  motion  to  redeem.  How  can  a 
court  of  law  ascertain  the  sums  due  in  equity  ?  And  when  will 
the  time  of  redemption  be  out  ?  It  is  perceptible  in  this  case,  that 
some  new  consideration  in  amount  must  have  been  included  in  the 
new  notes.  Slack  testifies  that  70  or  80  bushels  of  wheat  were 
paid  on  the  old  notes  while  in  his  custody.  By  supposing  that 
payment  delayed  until  the  very  day  of  exchange  of  notes,  and  cast- 
ing the  interest  to  that  time,  the  new  notes  contain,  at  least,  nine  or 
ten  dollars  more  than  the  balance  of  the  old,  calling  the  payment 
the  lowest  sum  testified  to.  There  is  also  this  difference  in  amount 
— tlie  three  last  mortgage  notes  were  for  cash,  and  the  new  notes 
are  for  as  many  bushels  of  wheat  (if  he  raised  it)  as  there  were 
dollars  in  in  the  old,  (together  with  the  addition  above  named) 
when  wheat  was  fetching  (as  the  case  shows)  from  ^1,25  to  ^1,50 
per  bushel.  Again,  these  new  notes  were  all  .made  payable  at  different 
times  from  the  old  :  the  last  new  note  falling  due  in  January  1834, 
and  the  last  of  the  mortgage  notes  not  until  November  of  the  same 
year.  Would  the  court  go  by  the  old  notes,  as  described  in  the 
mortgage,  or  the  new  notes  adduced  in  evidence  ?  If  by  the  new 
notes,  the  record  reciting  the  condition  of  the  mortgage  and  the 
order  of  court  thereon,  would  present  rather  a  novel  aspect,  to  say 
the  least  of  it,  with  the  times  and  amounts  of  payments,  (witti  the 
accruing  interest)  differing  every  one  of  them  from  any  talked  about 
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in  llie  mortgage.  If  the  description  in  the  condition  of  ihe  niorl-  Windsor, 
gage  is  to  govern,  deducting  the  payments  proved,  what  business  1835!^* 
have  the  new  notes  in  the  case?  Dana  &  Haydeo 

But  we  deny  that  there  was,  in  law,  any  fraud  in  the  case.  Binneyat 
The  proof  tends  to  show  that  Wetherbee  knew  that  giving  up  the 
notes  "  would  kiH  the  mortgage,  but  supposed  Binney  did  not." 
The  case,  however,  finds  that  Binney  was  informed  by  Slack  be- 
fore be  had  given  up  the  mortgage  notes,  but  after  the  agreement 
to  make  the  exchange,  "  that  he  had  missed  it."  Still  he  gives 
up  the  notes.  Sawyer's  testimony  also  shows,  that  Binney  asked 
Wetherbee  at  the  time  of  exchange  to  give  a  new  mortgage,  which 
Wetherbee  offered  to  do  if  he  would  make  up  to  him  a  small  sum 
mentioned  for  a  previous  cheat  in  a  horse  trade ;  but  Binney^de-  * 
clined  doing  it.  From  which  circumstance  it  is  by  no  means  cer- 
tain that  Binney  did  not  in  fact  understand  what  he  was  about  as 
well  as  Wetherbee,  notwithstanding  W^etherbee  thought  to  the 
contrary.  But  suppose  he  did  not.  Suppose  that  Wetherbee  un- 
derstood the  law  better  than  Binney  and  did  not  see  fit  to  disclose 
it  to  him.  Does  that  constitute  in  law  a  fraud}  Every  man  is 
bound  and  presumed  to  know  the  law.  The  plea  of  ignorance 
will  nm  save  a  man's  life — why  should  it  his  property  ? 

But  suppose  again,  that  instead  of  the  pretended  fraud  resting 
wholly  upon  a  concealment  of  the  Inw^  there  had  been  a  direct  and 
false  misrepresentation  of  some  matter  of  facty  by  reason  of  which 
Binney  was  induced  to  give  up  his  notes  and  destroy  the  mortgage : 
as,  for  instcnce,  that  Wetljerbee  had  represented  that  a  certain  in- 
dividual named  stood  ready  and  would,  upon  seeing  the  mortgage 
notes  in  his  (Wetherbee's)  possession  cancelled,  advance  money 
upon  a  new  mortgage  of  the  same  premises,  more  than  sufficient  to 
pay  all  that  was  due  to  Binney,  and  promised  he  would,  immedi- 
ately upon  the  reception  of  the  money,  come  and  take  up  the  new 
notes;  when  in  point  of  fact,  the  story  was  altogether  a  fabrication. 
It  is  fully  settled  in  the  case  of  Williams  vs.  Uicksy  2  Vt.  Rep. 
•36,  that  in  case  the  distance  was  no  greater  than  fiom  Bennington 
to  Burlington,  itj^vvould  not  be  what  the  law  can  declare  a  fraud — 
that  it  is  "  but  the  bare  assertion  of  the  party," — "that  the  other 
might  easily  have  applied  to  the  individual  referred  to  and  ascer- 
tained the  truth;  and  if  he  did  not,  it  was  his  own  folly  to  dis- 
pense with  that  which  common  prudence  rcquired^e  should  have 
done." 

It  is  also  fully  settled  lliat,  in  a  sale,  the  concealment  of  any  ma- 
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Windsor,    iertol  fact  under  other  circumstances  is  a  fraud,  yet,  if  equally 
1836.       within  the  reach  of  either  parly  upon  due  diligence  and  enquiry, 
Daim&HaydaDp^QslJimes  no  fraud.     And  even  that  an  express  warranty  does  not 
Binney  ft     exteud  to  visiblc  defects.     So  that,  were  this  to  be  treated  as  a 
matter  o{  factj  and  not  purely  of  Zatr,  Binney,  upon  application 
to  any  lawyer  in  the  county,  might  have  been  informed  of  the  de- 
cision above  quoted,  "  that  he  could  not  recover  on  bis  mortgage 
without  his  notes." 

If  the  innovation  upon  established  principles,  here  asked  lor  by 
defendants,  shall  be  sanctioned  and  adopted  by  declaring  a  ncperi- 
or  knowledge  of  the  law  in  one  party  and  a  concealment  of  it  fix)m 
the  other,  such  a  fraud  as  to  vitiate  a  contract,  where  would  be  the 
stoppins;  place  ?  Courts  must  then  go  on,  making  innovation  upon 
innovation,  until  it  comes  to  be  decided  that  any  superior  skill  in 
judging  of  the  value  of  property  contracted  for  in  the  one  party, 
and  a  concealment  of  that  skill  from  the  other,  is  in  law  a  fraud 
and  defeats  the  purchase. 

The  law  permits  one  who  has  been  defrauded  in  the  purchase 
of  property  to  rescind  the  contract  in  toto,  and  recover  back  the 
purchase  money  in  an  action  for  money  had  and  received.  And 
it  is  the  same  where  the  party  makes  anotherwise  voluntary  pay- 
ment of  money,  under  a  mistake  of  the  facts;  yet,  the  authorities 
are  full,  that  ignorance  or  mistake  of  the  lawy  lays  no  foundation 
for  a  recovery. — Q  Saun.  Plead,  and  Ev.  215,  216  and  217.—4J 
East.  Rep.  469,,J5i76ie  vs.  Lumley  et  aZ.— ^Doug.  Rep.  468,  Low- 
ry  vs.  Bourdieu. — 2  John.  Rep.  164,  Elting  et  al  vs.  Scott  and 
Seaman. — 12  East.  Rep.  38,  Stevens  vs.  Lynch,  (the  case  from 
which  the  doctrine  in  Wi  linms  vs.  Hicks  was  taken.) — 2  Stark. 
Ev.  Ill  and  112. 

The  remarks  and  the  authorities  cited,  thus  far,  are  applicable 
to  the  question  as  between  mortgagor  and  mortgagee.  But  there 
is  a  still  further  objection  to  the  evidence  admitted  and  the  decision 
thereon  in  this  case,  growing  out  of  the  consideration  that  the 
.question  here  arises  between  the  mortgagee  and  an  attaching  cred- 
itor withovi  notice  of  the  fraud,  if  any  fraud  there  was,  as  between 
the  original  parlies*  We  had  supposed  the  rule  settled,  as  well  in 
equity  as  at  law,  that  when  both  parties  claim  under  the  same  per- 
son, (as  one  by  deed,  ilie  other  by  levy,)  that  neither  party's  title 
can  be  aflfected  by  proof  of  fraud  in  the  judgment  debtor,  without 
also  showing  the  party,  against  whom  it  is  urged,  to  have  heen privy 
to  that  fraud.  4  Vt.  Rep.  412,  Edgell  \s,  Lowell  et  al. — 14 
Mass.  Rep.  250,  Bridge  vs.  Eggleston.—2  Vt.  Rep.  544,  Ru- 
blee  vs.  Mead. 
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Marsh  and  fViUiams  jot  defendants. — Tlie  defendant  Binney,    Wwdbok, 
under  whom  the  defendant  Morrison  holds,  shows  a  mortgage  deed        18S6. 
of  the  premises,  executed  and  recorded  before  ihe  plaintiffs'  levy  ^*"**^^y**«" 
from  said  Wetherbee  to  himself,  dated  November  5,  1829,  condi-      Binney* 
tioned  for  the  payment  of  four  notes  therein  described. 

On  the  4th  of  January  1831,  the  notes  mentioned  in  the  mort- 
gage deed  were  partially  paid  and  given  up,  and  three  other  notes 
given  for  the  balance,  amounting  to  tliree  hundred  and  thirteen  dol- 
lars. 

The  mortgage  at  the  time  of  the  levy  and  subsequently  to  the 
present  time  remained  in  full  force. 

The  first  question  is,  whether  this  exchange  of  notes  operates  as 
a  payment  of  those  described  in  the  deed  and  a  defeasance  of  the 
mortgage,  even  theugh  the  transaction  were  a  fair  and  bona  fide 
one. 

And  secondly,  whether,  as  the  jury  have  found,  under  the  charge 
of  the  court  that  the  notes  described  in  the  mortgage  were  obtained 
by  Wetherbee  surreptitiously  and  fraudulently  from  Binney,  the 
transaction  still  operates  as  a  defeasance  of  the  mortgage  security. 

It  is  contended  that  as  the  condition  of  the  deed  is  that  it  shall 
be  void  on  the  payment  of  the  notes  therein  described,  nothing  but 
actual  payment  can  avoid  the  deed,  and  that  partial  payment  and 
the  renewal  of  the  notes  for  the  balance  is  not  payment. 

It  is  true  the  mortgagee,  at  any  time,  when  the  validity  of  the 
mortgage  comes  in  question  must  either  produce  the  notes  described 
therein  or  account  for  their  non-production  ;  but  if  accounted  for 
otherwise  than  by  actual  payment  the  mortgage  security  is  not  im- 
paired. But  in  the  case  of  Edgell  vs.  Sanfords,  3  Vt.  Rep.  202, 
Royce,  J.  thought,  and  certainly  for  very  satisfactory  reasons,  that 
the  burden  of  showing  payment  of  the  note  described  in  the  mort- 
gage lay  on  the  mortgagor;  and  the  decision  in  that  case  is  certain- 
ly one  of  very  doubtful  authority,  and  one  which  it  is  believed  will 
be  overruled  when  the  same  question  arises.  And  it  is  in  that  case 
admitted  by  the  court  the  plaintiff  may  account  for  the  non -pro- 
duction of  the  note,  by  showing  that  the  debt  has  not  been  paid, 
and  why  producing  the  note  intended  by  the  parties  to  be  secured 
by  the  mortgage,  though  differing  a  few  dollars  from  the  one  de- 
scribed was  not  accounting  for  not  producing  the  one  described  in 
the  deed,  is  not  readily  perceived. 

In  Dunham  vs.  Dcy,  it  is  decided  that  "  the  repeated  renewal 
of  the  notes  which  were  evidence  of  the  debt  is  to  be  regarded  as 
an  extenson  of  the  credit,  from  time  to  time,  but  ought  not  to  U 
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WiNMOft,    deemed  an  extinguishment  or  a  satisfaction  of  the  original  debt, 
1836.       for  whit^  the  conveyance  was  given  as  security." — 15  John.  Rep. 

Dana  &  Ha>d«n  555    5^^. 

Bibu«y  at  In  Davis  vs.  Maynardy  ii  is  decided  that  taking  a  recognizance 
on  the  note  described  in  the  mortgage  and  giving  up  the  note,  is 
not  a  discharge  of  the  mortgage.  The  court  say,  not  as  in  EJgtll 
vs.  Stanford  that  the  mortgage  and  note  are  to  be  considered  as 
one  instrument,  "  the  mortgage  and  note  are  two  di:>tinct  securi- 
ties, and  nothing  but  payment  of  tlie  debt  will  discharge  the  mort- 
gage. This  position  is  grounded  on  the  words  or  condition  of  the 
mortgage,  which  always  are  that  if  the  money  be  paid,  then  the 
note  or  bond  as  well  as  the  deed  shall  be  void,  otherwise  both  re- 
main in  full  force.  By  the  terms  of  the  contract  nothing  but  pay- 
ment is  to  avoid  it."— 9  Mass.  242,  247. 

In  Shirras  et  al  vs.  Craig  et  al,  Marehall,  Ch.  J.  in  deliver- 
ing the  opinion  of  the  court,  remarks  : 

"  It  is  true  the  real  transaction  does  not  appear  on  the  face  of 
the  mortgage ;  the  deed  purports  to  secure  a  debt  of  £30,000  ster- 
ling, to  all  the  mortgagees.  It  was  intended  to  secure  different 
sums,  due  at  the  time  to  particular  mortgagees,  advances  afterwards 
to  be  made,  and  liabilities  to  be  incurred  to  an  uncertain  amount. 
It  is  always  advisable  fairiy  and  plainly  to  state  the  truth.  But  if 
on  investigation  the  real  transaction  shall  appear  to  be  fair  though 
somewhat  variant  from  that  which  is  described,  it  would  be  unjust 
and  unprecedented  to  deprive  the  person  claiming  under  the  deed 
of  his  real,  equitable  right,  unless  it  be  in  favor  of  a  person,  who 
has  been  in  fact  injured  and  deceived  by  the  misrepresentation."— 
7  Cranch,  34,  50.— Peter's  Cond.  Rep.  407,  410. 

But  in  the  case  at  bar,  it  was  shown  at  the  trial  and  found  by 
the  jury,  that  the  mortgagee  obtained  the  notes  described  in  the 
mortgage  and  substituted  those  which  remain  unpaid  for  the  bal- 
ance due  surreptitiously  and  fradulenily,  with  a  view  to  defeat  the 
mortgage  security,  taking  advantage  of  the  ignorance,  simplicity 
and  credulity  of  Binnev,  the  mort^auee. 

It  will  scarcely  be  contended  that  Wetherbee,  or  those  claiming 
under  him,  can  avail  themselves  of  such  an  unfair  transaction  and 
triumph  in  his  inicjuity. 

But  it  is  said  that  the  plaintiffs  had  no  notice,  or  rather  there  was 
no  proof  that  they  had  notice  of  the  fraud  of  Wetherbee. 

They  had  all  the  notice  that  the  record  of  the  deed  could  afford, 
and  this  is  legal  notice.  Nothing  appeared  from  the  record  but 
|hat  the  notes  were  all  due,  and  that  was  sufficient  to  put  them  on 
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the  inquiry.     If  they  had  inquired  or  did  inquire  they  could  scarce-    Windbo*. 
ly  have  failed  ascertaining  the  true  situation  of  the  business.  leas. 

If  there  was  a  subsisting  title  in  Binnry,  as  between  him  and  *^"*  ^J'*^***'" 
Wetherbee,  they  could  only  attach  or  levy  on  the  equity  of  re-     Binney  k 

.  '  "^  '  ^      ^  Morrison. 

demption. 

If  any  creditor  attach  or  levy  execution  on  property,  when  there 
is  of  record  a  title  apparently  good  in  any  other  person  than  the 
debtor,  he  proceeds  entirely  at  his  own  risk,  he  connot  be  deceived 
by  the  record. 

If  he  go  on  the  ground  that  the  conveyance  is  fraudulent  he  must 
afterwards  show  it  to  be  fraudulent. 

If  it  be  a  mortgage,  and  he  assumes  that  the  personal  security 
has  been  paid,  he  must  abide  the  result  of  the  actual  state  of  things, 
and  the  rights  of  the  parties,  depending  on  such  state  of  things. 

But  the  presumption  is  that  they  had  actual  notice  of  the  trans- 
action, as  it  now  appears.  If  they  went  to  the  record  that  surely 
furnished  them  no  inducement  to  attach.  There  is  no  pretence 
that  Wetherbee  showed  them  the  old  notes,  and  thus  induced  them 
to  levy.  How,  then,  came  they  to  levy  their  execution?  Why, 
they  had  heard  that  the  notes  were  taken  up,  and  learning,  as  they 
must  have  learned,  how  they  were  obtained,  (for  the  thing  was  not 
done  in  a  comer)  they  then  stepped  in  to  avail  themselves  of  the 
frauduknt  conduct  of  Wetherbee,  and  may  properly  be  regarded 
as  standing  in  his  place. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — It  is  questionable  whether  the  conduct  of  Wether- 
bee was  fraudulent  in  a  legal  sense,  and  if  it  was  so,  the  plaintiffi 
are  not  shown  to  have  been  privy  to  the  fraud.  Consequently,  that 
part  of  the  case  which  relates  to  the  alledged  fraud  of  Wetherbee 
is  not  material,  except  as  it  goes  to  show  the  consideration  of  the 
new  notes,  that  the  original  debt  was  not  satisfied,  and  that  Binney 
had  no  intention  to  relinquish  or  affect  his  lien  on  the  land.  The 
only  important  question  is,  upon  the  effect  of  exchanging  the  notes 
in  the  manner  stated,  without  a  corresponding  alteration  in  the 
mortgage  security. 

This  mortgage  was  conditioned  for  the  payment  of  four  promis- 
sory notes  correctly  described  in  the  condition,  and  those  notes 
were  afterwards  given  up  and  cancelled,  in  exchange  for  other 
notes  which  remain  unpaid.  Should  the  second  set  of  note3  be 
deemed  a  payment  of  the  6rst,  so  as  to  sat'isfy  the  condition  of  the 
deed  ?     As  this  stipulated,  for  effect,  in  the  payment  of  the  debt 
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^iNMo»,  evidenced  by  the  first  notes,  no  satisfaction  of  those  notes  should 
1836.  be  recognized  as  a  performance  of  the  condition,  which  was  not  at 
'^*"*^^^*>^*"the  same  time  a  payment  of  that  debt.  In  the  case  of  Hutchins 
Binney&  ys.  Alcott,  4  Vt.  Rep.  549,  [it  was  decided,  that  a  promissory 
note  taken  for  a  previous  book  account,  and  receipted  as  in  full  of 
the  account,  was  prima  Jade  a  paynient.  And  a  note  taken  un- 
der like  circumstances,  or  with  equal  evidence  of  its  intended  effect, 
would  probably  be  regarded  as  payment  of  any  debt  by  mere  sim- 
ple contract.  In  the  pr'jsent  case  there  was  only  a  substitution 
of  new  notes  for  those  described  in  the  mortgage,  without  any  oth- 
er evidence  of  an  intent  to  extinguish  the  previous  debt,  than  what 
necessarily  arose  from  the  mere  act  of  substitution.  That  was  suf- 
ficient to  defeat  a  remedy  on  the  prior  notes  themselves,  because 
they  were  cancelled  ;  but  it  should  be  available  to  no  other  pur- 
pose, witliout  further  proof  of  an  agreement  or  understanding  on 
the  subject.  Hence  we  conclude,  that  as  between  Binney  and 
Wetherbee  the  condition  of  the  morgage  deed  has  not  been  sub- 
stantially fulfilled. 

It  is  contended,  however,  that  there  would  be  a  difficulty  in  the 
evidence,  and  that  according  to  Edgdl  vs.  Sanford^  3  Vt.  Rep. 
202,  the  new  notes  could  not  be  received,  even  as  against  Weth- 
erbee, to  show  the  original  debt  still  subsisting.  They  certainly 
could  not,  without  evidence  to  connect  them  with  the  ibnoer  notes, 
evidence  of  the  substitution.  The  difficulty  in  the  case  cited  was, 
that  the  party  never  had  a  note  corresponding  with  the  condition 
of  the  mortgage  deed  ;  it  was  merely  a  question  of  variance.  Con- 
sistently with  that  decision  the  plaintiff  might  have  exhibited  a 
judgment,  or  some  other  form  of  a  debt,  with  evidence  showing  it 
founded  on  the  note  described  in  the  mortgage ;  and  the  second  set 
of  notes  were  equally  admissible  here,  with  proof  of  their  substitu- 
tion for  those  described  in  the  mortgage.  It  must  be  admitted 
that  this  doctrine  is  capable  of  being  pressed  too  far,  and  that  diffi- 
culties may  sometimes  occur  in  fixing  proper  limits  to  its  applica- 
tion ;  since  we  may  readily  imagine  such  a  substitution  of  new  par- 
ties, and  such  an  intermixture  of  new  considerations,  as  would  ren- 
der the  application  of  the  principle  alike  impracticable  and  unjust. 
But  the  present  case  is  attended  with  no  such  embarrasments. 

Such  is  our  view  of  the  case  as  between  the  original  parties,  and 
we  do  not  perceive  that  it  admits  a  different  consideration  in  refer- 
ence to  these  plaintiffs.  The  record  of  the  mortgage  deed,  with- 
out- any  satisfaction  appearing  of  record,  was  evidence  to  other 
creditors,  of  Binney's  incumbrance.     In  proceeding  against  the 
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mortgaged  premises,  they  would  necessarily  encounter  the  risk  of    ^'J'^®^*' 
being  obliged  to  show  sorae  extinguisement  of  that  title.     These        1835. 


creditors  have  failed  to  show  what  can  be  regarded  as  iuch,  be-^*"**^^*^****" 
tween  the  mortgaffee  and  their  debtor.     Having  notice  of  the  mort-     Bmney  & 

°  °  .         ,  Morrisoa. 

gage,  they  were  bound  to  make  all  reasonable  inquiry  as  to  any 
payments  or  satisfaction  of  it.  And  if  in  the  end  they  should  have 
a  fair  ground  to  believe  it  paid  or  discharged ;  in  other  words,  if 
they  should  appear  to  have  been  misled  by  what  happened  between 
the  mortgagee  and  mortgagor,  and  thus  induced  to  levy  on  the 
land,  the  mortgage  ought  not  to  stand  in  their  way.  But  the  case 
discloses  nothing  to  warrant  such  an  inference  in  favor  of  the  plain- 
liflS.  The  course  they  took  is  rather  to  be  regarded  as  an  experi- 
ment to  save  a  doubtful  or  desperate  debt,  and  not  the  result  of 
any  misapprehension  as  to  facts. 

Judgment  of  the  county  court  affirmed. 


Ruth  Williams  vs.  Abel  Baldwin. 

A  eo.atgii«r  of  a  promissory  note,  who  is  but  a  surety  for  the  other  signer,  - 
may  be  constituted  by  the  creditor  an  agent  to  collect  the  note  of  such  other 
signer.    And  it  is  a  good  defence  for  the  latter,  when  afl'^rwards  sued  on  the 
note,  that  he  paid  the  amount  to  such  co-signer  acting  a?  agent  of  the  cred. 
itor. 

After  such  agent  had  died  insolvent,  and  his  estate  had  been  settled — Held, 
that  his  widow  was  a  competent  witness  in  support  of  this  defence. 

And  it  teems  that  he  and  his  wife  might  ]  ave  bsen  called  as  witnesses  for  the 
same  purpose  during  his  life-time  ;  as  the  testimony  would  only  have  tended 
to  charge  him  with  a  etvil  liability. 

This  was  assumpsit  on  a  promissory  note,  executed  to  the  plain- 
tiff by  the  defendant  and  one  Russell,  as  joint  and  several  promis- 
sors.  It  v\as  conceded  on  trial,  that  the  sole  consideration  of  the 
note  was  money  lent  by  the  plaintiff  to  the  defendant.  The  de- 
fence was,  payment  by  the  defendant  to  Russell,  acting  as  agent 
of  the  plaintiff.  In  support  of  this  defence  the  defendant  read  in 
evidence  a  receipt,  signed  by  Russell  as  the  plaintiff's  agent,  for 
the  amount  due  on  the  note,  and  dated  April  5, 1830.  It  appear- 
ed that  previous  to  the  trial  Russell  had  deceased,  that  his  estate 
was  insolvent,  and  had  been  settled.  To  show  the  authority  of 
Russell  to  receive  the  money  as  agent  of  the  plaintiff,  the  defend- 
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WiNoao*,  ant  called  the  widow  of  Russell,  and  offered  to  prove  by  her,  that 
^  i^^  _  in  March,  1830,  said  Russell,  her  then  husband,  received  a  letter 
Wiiiianif  ff.Q,^^  ^i^g  plaintiff,  who  was  his  sister,  in  which  she  requested  hira 
Baldwin,  to  collect  some  money  for  her  of  the  defendant,  and  send  it  to  her 
by  the  first  safe  opportunity ; — ^that  the  witness  read  the  letter 
when  it  was  received,  and  thus  became  acquainted  with  its  con- 
tents ;  that  it  was  a  family  letter,  and  was  carried  by  her  husband 
in  his  hat,  where  she  last  saw  it  in  the  summer  of  1830; — that 
she  had  since  made  thorough  search  amoug  the  papers  of  her  said 
late  husband,  and  ihe  letter  could  not  be  found.  This  evidence 
was  objected  to  by  the  plaintiff,  on  the  ground  that  the  witness  was 
incompetent  to  testify  to  the  facts  aforesaid,  which  transpired  dur- 
ing the  life  of  her  husband ;  because  no  search  for  the  letter  had 
been  made  among  the  papei*s  of  defendant ;  and  because  the  facts, 
when  proved,  would  not  constitute  an  agency  in  Russell,  sufficient 
to  bind  the  plaintiff.  The  evidence  was  admitted,  and  the  jury 
returned  a  verdict  for  defendant.  The  cause  was  thereupon  re- 
moved to  this  court,  on  exceptions  filed  by  the  plaintiff. 

Titus  Hutchinson  for  the  plaintiff. — ^The  first  question 
raised  on  these  exceptions  is,  whether  the  widow  of  Russell  was 
properly  admitted  to  testify  to  her  husband^s  right  to  receive  money 
of  Baldwin  on  a  note,  which  he,  Russell,  had  signed  with  Bald- 
win, so  as  to  bind  the  plaintiff,  without  her  actually  receiving  the 
money. 

Perhaps  she  may  be  free  from  interest  in  this  suit,  as  the  estate 
of  her  husband  proved  insolvent,  and  has  been  settled,  unless 
through  a  supposition  that  this  settlement  may  be  disturbed  and 
her  dower  of  assignment  affected  by  a  bill  in  chancery,  predicated 
upon  a  discovery  of  a  new  state  of  things.  This  would,  at  best, 
be  contingent,  and  something  remote. 

But  we  urge,  that  she  ought  not  now  to  be  admitted  to  prove  a 
fact  to  which  neither  she  nor  her  husband  could  have  been  compe- 
tent to  testify  while  he  was  living ;  which  is  the  present  case. — 
In  Peak's  Ev.  174,  marg.  p.  and  1  Phil.  66,  it  is  laid  down  that 
a  woman,  after  a  divorce,  cannot  be  admitted  to  testify  against  her 
former  husband  to  any  fact  which  existed  before  the  divorce.  In 
2  Starkie  is  the  same  case,  adding  the  case  of  dissolution  of 
marriage  by  death,  in  4  Vt.  Rep.  131,  Hognbootn  vs.  Herrick, 
it  was  decided,  that  referees  correctly  rejected  the  widow  of  the 
principal  as  incompetent  to  prove  payment  to  the  plaintiff  by  her 
deceased  husband  in  his  life-time.  Nothing  there  is  stated  about 
the  settlement  of  his  estate; 
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2.  The  loss  of  the  letter  was  not  sufficiently  proved  to  admit    ^""'*°*' 

evidence  of  its  contents.     If  Baldwin  ever  paid  money  on  the  credit 1835^ 

of  this  letter,  he  would  be  careful  to  keep  it.  No  search  -was  ^*J|if°*" 
made  by  him. — See  5  Pick.  Rep.  436,  Taunton  Baiik  vs.  Aich-  Baldwin. 
ardson  ct  al,  the  clerk  swore  to  a  search  for^a  letter  by  him  and 

one  director  held  insufficient  without  the  oath  of  the  director  also. 

3.  We  contend  that  such  a  letter  as  the  witness  describes  would 
be  no  authority  for  Baldwin  to  pay  money  to  Russell  on  sr  note 
signed  by  Russell  with  and  for  Baldwin.  No  such  payment  from 
one  signer  of  the  note  to  the  other  can  destroy  the  plaintiff's  right 
of  action  on  the  note  itself.  It  is  merely  putting  out  of  one  hand 
into  the  other. 

Washburn^  for  the  rf^/endon^,  insisted,  1.  That  Mrs.  Russell 
was  a  competent  witness  to  prove  the  fapts  by  her  testified  to.  - 
The  estate  of  Gideon  G.  Russell,  her  late  husband,  had  proved  to 
be  insolvent,  and  had  been  entirely  settled,  previous  to  her  giving 
her  testimony ;  and,  therefore,  the  rights  of  the  said  Gideon  G. 
Russell,  or  of  his  administratrix,  or  heirs,  could  not  come  in  ques- 
tion in  this  or  any  other  suit  in  relation  to  the  payment  of  the  said 
money  by  the  said  Baldwin  to  the  said  Gideon  G.  Russell. — 11 
Mass;  Rep.  286,  Fitch  vs.  HiU  and  another.  2  Stark.  Ev.  709, 
aiid  the  cases  there  referred  to.     J  Strange's  Rep.  504. 

2.  That  the  letter,  as  testified  toby  Mrs.  Russell, did  expressly 
authorize  Gideon  G.  Russell  to  collect  the  money  of  said  Bald- 
win ;  and,  therefore,  the  said  Baldwin  was  fully  warranted  in  pay- 
ing over  the  money  to  the  said  Gideon  G.  Russell. 

3.  That  search  for  the  said  letter  was  properly  made  among  the 
valuers  of  the  said  Gideon  G.  Russell,  and  not  among  the  papers 
,.f  said  Baldwin ;  for  the  witness  testified,  that  she  saw  the  said 
letter  in  her  husband's  bat  in  the  summer  of  1830,  and  that  he 
carried  it  there  some  time.  Therefore,  and  as  the  letter  was  a 
family  letter,  there  can  be  no  probability  that  it  ever  went  into  the 
possession  of  said  Baldwin ;  the  letter  having  been  received  by 
said  Russell  in  March,  1830,  and  the  said  money  paid  over  by  said 
Baldwin  to  said  Russell  the  fifth  of  April,  1830. 

Tlie  opinion  of  the  court  was  delivered  by 
RoYCE,  J. — It  is  contended  thai  proof  of  the  contents  of  the 
plaintiff's  letter  to  Russell  ought  not  to  have  been  adniilted,  with- 
out a  previous  search  for  the  letter  amongst  the  papers  of  the  de- 
fendant.    But  it  being  described   as  a  familv  letter^, nud  iiad 
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WiMMOft,  been  seen  in  Russell's  possession  long  after  the  payment  to  him  bj 
the  defendant,  there  is  no  ground  to  suppose  it  ever  left  in  the  de- 
fendant's hands. 

And  we  think  it  contained  a  sufficient  authority  to  Russell  to 
receive  payment  of  the  note  as  agent  of  the  plaintiff.  It  was  not 
a  call  for  payment  made  by  the  plaintiff  as  a  creditor,  on  Russell 
as  a  debtor,  but  was  an  express  authority  to  obtain  the  money  of 
the  defendant  for  the  plaintiff.  There  was,  indeed,  a  further  re* 
quest,  that  the  money  should  be  transmitted  to  the  plaintiff;  but 
this  direction  was  not  addressed  to  the  defendant,  nor  should  he 
be  holden  to  see  it  complied  with.  The  fact  that  Russell  had 
signed  the  note  with  the  defendant  as  a  surety  is  not  at  all  incon- 
sistent with  this  construction.  As  between  the  two  it  was  the  sole 
debt  of  the  defendant,  and  it  was  clearly  competent  for  the  plaintiff 
to  treat  with  Rassell  as  an  agent  or  debtor,  at  her  election. 

A  more  important  question  concerns  the  competency  of  the  wit- 
ness by  whom  the  reception  of  the  letter  by  Russell,  and  its  con^ 
tents,  were  proved.  At  the  time  to  which  her  testimony  referred 
she  was  the  wife  of  Russell,  a  co-signer  with  the  defendant  of  the 
note  in  question.  It  was  very  properly  conceded  by  the  plaintiff's 
counsel,  that  she  bad  no  pecuniary  interest  to  be  affected ;  but  it 
was  urged  that  she  ought  to  have  been  excluded  under  the  rule  of 
evidence  which  prohibits  husband  and  wife  from  testifying  against 
each  other,  and  which  prevails  to  a  certain  extent  after  the  mar- 
riage relation  has  been  terminated  by  divorce,  or  by  the  death  of 
one  party.  This  rule  is  too  important  to  the  peace  and  con6dence 
of  married  life  to  be  disturbed,  but  we  think  it  was  not  applicable 
in  the  present  instance.  The  witness  was  not  called  to  disclose 
communications  made  by  her  late  husband,  but  to  state  independ- 
ent and  distinct  facts ;  the  possession  by  him  of  the  plaintiff's  let- 
ter, and  the  contents  of  thai  letter,  as  ascertained  from  inspection 
by  the  witness  herself. 

There  is  another  ground  on  which  the  witness  would  seem  to  be 
^learly  admissible.  According  to  the  law  of  evidence  in  England, 
at  least  since  the  act  of  46  Geo.  III.  ch.  37,  the  husband,  in  his 
life-time,  if  not  made  a  party,  might  have  been  called  and  com- 
pelled to  testify  in  support  of  this  defence ;  as  his  testimony  would 
have  only  tended  to  charge  himself  with  a  pecuniary  demand  or 
civil  liability.  And  the  same  rule  was,  in  effect,  laid  down  by  the 
present  Chief  Justice,  in  deciding  the  case  of  Warnr  vs.  M*Ga- 
r«y,  4  Vt.  Rep.  607.  That  tl^  wife  is  equally  competent  under 
I ike^ circumstances  has  been  repeatedly  determined.     And  if  this 
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witness  would  have  been  received  during  the  life  of  ber  busband, 
to  prove  tbe  facts  in  question,  sbe  was  certainly  admissible  after- 
wards,  though  her  testimony  should  have  tended  to  charge  his 
estate  with  this  demand.  But  we  have  no  occasion  at  present  to 
go  this  length.  The  rule  of  exclusion  on  which  the  plaintiff  relies 
is  mainly  a  rule  of  policy,  and  has  never  to  my  recollection  been 
applied,  except  in  cases  to  which  the  husband  or  wife  was  a  party, 
or  where  the  estate  of  either  was  to  be  directly  afl^ted.  But 
when  the  question  arises  collaterally,  as  in  suits  between  third  per- 
sons,  it  then  becomes  solely  a  question  of  interest.  And  whether 
Russell  had,  or  had  not,  such  an  interest  during  his  life  as  would 
have  shielded  him,  and  consequently  his  wife,  from  disclosing  facts 
which  might  charge  him  in  another  suit,  it  is  obvious  that  no  such 
interest  existed  when  the  widow  was  called  to  testify.  The  estate 
of  Russell  was  insolvent,  and  had  been  settled  previous  to  the  trial* 
There  was  therefore  no  subsisting  interest  of  her  husband  or  his 
estate,  which  on  any  ground  could  operate  to  exclude  the  witness. 
Tbe  decision  of  the  county  court  admitting  this  witness,  and  oo  the 
effect  of  tbe  testimony,  is  affirmed* 
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WinMOR.     Wyllys  Ltman,  Administrator  of  Elabi  Brooks,' r^.  Ellbry 
^'u^'  Alb£B,  Administrator  de  Ixmis  non  of  Horace  Wells. 

(In  Error.) 

Coverture  of  the  plaintiff  should  be  taken  advanUgo  of  by  plea  in  abat  v 
roent,  and  iot  by  writ  of  error.  Otherwise,  if  the  wifj  ie  made  defendant 
without  the  husband.  And  if  one  sues  an  executrix  afler  her  authority  as 
^qeh  im  determined  by  marriage,  objection  ihould  be  taken  by  plea  in  abate, 
inent.  Afler  pleading  to  the  action  the  defendant  cannot  quostion  her  repre- 
Bcntative  character,  nor  support  error  for  that  cause ;  especially,  if  before 
judgmeni  an  administrator  de  bonis  non  is  substituted  in  her  stead. 

Betsey  Wells,  as  executrix  of  the  said  Horace  Wells,  recovered 
judgment  in  the  county  court  against  said  Lyman  as  administrator 
of  Brooks,  and  caused  execution  to  issue  against  the  assets  in  his 
hands ;  and  he  having  failed  to  satisfy  the  execution,  she  afterwards 
brought  her  writ  o(  scire  facias,  suggesting  a  dtvastavti,  and  claim- 
ing to  charge  hiflT  de  bosiis  propidis.     Upon  the  entry  of  the  scire 
facias  in  court,  the  said  Lyman  appeared  to  the  suit  and  demurred 
to  the  declaration,  and  judgment  being  rendered  against  iiim,  he 
reviewed  the  cause.     At  the  next  term  a  suggestion  being  made  on 
the  part  of  the  plaintiff,  that  the  said  Betsey  Wells  had  intermar- 
ried with  one  Shaw,  and  that  since  the  last  continuance  the  said 
EUery  Albee  had  been  appointed  in  her  stead  as  administrator  de 
bonis  non,  he  was  admitted  by  the  court  as  plaintiff  to  prosecute 
said  aQtion.     After  final  judgment  against  the  defendant  below,  he 
brought  this  writ  of  error,  alleging,  as  error  in  fact,  that  the  mar- 
riage of  said  executrix  took  place  before  the  commencement  of  the 
suit  by  scire  facias. 
^  Plea  in  nullo  est  erratum, 

Hubbard,  for  the  plaintiff  in  error,  contended^  1.  That  Betsey 
Wells,  having  married  before  the  bringing  of  the  scire  facias,  was 
wholly  incapacitated  to  commence  or  maintain  said  suit. 

2.  That  she  could  not  appoint  an  attorney,  and  that  his  appear- 
ance was  a  nullity. 

3.  That  there  was,  consequently,  no  action  pending  which  said 
Albee  could  be  admitted  to  prosecute. 

jE.  Hutchinson,  for  the  defendant  in  error,  insisted — ^That  the 
matter  assigned  for  error  was  a  mere  irregularity,  which  was  cured 
i)y  the  appearance  and  pleadings,  as  was  not  assignable  for  error ; — 
that  it  was  properly  pleadable  in  abatement,  and  should  have  been 
.taken  advantage  of  in  that  way,  if  at  all ; — and  that  the  fact  that 
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Betsey  Wells  was  executrix  at  the  commencement  of  the  scire  Windsor. 
facioM  stood  admitted  of  record  by  the  demurrer,  and  that  nothing  i835^' 
C(in  be  assigned  for  error  which  contradicts  the  record.  Lymun 

^  V*. 

Albfe. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — This  writ  of  error  is  founded  on  the  38th  section  of 
the  general  probate  act,  which  says,  '^  that  when  a  feme  sole  ex- 
ecutrix or  administratrix  shall  marry,  such  marriage  shall  extinguish 
her  right  under  such  appointment."  And  we  are  inclined  to  the 
construction  for  which  the  plaintiff  in  error  contends,  which  is,  that 
the  authority  is  determined  at  once  by  force  of  the  statute,  without 
any  order  or  decree  of  the  probate  court  for  that  purpose. 

The  case  has  been  embarrassed  in  the  argument,  by  blending 
the  common  law  disability  of  coverture  with  the  operation  of  the 
statute.  It  is  necessary  that  the  proper  distinctions  should  be  no- 
ticed. Personal  disabilities  become  the  subjects  of  judicial  con- 
sideration, only  ID  connection  with  some  right  or  duty^  which,  by 
reason  of  coverture,  infancy,  or  other  legal  impediment,  the  party 
is  incapacitated  to  assert  or  perform.  And  here  the  positions  taken 
by  the  plaintiff  in  error  are  fully  assented  to ;  as  that  a  feme  co^ 
vert  cannot  appear  in  a  suit,  nor  constitute  an  attorney  to  appear 
for  her.  And  the  same  is  generally  true  of  all  other  persons  subr 
ject  to  legal  disabilities.  But-the  mode  of  taking  advantage  of  a 
personal  disability  is  viried,  as  the  party  subject  to  it  is  plaintiff  or 
defendant.  If  defendant,  and  the  husband  or  guardian  is  not  join- 
ed, a  writ  of  error  in  right  of  such  defendant  is,  after  judgment, 
the  acknowledged  and  familiar  remedy ;  but  if  plaintiff,  the  disa- 
bility should  be  pleaded  in  abatement,  and  generally  cannot  be  as- 
signed for  error.  It  is  laid  down  by  Bacon — "  That  a  man  shall 
never  assign  for  error  that  which  he  might  have  pleaded  in  abate- 
ment ;  for  it  shall  be  accounted  his  folly  to  neglect  the  time  for 
taking  that  exception."  This  is  often  repeated  in  other  books, 
and  is  no  doubt  the  general  law.  In  its  application  to  the  disability 
of  coverture  this  rule  has  been  repeatedly  and  fully  recognized. 
A  case  of  the  kind  occurred  on  the  present  circuit  in  the  county  of 
Bennington  It  follows,  that  a  plaintiff  in  error,  by  neglecting  to 
plead  in  abatement  the  coverture  of  Betsey  Wells,  and  demurring 
to  her  declaration,  must  be  taken  to  have  waived  the  objection, 
and  cannot  now  avail  himself  of  it  by  writ  of  error. 

But,  as  already  intimated,  our  statute  presents  this  subject  in  a 
view  which  is  disconnected  from  all  considerations  of  personal  dis- 
ability in  its  appropriate  sense.    Those  considerations  belong  to 
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the  English  system  of  administration,  and  that  of  many  of  the 
states,  where  the  office  of  executrix  or  administratrix  is  suffered  to 
continue  after  the  marriage  ;  whereas  the  marriage  operates  in  this 
state  to  extinguish  the  office.  The  present  is  not  strictly  the  case 
of  a  personni  disability,  for  that  supposes  a  right  and  an  inability 
to  exercise  it.  It  is  a  case  where  one  sued  as  executrix,  who,  it  is 
now  said,  did  not  sustain  that  character ;  and  the  question  is,  whether 
the  defendant  in  that  action  is  still  at  liberty  to  bring  forward  this 
objection.  That  the  objection  might  have  been  taken  by  plea  in 
abatement  admits  of  no  doubt,  and  the  general  consequence  of 
omitting  that  form  of  defence  has  been  already  noticed.  If  one 
sues  as  executor  or  administrator,  and  the  defendant,  instead  of 
contesting  the  representative  character  of  the  plaintiff,  pleads  to 
the  action,  he  is  held  thereby  to  admit  the  plaintiff's  character, 
which  cannot  afterwards  be  called  in  question.  This  position,  so 
far  as  it  relates  to  mere  personal  actions,  is  supported  by  numerous 
authorities,  and  none  are  recollected  to  the  contrary.  Betsey 
Wells  might  therefore  have  proceeded  to  judgment  in  the  suit,  bad 
there  been  no  substitution  of  Albee  in  her  stead.  After  the  plea 
to  the  action,  her  capacity  as  administratrix  could  no  longer  be 
questioned,  either  in  the  progress  of  that  cause,  or  afterwards  by 
writ  of  error.  Such,  at  least,  was  the  undoubted  state  of  the  case 
at  law,  and  there  is  no  occasion  to  inquire,  whether,  in  case  of  real 
danger  to  the  defendant,  relief  might  be  obtained  in  equity.  And 
her  representative  character  being  thus  confessed,  for  all  the  further 
direct  purposes  of  the  suit,  we  are  satisfied  that  it  should  be  con- 
sidered as  equally  settled,  for  the  incidental  purpose  of  substituting 
the  administrator  de  bonis  non  in  her  place. 

Judgment  of  the  county  court  affirmed. 
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Reuben  Gates  vs.  Wilmau  Lewis.  Rutlako, 


Whero  the  boundaries  mentioned  in  a  dood  of  conveyance  are  inconsietont  with 
each  other,  those  are  to  be  retained  which  best  subserve  the  prevailing  intou. 
tion  manifested  on  the  face  of  the  deed. 

Trespass  quare  clamum  fregii.  The  trespass  was  alleged  lo 
have  been  committed  od  Right  No.  64  in  Sherburne,  between  the 
ISlb  day  of  July,  A.  D.  1830,  and  the  commencement  of  the 
suit.  The  defendant  pleaded  not  guilty^  accompanied  with  notice, 
that  he  should  justify  the  trespass,  by  showing  title  in  himself,  and 
also  by  showing  title  in  Jesse  Williams  and  Josiah  Wood,  and  that 
be  entered,  and  did  the  acts  complained  of,  as  their  servant.  On 
trial  the  plaintiff  read  in  evidence  a  deed  from  said  Williams  and 
Wood  to  Pliny  Church,  dated  January  10,  A.  1822,  and  from 
Church  to  the  plaintiff,  dated  October  2,  A.  D.  1824.  The  de- 
scription of  the  land  conveyed  in  both  these  deeds  was  the  same, 
and  as  follows  :t— ''  a  certain  piece  of  land  in  Sherburne  aforesaid, 
lying  and  being  on  the  north-east  part  of  the  right,  or  proprietor's 
share,  drawn  or  allotted  to  the  name  of  Jonathan  Heath,  Jr., 
bounded  as  follows,  to  wit :  beginning  at  a  birch  tree  the  north- 
east comer  of  said  right,  thence  south,  twenty-eight  west,  on  the 
east  line  of  Sherburne,  one  hundred  and  fourteen  rods  to  a  stake 
and  stones ;  thence  north,  sixty-two  degrees  west,  parallel  with  the 
lines  of  said  right,  about  two  hundred  and  eighty  rods,  near  to  the 
top  of  the  east  hill,  so  called ;  thence  northerly  along  or  near  the 
top  of  said  east  hill,  in  such  a  direction  to  the  north  line  of  the 
said  right  drawn  to  Jonathan  Heath,  Jr.,  which  right  being  num- 
bered sixty-four  in  the  plan  of  said  town  of  Sherburne,  as  will  in- 
clude two  hundred  acres ;  thence  easterly  on  the  north  line  of  said 
right  64  to  the  place  of  beginning."  It  appeared  in  evidence  that 
the  north  line  of  said  right  intersected  the  east  line  of  the  town, 
about  six  and  one  fourth  rods  north  of  the  birch  tree  aforesaid.  It 
further  appeared  that  there  was  an  old  line  running  westerly  from 
said  birch  tree,  which  did  not  correspond  with  any  lot  lines,  but 
diverged  to  the  south  thirty  rods,  or  more,  in  crossing  tiie  lot ;  and 
it  did  not  appear  to  have  been  ever  regarded  as  a  lot  line.  The 
plaintiff  sho^^ed,  tliat  in  A.  D.  1825,  he  took  possession  under  the 
deeds  aforesaid,  and  made  in)provements  extending  to  the  north 
line  of  said  right.  1  he  original  title  of  Wood  and  Williams  was 
admitted. 

The  defendant  off(3red  in  evidence  a  deed  from  said  Williams 
and  Wood  lo  himself,  dated  July  15,  A.  D.   1830,  of  about  five 


1832. 


51-2  CASES  IN  THE  SUPREME  COURT 

Rutland,    acres  of  land,  described  in  the  deed  as  follows :— "  Lying  and  be- 

1832^^ ing  in  Sberbume,  ia  the  county  of  Rutland,  and  stale  of  Vermont, 

^m*"*  ^"  ^'*®  north-east  part  of  Right  No.  64,  as  numbered  on  the  plan 
Lewis.  of  the  town  of  Sherburne.  Beginning  at  a  birch  tree  standing  on 
the  east  line  of  said  right,  being  the  north-east  corner  of  the  lot 
conveyed  by  said  Williams  and  Wood  to- Pliny  Church;  thence 
north,  sixty-one  degrees  west,  two  hundred  and  sixty -seven  rods  to 
a  stake  and  stones,  standing  on  the  north  line  of  said  right;  thence 
south,  sixty-two  degrees  east,  on  the  line  of  said  riglit,  two  hun- 
dred and  sixty-seven  rods  to  a  stake  and  stone ;  thence  south, 
twenty-eigiit  degrees  west,  six  and  otie-fourth  rods  to  the  birch  tree, 
being  the  first  mentioned  bounds.'*  This  deed  was  objected  to,  as 
containing  part  of  the  same  land  before  conveyed  by  the  grantors 
to  Church,  and  for  that  reason  was  excluded  by  the  court.  The 
trespass  proved  was  committed  after  the  execution  of  said  deed  to 
the  defendant,  and  within  the  boundaries  contained  in  that  deed. 
J^he  defendant  brought  up  the  case,  on  exceptions  stating  the  afore^ 
•aid  facts. 

R.  C.  Royct  and  Hodges  for  the  defendant, 
Athens  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J. — When  Williams  and  Wood  executed  the  deed  to 
the  defendant,  the  plaintiff  appears  to  have  been  in  possession  of 
the  land  attempted  to  be  conveyed  by  it,  as  part  of  his  own  pur- 
chase. And  by  reason  of  such  possession  alone,  that  deed  was 
probably  rendered  invalid,  under  the  statute  of  A.  D.  1807.  But 
in  such  case,  the  defendant  might  still  have  proceeded  on  his  second 
ground  of  justification,  by  showing  that  he  entered  upon  the  plain- 
tiff by  licence  and  command  of  Williams  and  Wood,  though  their 
deed  to  him  might  not  be  competent  evidence  for  that  purpose. 
The  ground  on  which  the  deed  was  rejected  must  necessarily  have 
led  to  the  exclusion  of  any  evidence,  however  proper  in  its  char- 
acter, under  this  branch  of  the  defence.  Therefore,  we  are  not  (a 
assume  that  no  such  evidence  existed,  or  to  refuse  a  new  trial  be- 
cause it  was  not  offered.  At  present,  the  cause  must  turn  on  the 
question,  whether  Williams  and  Wood  had  parted  with  their  title, 
before  they  deeded  to  the  defendant ;  in  other  words,  whether  the 
locus  in  quo  was  included  in  their  previous  deed  to  Church.  A 
part  of  the  description  in  that  deed  must,  of  course,  be  rejected, 
since  the  vvhole  cannot  stand.     To  give  the  deed  the  operation  for 
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which  the  plaintiff  conteads,  we  must  reject  the  birch  tree  as  the 
place  of  beginning,  and  the  plaintiff's  east  line  will  run  but  one 
hundred  and  eight  rods  south  of  that  tree,  instead  of  one  hundred 
and  fourteen.  All  the  other  boundaries  are  preserved.  On  the 
defendant's  construction,  we  must  reject  the  north-east  cbriier  of 
the  right  as  the  place  of  beginning,  and  the  north  line  of  the  right 
as  the  closing  line  in  the  description ;  and  another  line  must  be 
substituted,  which  is  not  given  in  the  deed.  In  determining  what 
part  of  this  repugnant  description  shall  be  rejected,  we  must  fol- 
low the  prevailing  intention  of  the  grantors,  as  manifested  on  the 
face  of  the  deed.  They  profess  to  convey  two  llundred  acres  in 
tlie  north  part  of  the  lot.  This  language  implies,  (though  not 
conclusively,)  that  no  part  of  the  lot  was  situated  still  further  north 
and  east  than  the  tract  granted.  They  expressly  make  the  north 
and  south  lines  parallel ;  and  this  becomes  impossible,  if  we  take  a 
diaa[onal  line  running  westward  from  the  birch  tree.  The  west  line 
is  extended  by  the  deed  to  the  north  line  of  the  right,  and  the 
latter  is  made  the  northern  boundary.  And  the  north-east  corner 
of  the  right,  as  well  as  the  birch  tree,  is  made  the  place  of  begin- 
ning. From  all  this  we  are  satisfied,  that  the  north-east  comer  of 
the  right  was  intended  to  be  the  controlling  terminus  in  the  descrip- 
tion. The  result  is,  that  Williams  and  Wood  bad  no  interest  in 
the  land,  by  which  their  deed  or  licence  to  the  defendant  could  be 

sustained. 

Judgment  of  the  county  court  affirmed. 


Rutland, 

ftbnuKrtK 
18S3. 


Gates 
L«ww. 
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BtmnifOToii,  John  S.  Pettibone  vs,  William  Pcrdy. 

/V6mary, 


I83t. 


'  A  highway  which  was  establlRhed  before  the  passing  of  the  act  of  Nov.  7, 1800, 
cannot,  whon  subs'^quentlj  discontinued,  ba  legally  set  over  under  the  see. 
ond  saction  of  that  statute,  except  to  the  person  on  whoso  land  it  is  sitoatod. 

This  was  ejectment  for  land  in  Manchester.  The  case  was  be- 
fore this  court  at  the  last  term,  when  the  judgment  of  the  court, 
awardiq^  a  new  trial,  was  pronounced  by  the  late  Justice  Thomp- 
son. Hutchinson  Chief  Justice  at  that  time  expressed  a  dissenting 
opinion.  The  evidence  at  each  trial  below  was  the  same,  witli 
this  difference,  that  the  matters  shown  in  defence  on  the  first  trial 
were  offered  and  rejected  on  the  last.  Judgment  having  passed 
for  the  plaintiff  in  the  county  court,  the  case  was  again  brought  up 
on  the  following  bill  of  exceptions : 

On  the  trial  aforesaid  the  plaintiff  to  support  said  issue  on  his 
part,  gave  evidence  tending  to  shovv^  that  one  Samuel  Pettibone, 
the  father  of  the  plaintiff,  went  into  possession  of  a  lot  of  land,  of 
which  the  demanded  premises  are  a  part,  about  the  year  1779; 
and  continued  thereof  possessed,  excepting  a  part  of  said  lot  east 
of  the  demanded  premises,  till  the  time  of  his  death  in  the  year 
1822.  And  that  the  plaintiff,  as  his  devisee ,  at  the  time  of  the 
death  of  said  Samuel  entered  into  the  possession  of  said  lot,  and 
continued  thereof  possessed,  excepting  the  said  part  thereof  east  of 
said  demanded  premises^  up  to  and  at  tlie  lime  of  the  commence- 
ment of  this  action. 

Evidence  was  also  given  tending  to  show,  that  the  said  demand- 
ed premises  were  part  of  the  highway,  leading  through  said  lot  of 
land,  which  highway  had  been  duly  surveyed  and  laid  out  by  a 
committee  appointed  by  the  county  court  for  that  purpose,  in  the 
year  1799,  on  the  cite  of  the  highway,  as  the  same  had  been  used 
and  travelled  many  years  prior  to  1799. 

Evidence  was  also  given  tending  to  show,  that  the  said  Samuel 
Pettibone,  in  the  year  1786,  conveyed  the  part  of  said  lot  of  land 
east  of  said  highway  to  one  Amos  Chipman,  bounding  him,  on  the 
west,  by  the  east  line  of  said  highway. 

Evidence  was  flso  given  tending  to  show,  that  at  the  lime  of  the 
commencement  of  the  plaintiff's  action,  the  defendant  was  in  pos- 
session of  the  demanded  premises,  having  embraced  the  same  with- 
in his  enclosure. 

The  defendant  to  support  the  said  issue  on  his  part  offered  to 
show  and  give  in  evidence,  that  prior  to  the  year  1825,  he  had 
purchased,  and  entered  possession  of,  the  part  of  said  lot  conveyed 
by  said  Samuel  to  said  Amos  as  aforesaid,  and  bounded  on  the 
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west  by  the  east  line  of  said  highway  as  aforesaid,  under  the  aforesaid  BwcwiifOToir, 
title  of  said  Amos,  and  was  tlie  owner  and  possessor  thereof  up  to        1832. 
and  upon  the  17tb  day  June  1825,  and  ever  since.     And  further     P«<^boo« 
offered  to  show  and  give  in  evidence,  that  a  new  road  or  highway,       Purdj. 
running  through  the  said  land  of  the  defendant,  being  a  part  of  said 
lot,  and  eastwardly  of,  and  nearly  parallel  with,  the  aforesaid  road, 
was  surveyed,  laid  out  and  established ;    and  thereupon  the  said 
highway  and  road  which  passed  over  the  said  demanded  premises 
was  discontinued,  and  the  said  old  road,  or  discontinued  highway, 
set  over  to  the  defendant,  by  a  committee  appointed  by  the  county 
court  of  Bennington,  June  term,  1835: — reference  being  had  to 
the  records  and  proceedings  of  said  court  and  committee  therein, 
which  are  part  of  the  case. 

To  which  evidence,  so  offered  by  the  defendant,  the  plaintiff 
objected,  and  the  court  rejected  the  same.  To  which  decision  the 
defendant  excepts,  and  prays  the  same  to  be  allowed,  and  pass  to 
ihe  supreme  court  for  adjudication* 

Mr*  Sargeanl  for  defendant. — ^The  title  set  up  by  the  defend- 
ant to  the  land  is  derived  from  the  same  having  been  set  over  to 
to  him,  in  part  compensation  for  damages,  sustained  by  means  of  a 
road  having  been  laid  through  his  laud,  by  a  committee  duly  ap- 
pointed by  Bennington  county  court,  in  pursuance  of  the  second 
section  of  the  act  of  1800. — Rev.  Stat.  435.. 

The  rejection  of  the  record  on  the  trial  below  necessarily  sets 
that  statute  at  defiance ;  and  we  now  present  the  question  of  the 
validity  of  that  statute,  under  no  small  degree  of  embarrassment, 
from  the  fact  that  at  the  last  term  of  this  court,  on  a  hasty  hearing, 
the  same  was,  by  a  majority  of  the  court,  pronounced  unconstitu- 
tional. 

Nothing  short  of  a  deliberate  conviction  of  the  correctness  of  the 
principle  for  which  we  contend,  would  have  prompted  the  defend- 
ant's counsel  to  urge  upon  the  court  a  reconsideration  of  the  case. 

The  subject  of  roads  must  necessarily  be  at  all  times  under  the 
control  of  the  government ;  and  that  control  cannot  with  safety  be 
curtailed.  Every  citizen  of  the  republic  must  in  this,  as  in  other 
things,  surrender  some  portion  of  his  private  interests,  where  the 
good  of  the  whole  require  it. 

The  framers  of  our  constitution  wisely  forsaw  this  necessity,  and 
have  provided  that  private  property  may  be  made  subservient  to 
public  use,  and  no  government  can  be  strong  or  durable  without 
such  power;  whilst  every  attempt,  in  one  branch  of  government. 
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^■[""''OTOK,  to  weaken  or  lessen  the  powers  of  the  other,  inevitably  paralises 
1888.       the  strength  of  the  whole. 
^ottibon  If  the  principle  can  be  maintained,  that  the  legislature  has  the 

Purdy.      power  assumed  in  the  passage  of  the  statute  in  question,  there  was 
one  defence  complete  in  the  action. 

Without  calling  in  question  the  common  law  doctrine,  that  the 
soil  of  the  highway  belongs  to  the  adjoining  owner,  (subjeet  to  the 
public  easement,)  we  claim  for  the  legislature  the  right  to  appro- 
priate the  use  of  a  discontinued  road,  to  compensate  for  the  use  of 
other  lands,  which  the  government  may  see  fit  to  take  for  public 
use.  And  this  is  all  the  statute  of  1800  amounts  to.  And  thus 
far  it  has  its  full  operation,  without  violence  to  the  common  law 
rights  of  the  adjoining  owner. 

But  how  is  this  power  of  the  legislature  regarded  in  othor  gov- 
erments,  where  the  rights  of  citizens  are  shielded  with  a  jealousy 
equal  to  ours  ? 

By  the  statute  of  13  Geo.  III.  sec.  13,  14, — 3  Bac.  Abr.  59, 
powers  are  given,  even  to  sell  the  soil  of  a  discontinued  highway, 
giving  the  adjoining  owner  the  first  right  of  purchase,  and  reserv- 
ing to  him  mines  and  minerals  only. 

So  in  the  statutes  of  New  York  and  Massachusetts,  in  their  char- 
ters for  canalsy  tumpikesy  and  railroads,  they  have  after  providing 
for  the  payment  of  appraised  damages,  declared  the  corporations 
seized  and  possessed  of  the  soil  in  fee  simple. 

We  have  yet  to  learn  that  the  constitutionality  of  these  statutes 
have  ever  been  doubted,  either  in  England,  or  our  sister  states. 

It  is  difficult  to  imagine  a  distinction  between  the  taking  real  es- 
tate for  governmental  use,  and  the  taking  personal  property  for  like 
purpose.  And  it  cannot  be  pretended  that  in  case  of  personal 
chattels,  the  government  obtains  only  the  right  to  a  temporary  use 
of  it.     The  constitution  means  no  such  thing. 

By  the  doctrine  of  the  common  law,  the  lord  of  the  manor,  or 
adjoining  owner,  has  the  exclusive  right  of  depasturing  the  highway 
through  his  premises ;  yet  no  jurist  will  question  the  constitutional- 
ity of  our  several  statutes,  restraining  certain  animals  from  running 
at  large  in  the  highway,  although  it  should  restrain  vested  rights. 

The  statute  now  in  question  was  in  full  operation  nearly  thirty 
years.  Selectmen  in  the  several  towns  constantly  practiced  under 
it ;  our  courts  uniformly  accepted  and  ratified  the  doings  of  their 
committees,  iq  settiiig  over  roads  under  it ;  and  consequently  large 
amounts  in  valuable  real  estate  are  holden  under  such  titles,  in  every 
town  in  the  state.     The  legislature  has  uniformly  sanctioned  not 
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only  its  constitutionality,  but  its  expediency,  by  suffering  it  to  re^  Bbmninqtow, 
main  unrepealed,     It  has  also  escaped  the  searching  operation  of       1832. 
no  less  than  four  councils  of  censors.     In  short,  it  has  received  the      Pen'^ono 
sanction  of  every  branch  of  government.  runty. 

So  far  as  the  present  case  is  concerned,  the  plaintiff  lias  no  equi* 
table  claim  upon  the  land.  His  ancestor  must  be  presumed  to 
have  received  its  full  value,  when  it  was  taken  from  him  by  the 
government.  And  certainly,  the  government  had  the  right  to  keep 
it  until  the  end  of  time.  It  matters  not,  then,  to  the  plaintiff,  whai 
use  the  plaintiff  makes  of  it. 

To  overset  the  defendant's  title  now,  would  be  taking  from  him 
that  for  which  he  has  been  compelled  to  pay  (not  voluntarily,)  n 
full  consideration,  and  give  it  to  one  who  has  no  conscientious 
claim  to  it,  and  answer  no  other  purpose,  but  to  preserve  an  arbi- 
trary dictum  of  the  common  law,  which  is  at  war  with  all  our  civil 
institutions. 

Bennett  and  Aiken  contra. — The  common  law  I'elating  to  pub- 
lic highways  may  be  reduced  to  a  few  simple  propositions. — 

1.  Highways  may  be  created  by  proceedings  under  the  writ  ad 
quod  damnum,  by  dedication  of  the  land  by  the  owner,  or  by  user, 
from  which  such  dedication  may  be  inferred.  They  may  also  be 
created  in  pursuance  of  acts  of  the  legislature.  2  Stark.  Ev.  661 
to  667.-2  Vt.  Rep.  48. 

2.  By  their  creation  the  public  gains  no  interest  in  the  lands  over 
which  they  pass,  but  only  a  servitude  or  easement,  viz.  the  right 
of  making,  repairing,  and  keeping  in  repair  the  road,  and  freely 
passing  (hereon. — 3  Com.  Dig.  30. — Chem,  A,  2. — 2  Strange, 
1004.— Strange,  1238.— 6  East.  154.-11  East.  51.-1  Burrow. 
133. 

3.  The  fee  remains  all  the  time  in  the  original  proprietor,  or  his 
assigns,  who  are  entitled  to  the  full  use  and  profits  thereof,  to  all 
above  and  under  ground,  saving  only  the  easement,  and  who  may 
maintain  actions  for  violation  of  their  rights. — I  N.  H.  Rep.  16. — 
2  Mass.  Rep.  127.— 4  Mass.  Rep.  427.-6  Mass.  Rep.  454.— 
1  Con.  Rep.  103.-2  John.  Rep.  357,  424. 

4.  Consequently,  when  a  highway  is  discontinued,  no  new  in-^ 
terest  passes  to  the  lord  of  the  soil,  but  his  land  is  merely  freed 
from  the  servitude. — ^7  John.  106. — 15  John.  447. — 2  Vt.  Rep, 
378,  Ferre  vs.  Doty. 

As  to  the  quesibn,  who  is  lord  of  the  soil?  the  rule  is  this :  the 
owner  of  the  land  on  both  sides  of  the  highway  is  taken  pnma  jTa- 
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BBNNiNaTON,  civ  to  l>e  owner  of  the  fee  of  the  road.     And  if  diSerant  proprietors 

ig32/      own  on  the  different  sides  of  the  road,  each  is  taken  prima  facie 

Pcmbone     j^  Q^y^y  j|,g  (jentre.     These,  however,  are  but  presumptions,  which 
Purdy        niay  be  rebutted,  by  showing  the  fee  to  be  in  one  alone,  or  neither 
of  the  adjacent  proprietors. — Com.  Dig. — Chem.  A,  2. —  1 1  E^st. 
51.— Lofft.  3o^.— 15  John.  Rep.  447. 

On  these  principles  the  premises  in  question  are  most  clearly 
vested  in  the  plain liiF. 

But  the  defendant  claims,  and  oifers  evidence  to  show,  that  the 
premises  have  become  his,  by  virtue  of  a  setting  over,  in  pursuance 
of  the  act  of  1800. 

The  land  in  question,  as  a[)pears  by  the  case,  had  been  dedica* 
ted  by  the  proprietor,  Samuel  Pettibone,  to  the  use  of  the  public 
for  a  highway,  and  had  been  used  as  such  long  prior  to  the  passing 
of  the  act  of  1800. 

I.  But  suppose  this  road  had  been  laid  out  since  1800,  we 
should  insist,  still,  that  ihe  defendant  has  not  got  the  land  by  this 


settmg  over. 


If  any  right  is  to  pass  by  setting  over  under  this  act,  it  must  be 
the  fee.  Nothing  remains  for  the  public  ;  nothing  for  the  former 
proprietor.  The  entire  estate  must  therefore  pass,  if  any  thing. 
But  at  what  time  did  the  public  acquire  this  entire  estate  ?  Not 
at  the  time  when  it  ceased  to  want  the  use.  It  must  be,  then,  at 
the  time  of  the  laying  out  of  the  road. 

The  fee  in  highways  would  be  useless  to  the  public,  while  to 
the  citizen  such  a  doctrine  would  be  extremely  vexatious  and  in- 
jurious. 

Besides,  we  contend  that  such  a  doctrine  would  be  inconsistent, 
as  well  with  the  spirit  as  the  letter  of  the  constitution.  Public 
necessity  is  the  only  ground  on  which  private  property  can  be  taken 
at  all  for  public  uses.  An  easement  is  all  that  public  necessity  re- 
quires. And  the  public  can  no  more  be  justified  in  taking  a  great- 
er interest  in  property  than  is  needful,  than  by  taking  no  greater 
quantity  than  is  needful. — Declaration  of  Rights,  Art.  102. 

2.  But  it  is  unnecessary  to  rest  the  question  on  this  broad  ground. 
The  road  in  question  existed  long  before  the  passage  of  the  act  of 
1800.  The  plaintiff,  or  those  under  whom  he  claims,  then  held 
their  rights  to  the  premises  as  at  common  law.  Were  invested 
with  thefeey  the  right  of  enjoyment  and  occupnncy  not  inconsist- 
ent with  the  easement^  and  the  right  of  fully  entire,  and  absolute 
occupancy,  as  soon  as  the  easement  should  be  removed. 

The  defendant  claims  that  by  virtue  of  this  act,  these  rights^ 
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then  vested  in  the  plaintiff,  mi  "hi  be  divested  and  taken  away,  and  Bennington, 

given  to  him  ;  and  that  without  recompense,  and  without  the  con-        i8o2. 

sent  of  the  proprietor.     This  doctrine  we  resist  entirely.  Pcmbon* 

It  is  now  to  be  regarded  as  settled  constitutional  law,  that  Uje  Purdy. 
legislature  cannot  divest  rights  of  property  acquired  under  pre^^iou*- 
ly  existing  laws,  and  transfer  theoj  witliout  the  assent  of  the  par- 
lies. Tlie  opposite  doctrine  has  been  constantly  relisted  by  ev- 
ery judicial  tribunal  in  this  country,  as  inconsistent  with  all  just 
principles  of  government. — 2  Dallas,  301. — 3  Dallas,  383. — 2D. 
Chip.  Rep.  88.— 1  Aik.  Rep.  121.— 1  Aik.  Rep.  314.— 2  Aik. 
Rep.  293.-2  Vi.  Rep.  518.— 2  Peters' Rep.  65(5,  IVilkimon 
vs.  Ltland, 

It  is  no  answer  to  these  cases  to  say,  that  most  of  them  have 
arisen  on  private  acts,  whereas  this  is  a  public  act.  To  give  a 
retrospective  effect  to  a  general  act  is  merely  multiplying  the  evil. 
Even  in  England  this  act  would  be  construed  j)rospective  only  ? — 
2  Mod.  310. — 4  Burrow.  2460.  Much  more  should  it  be  so  con- 
strued here ;  where,  by  the  theory  of  government,  the  supreme 
power  is  with  the  people,  and  tlie  power  to  pass  retrospective  laws 
is  no  where  delegated. — 10  Mass.  Rep.  439. — 7  John.  Rep.  477. 
15  John.  447. — Hill  tt  al  vs.  Sunderland,  Februar-y  term,  1831, 
in  this  county. 

It  cannot  be  contended  that  the  doctrines  of  the  common  law 
are  "inapplicable  to  our  local  situation  and  circumstances,  or  re- 
pugnant to  the  constitution  of  this  state."  They  have  been  uni- 
formly recognized  as  law  by  our  courts. 

3.  In  the  third  place^  we  resist  the  act  in  question,  because  it 
authorizes  recompense  to  be  made  otherwise  than  in  money ^  which 
is  required  by  llie  constitution. — 2  Mass.  Rep.  125. — 2  Dallas. 
304. — Declaration  of  Rights,  Art.  2. 

The  public  cannot  be  said,  with  any  propriety,  to  be  a  purchas- 
er of  the  land  over  which  a  road  passes.  It  is  "the  damage  done 
to  the  landowner  by  laying  the  road"  that  entitles  to  compensation, 
and  fixes  the  amount. — Comp.  Laws,  42",  423.  This  may  be 
equal  to  the  value  of  the  land,  may  be  more  or  may  be  less. — 5 
Mass.  Rep.  435.-9  Mass.  Rep.  388. 

Tlie  opinion  of  the  court  was  delivered  by 
RoYCE,  J. — In  the  argument  of  this  case  it  has  not  been  direct- 
ly contended,  that  by  legislative  enactment  the  estate  of  one  citizen 
can  be  taken,  without  compensation,  and  bestowed  upon  another. 
It  would  be  no  less  vain  to  attempt  the  support  of  such  a  principle, 
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^"jSwI^''*'  than  it  is  needless,  at  this  day,  to  expose  its  repugnance  to  the 

i83g.       genius  of  our  constitution  and  government,  and  to  all  consistent 

Pembone  jjggg  of  civil  liberty  or  the  law  of  property.  Neither  can  it  be  ad- 
Purdy.  HHtted  that  properly  may  be  so  taken  for  public  use.  It  is  only 
upon  an  equivalent,  previously  paid,  or  secured  by  pledge  of  the 
public  faith  express  or  implied,  that  private  property  can  be  made 
subservient  even  to  the  exigencies  of  government.  The  effect  to 
be  given  to  the  statute  under  consideration  must  therefore  depend 
on  the  extent  of  those  rights  which  are  left  to  the  proprietor,  when 
a  highway  is  laid  and  established  through  his  land.  And  the  rules 
of  law  on  ihis  subject,  considered  apart  from  the  statute  in  question, 
are  too  firmly  settled  to  admit  of  controversy.  By  the  establish- 
ment of  an  ordinary  highway,  the  public  acquires  but  an  easement 
in  the  land ;  the  right  of  making,  repairing,  and  using  the  high- 
way, as  an  open  passage  or  thoroughfare.  Sabject  to  this  right 
(he  owner  of  the  soil- retain^),  and  may  exercise  all  his  lights  of  prop^ 
erty  therein.  He  may  take  from  it  stone,  timber,  and  the  like, 
which  are  not  wanted  for  the  support  of  the  highway.  And  he 
may  vindicate  his  qualified  right  of  possession  by  action  of  trespass 
or  ejectment,  against  those  who  attempt  to  appropriate  the  land  to 
any  other  than  this  public  purpose.  From  these  principles  it  reg- 
ularly follows,  that  when  the  highway  is  discontinued,  the  land 
becomes  discharged  of  this  servitude,  and  the  owner  is  restored  to  his 
former  and  absolute  right.  We  are  not  apprised  of  any  statutary 
provisions,  previous  to  this  act,  by  which  these  rules  of  general 
law  are  varied  or  controlled.  No  statute  had  directed  payment  to 
be  made  for  the  land  itself,  on  which  a  highway  was  laid,  but  only 
for  damages  occasioned  by  the  existence  of  the  highway,  while  it 
should  bo  continued.  And  in  many  cases  even  damages  were  not 
assessed ;  imd  where  it  was  considered  by  the  proper  board  that 
none  were  actually  sustained,  and  where  the  land  was  unimproved. 

The  original  title  of  the  plaintiflT  covered  the  land  in  dispute, 
whilst  the  conveyances  under  which  the  defendant  held  included 
no  part  of  it,  being  expressly  limited  to  the  east  line  of  the  high- 
way. Consequently,  the  plaintiff  showed  a  clear  right  to  recover, 
unless  his  title  was  divested,  and  transferred  to  the  defendant,  by 
the  doing  of  the  road  committee  in  June  1625. 

Those  proceedings  were  had  under  the  second  section  of  the  act 
of  Nov.  ly  1800.  That  section  in  terms  extends  to  two  cases  ; 
one,  where  the  old  and  new  road  run  through  the  lands  of  the 
same  person ;  the  other,  where  the  old  road  adjoins  the  person's 
laadi  through  which  the  new  road  is  laid.     In  the  first  case  the 
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statute  may  be  executed  without  objection ;  as  the  select  men  or  B»N!imaTo«, 
committee  have  only  to  estimate  the  comparative  injury,  of  having  isag. 
a  highway  established  in  one  portion  of  the  party's  land,  instead  of  i*""*^*** 
another.  Tlie  act  of  setting  over  the  old  road  would  be  available,  Purdj. 
as  evidence  that  such  road  was  discontinued.  The  same  may  be 
said  with  reierehce  to  one  half  of  the  old  road,  where  it  is  owned 
in  rooities  by  adjoining  proprietors.  But  here  the  old  highway  ad- 
joined the  defendant's  lands,  and  no  part  of  it  was  originally  his. 
It  now  beconies  material  to  notice  the  fact,  that  the  highway  in 
question  was  established  before  the  passage  of  this  statute.  The 
case  states  it  to  have  been  surveyed  and  laid  out  in  1799,  on  tbe 
site  of  a  previous  highway,  which  existed  when  the  plaintiff's  an-* 
cestor  conveyed  to  Chipman  in  1786.  And  it  is  also  to  be  re- 
marked, that  the  first  provision  for  setting  over  old  roads  was  con- 
tained in  tliis  act  of  1800.  These  previous  highways  must  there- 
fore have  be?n  established  without  reference  to  any  such  provision. 
if  damages  were  assessed,  they  could  not  have  been  regulated  by 
the  contingency,  that  the  land  itself,  at  some  after  period,  might 
be  conveyed  in  this  manner  to  another  person.  According  to  the 
principles  already  advanced,  the  plaintiff  had,  therefore,  a  perma- 
nent title  and  beneficial  interest  in  the  land,  when  it  was  set  over 
to  the  defendant.  It  is  not  pretended  that  the  statute  contemplates 
a  compensation  to  be  made  in  these  cases,  or  that  any  was  in  fact 
made  in  this  instance.  Here,  then,  was  an  attempt  to  transfer  this 
estate  of  the  plaintiff,  against  his  will  and  without  an  equivalent. 
And  should  this  be  sanctioned,  the  operation  of  the  statute  might 
be  stated  thus : — Had  this  highway  been  situated  elsewhere  on  the 
plaintiff^s  land,  he  would  have  had  the  incumbrance  of  tbe  road 
removed  for  nothing ;  whereas  he  now  loses  the  land  which  was 
covered  by  it.  To  obviate  this  conclusion,  the  statute  has  beet) 
represented,  as  having  merely  provided  a  mode  of  continuing  the 
public  right  in  the  land.  And  this,  it  is  insisted,  may  be  done  by 
transferring  it  to  an  individual.  But  the  right  of  the  public  was. 
only  a  right  of  way  or  passage;  and  it  is  absurd  that  this  should  be 
the  subject  of  transfer  to  the  defendant,  leaving  a  permanent  right 
of  property  in  the  plaintiff.  We  are  brought  to  the  result,  that  in 
this  case  the  attempted  transfer  by  tbe  committee  was  imperative. 
That  to  give  it  effect  would  be  to  disturb  a  fundamental  principle 
of  private  rigiit,  which  is  recognized  and  secured  by  the  constitu- 
tion. The  operation  of  the  statute,  upon  highways  created  since 
its  passage,  is  left  to  be  settled,  when  a  proper  case  shall  require  it.. 

Judgment  of  tbe  county  court  affiruied. 
6$ 
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CmTTiNiHUf,  William  Wood  v$.  Beach  and  Farnswoeth/ 

JDeemUr, 

^  Some  contideration  is  neoesMry  to  make  a  deed  of  land  valid^ 

Parol  proof  is  admissible  to  show  a  consideration  when  none  is  ezpreii8c4.in 
the  deed,  or  the  sum  is  left  blank* 

This  was  aD  action  of  ejectment.  PleB,  not  guQty.  Oo  the 
trial  the  plabtiff  proved  that  Samuel  Calhoun,  Jr.  was  the  owner 
of  the  pvemises  in  question  on  the  28th  day  of  February,  A.  J>« 
183S.  The  plaintiff  then  gave  in  evidence  two  writs  of  attach- 
ment, judgments,  executions,  with  the  officer's  return  thereon, 
levying  and  extending  the  same  on  the  premises  in  question  in  the 
plaintiff's  favor  against  said  Samuel  Calhoun,  Jr.,  which  were  ad- 
mitted without  objection. 

The  defendants  then  ofiered  in  evidence  a  deed  from  Samuel 
Calhoun^  Jr.  to  said  Beach  and  Farnsworth,  conreying  the  prem- 
ises ID  question,- dated  the  38th  day  of  February,  A.  D.  1832, 
which  was  objected  to  by  the  plaintiff  on  the  ground  that  it  did  not 
appear  on  the  face  of  said  deed  that  it  was  executed  upon  any 
good  and  sufficient  consideration.  The  defendants  then  offered  to 
prove  liy  parol  that  a  sufficient  consideration  was  paid  by  said 
grantees  for  the  execution  of  said  deed.  To  the  admission  of  this 
evidence  the  plaintiff  objected,  but  the  objection  was  overruled  by 
the  court  and  the  testimony  admitted.  The  defendants  proved  by 
parol  that  the  deed  was  executed  by  said  Calhoun  in  consideration 
ef  the  payment  by  the  grantees  of  a  note  signed  Samuel  Calhoun, 
payable  to  the  Bank  of  Burlington,  for  nine  hundred  dollars.  Oo 
this  testimony  the  court  decided  that  said  deed  was  valid,  and  or- 
dered a  verdict  for  the  defendants ; — to  which  opinion  aud  decbion 
the  plaintiff  excepted,  and  the  cause  passed  to  the  supreme  court 
for  revision. 

The  deed,  as  to  the  consideration,  was  as  follows : 

*^  Know  all  men  by  these  presents,  that  I,  Samuel  Calhoun,  Jr. 
of  Westford,  county  of  Chittenden  and  state  of  Vermont,  for  and 
in  consideration  of  the  sum  of  dollars,  current  money  of  the 

United  States,  received  in  full  to  my  satisfaction,  of  Thompson 
Beach  and  Josiah  Farnsworth,  the  receipt  whereof  I  do  hereby 
acknowledge,  have  given,  granted,  bargained,  and  sold,  and  by 
these  presents  do  give,  grant,  bargain,  sell,  alien,  release,  convey 
and  confirm  unto  the  said  Thompson  Beach  and  Josiah  Famsworth> 
their  heirs  and  assigns  forever,"  the  lands  in  question. 

Smalky  and  Hunt  for  the  plaintiff. — A  deed  of  bargain  and 
sale  at  common  law,  if  made  on  sufficient  consideration,  conveys 
the  use  of  the  land  to  the  (rrantee.     But  the  land  itself  remains  in 
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the  grantor.    But  as  courts  of  law  took  no  notice  of  uses,  or  trusts,  ^^™??** 
it  was  necessary  to  apply  to  a  court  of  equity  to  compel  an  execu-       1834. 
tion  of  the  use.  ^^ 

OouTts  of  equity  always  refused  to  compel  sAi  execution  of  the   ^~<*  *"* 
use,  unless  the  deed  was  made  upon  a  valuable  consideratioB. 
Upon  the  principle  established  by  the  courts  of  equity,  a  valuable 
consideration  was  necessary  to  raise  the  use. 

The  statute  of  27th  Henry  VIII.  merely  transfers  the  possess- 
ion to  the  use ;  but  created  no  new  uses,  or  new  modes  of  raising 
a  use. 

Hence  both  at  common  law  and  under  the  statute  of  27  Henry 
VIII.,  called  the  statute  of  uses,  a  deed  of  bargain  and  sale  with- 
out consideration  left  both  the  land  and  the  use  in  the  grantor. 

Even  in  a  deed  of  feoSment,  accompanied  with  livery  of  seizin, 
the  feolBTee  was  in  equity  deemed  seized  to  the  use  of  the  feoffiur, 
unless  be  proved  that  be  had  paid  a  valuable  consideration,  or  the 
uses  were  declared  by  the  deed. 

This  deed,  then,  upon  the  face  of  it,  proifessing  to  have  bees 
made  without  consideration,  conveyed  nothing  to  the  grantee  un- 
der common  law,  or  under  the  statute  of  uses. 

The  inquiry  then  is,  whether  our  statute  gives  any  eflfoct  to  this 
deed,  which  it  did  not  possess  at  common  law. 

The  Sth  section  of  the  act  of  1797  directs  that  all  deeds  and 
other  conveyances  of  any  land,  &e.  signed  and  sealed  by  tbe  party 
granting,  and  witnessed  by  two  witnesses,  and  acknowledged  and 
recorded,  shall  be  valid  to  pass  the  same  without  any  other  act  or 
ceremony  in  law  whatever. 

This  act  makes  recording  tantamount  to  livery  of  seizin,  but 
does  not  in  any  other  respect  give  a  different  efiect  to  the  deed 
than  that  which  it  had  at  common  law. 

if  then  a  deed  of  bargain  and  sale,  without  considieratioD,  at 
common  law  conveyed  no  interest  to  the  grantee,  it  can  convey 
none  under  our  statute. 

If  this  deed  both  at  coosamoD  law  and  under  our  statute  is  upon 
the  face  of  it  inoperative,  for  tbe  want  of  consideration,  can  a  suf- 
ficient consideration  be  proved  by  parol,  to  support  and  give  efiect 
to  the  deed  ? 

To  the  admission  of  this  evidence  it  is  objected — 

1 .  That  parol  evidence  ought  not  to  be  admitted  to  supply  the 
defect  of  the  deed,  for  this  species  of  evidence  can  never  be  ad- 
duced to  vary  or  contradict  a  valid  instrument,  or  to  give  eflbct  and 
vaKdity  to  one  that  is  defective. 


ft24  CASES  IN  THE  SUPREME  COURT 

^nZl""^'"'      The  cases  on  the  admissibility  of  parol  evidnnce  with  respect  to 

1834.  *     the  consideration  of  a  deed  may  be  arranged  in  three  classes. 

Wood  ^1^  When  the  party  is  pennitted  to  aver  another  consideration 

B«ftch  ■na    consistent  with  thai  which  is  expressed,  as  in  Mildmay^a  case,  Cok. 

Abr.  12,  where  the  deed  was  expressed  to  be  made  lor  divers  good 

causes  and  considerations,  it  was  resolved  that  the  bargainee  might 

aver  the  payment  of  money  or  other  valuable  consideration. 

(2)  Where  a  specific  consideration  is  expressed  in  the  deed,  it 
is  well  settled  that  no  averment  can  be  admitted  of  any  other  or 
different  consideration,  for  that  would  be  to  contradict  the  deed. 

(3)  Where  no  consideration  is  expressed  in  the  deed,  or  rather 
where  the  deed  contains  no  reference  to  a  consideration,  it  has  been 
held  that  as  between  the  grantor  and  grantee,  proof  of  a  valuable 
consideration  may  be  admitted.  For  as  the  deed  makes  no  men* 
tion  of  a  consideration,  it  is  said  that  an  averment  that  it  was  made 
upon  a  valuable  consideration  stands  with  the  deed.  But  here  the 
deed  expresses  the  negative  of  a  consideration,  and  if  it  has  any 
operation  it  must  be  as  a  gift.  To  admit  parol  evidence  of  a  con- 
sideration, would  therefore  be  in  direct  violation  of  both  branches 
of  the  rule,  that  it  cannot  be  admitted  to  contradict  or  add  to  the 
terms  of  a  written  instrument. 

2.  It  enables  the  parties  to  convey  a  fee  simple  by  parol. 

The  section  of  the  act  of  1797  was  evidently  designed  to  pre- 
vent the  creation  of  any  estate  in  land  beyond  that  of  a  tenant  at 
will  by  parol.  But  if  the  grantee  can  be  permitted  to  add  to  this 
deed  after  it  is  executed,  delivered,  acknowledged  and  recorded, 
by  parol,  the  main  fact  which  is  necessary  to  make  it  a  valid  deed, 
this  section  of  the  act  has  been  virtually  repealed. 

In  this  case  it  seems  to  be  admitted  that  the  deed  without  parol 
proof  is  inoperative  and  conveys  no  title  as  against  the  plaintiff. 
What  then  conveys  the  title  to  the  land  ?  Not  the  deed,  for  that 
is  admitted  to  be  insufficient  for  that  purpose  ;  but  the  parol  proof, 
which  the  grantee  may  introduce.  The  adoption  of  such  a  prin* 
ciple  would  entirely  destroy  all  benefit  resulting  from  our  system  o( 
recording.  It  enables  the  grantor  and  grantee  to  put  upon  the 
record  a  deed  which  is  valid  or  invalid,  as  they  should  furnish  or 
not  furnish  proof  of  a  consideration  ;  and  this  puts  them  in  a  position 
to  nlake  the  deed  e&ctual  or  not,  as  subsequent  circumstances  may 
require. 

One  cardinal  maxim  in  this  state  is,  that  all  titles  to  real  prop* 
^rty,  which  are  to  affect  creditors,  shall  appear  of  record. 

fhh  deed,  as  executed  and  recorded,  conveyed  no  title  to  the 
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grantee  as  against  an  attaching  creditor.     Shall  the  creditor  now  c^"*^"«» 

be  sent  out  of  court  after  having  incurred  great  expense  upon  the I834. 

ground  of  this  deed's  being  inoperative,  by  the  parol  proof  of  the        ^^^ 
erantee,  which  he  has  kept  till  this  time  in  his  pocket  ?  Beach  »nd 

Of  r  ...  FiiroBWorih. 

No  case  can  be  found  in  this  state  in  which  parol  evidence  has 
been  admitted  to  add  or  give  effect  to  any  title  to  real  estate,  which 
upon  the  record  was  defective,  as  against  an  attaching  creditor. 

Executions  levied  upon  real  estate  are  not  permitted  to  be  aided 
by  parol  evidence. 

Whittemore  for  deftndanis. — 1.  The  deed  in  question  expres- 
ses a  sufficient  consideration — *'for  and  in  consideration  of  the  sum 
of  dollars,  current  money  of  the  United  States,  received  in  full  to 
my  satisfaction" — is  a  recital  of  a  good  pecuniary  consideration  to 
raise  a  use  in  the  defendants.  In  consideration  of  a  sum  of  dollars 
is  at  least  equivalent  to  two  dollars,  and  may  mean  more.  It  is 
also  recited  to  be  current  money  of  the  United  States.  But  sup- 
pose the  word  dollai'S  should  be  stricken  out,  as  it  may  be  if  ne- 
cessary to  support  the  deed,  it  would  then  read  for  a  certain  sum 
of  current  money  of  the  United  States,  and  such  a  consideration 
has  always  been  held  to  be  good.  In  2  John.  Rep.  230,  Jackson 
vs.  Schoonmakery  a  deed  of  land  was  held  to  be  good,  the  consid- 
eration whereof  was  recited  to  be  for  ^'  a  certain  sum  of  money." 
In  Jackson  vs.  Alexander,  3  John.  Rep.  491,  the  words,  "for 
value  received,"  were  held  to  be  a  sufficient  consideration  aris- 
ing upon  the  face  of  the  deed  to  conclude  the  grantor  and  give 
efficacy  to  a  deed  of  bargain  and  sale.  So  in  Shepard's  Touch- 
stone, p.  510,  it  is  said,  if  a  man  by  deed,  in  consideration  of  a 
''  competent  sum  of  money,  to  him  paid,  or  otherwise  promised 
to  be  paid,  bargain  and  sell  a  fee  simple,  the  use  will  arise  to  the 
bargainee  well  enough." 

In  Kent's  Commentaries,  vol.  iv.  p.  465,  he  says,  "  if  any  sum 
is  mentioned,  the  smallest  in  amount  or  value  will  be  sufficient  to 
raise  the  use."  It  is  therefore  submitted  with  confidence,  that  this 
deed  contains  on  the  face  of  it  a  sufficient  consideration  to  raise  a 
use  to  the  bargainee. 

2.  If  it  be  urged  that  the  smallness  of  the  consideration  will 
raise  a  presumption  that  the  deed  was  either  voluntary  or  fraudu- 
lent, it  is  answered,  that  as  the  sum  expressed  is  indefinite,  the  de- 
fendants are  at  liberty  to  rebut  that  presumption  by  proving  the 
true  consideration  paid. 

In  Mildmay^s  case,  12  p.  Cok.  Abr.  Rep.  vol.  i.  (p.  175  original 
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Ci"TT^p««»  Repofis,)  it  is  said — "  A  use  cannot  be  raised  by  any  covenant, 
promise  or  bargain,  be.  upon  a  general  consideration;  and  there- 
fore, if  a  man  by  deed  indented  and  enrolled,  be.  for  divers  good 
camcs  and  cansideraiions^  bargain  and  sell  his  land  to  another  and 
his  heirs,  nihil  operalur  inde,  no  use  shall  be  raised  upon  such 
general  considerations,  for  it  doth  not  appear  to  the  court  that  the 
bargainor  hath  quid  pro  quo.  But  the  bargainee  may  arer  that 
money  or  soiue  other  valuable  consideration  was  paid  or  given,  if 
in  truth  it  was  so,  and  the  bargain  and  sale  are  good."-^Shepard's 
Touchstone,  510,  222.     4  Kent's  Com.  465. 

In  7  Pick.  Rep.  533-7,  Parker,  Ch.  J.  says,  as  smallness  of 
consideration  may  be  relied  on  as  evidence  of  fraud,  the  party 
claiming  under  the  deed  may  show  that  another  or  greater  consid- 
eration is  given  than  is  expressed  in  it. 

3.  If  it  should  be  decided  that  the  deed  does  not  contain  any 
<px  pressed  consideration  sufficient  to  raise  a  use  in  the  defendaats, 
we  still  contend  that  it  was  competent  to  prove  an  actual  bona  fide 
consideration  paid. 

It  is  in  the  first  place  observable,  that  neither  Littleton  or  any 
of  his  commentators,  nor  Blackstooe,  nor  the  author  of  the  Touch- 
stone, in  their  enumerations  of  the  requbites  indbpensable  upon 
the  fiice  of  a  deed  of  lands  of  any  description,  state  that  a  deed  is 
inoperative  unless  the  consideration  is  expressed  in  it.  All  deeds 
of  gift  or  feoffinent  are  good  without  any  consideration  in  ^ct.  It 
is  only  required  as  the  foundation  of  a  deed  of  bargain  and  sa|e.-^ 
8  Bl.  Com.  397,  and  notes.  Shep.  Touch.  221.  Accordingly, 
it  has  often  been  decided,  both  in  England  and  America,  that  wbeo 
a  deed  of  bargain  and  sale  contains  no  consideration  expressed  up- 
on the  face  of  it,  the  party  claiming  under  such  deed  is  at  liberty 
to  aver  and  prove  a  sufficient  consideration. — Shep.  Touch.  222, 
510.  Peacock  vs.  MonJcy  1  Vesey,  128.  3  Stark.  Ev.  1004. 
lyavenpori  vs.  Mason,  1 5  Mass.  Rep.  449.  Milkinson  vs.  Seott, 
17  Mass.  Rep.  249.  8  Conn.  Rep.  318.  7  Pick.  533-7,  539. 
Atherly  on  Marriage  Settlement,  162-4.  Jackson  vs.  Fisk,  10 
John.  Rep.  456.     4  Kent's  Com.  465.     Cok.  Abr.  Rep.  12. 

4.  Should  it  be  objected,  that  purchasers  and  creditors  are  likely 
to  be  affectied  by  the  appearance  of  the  records,  the  answer  is,  that 
they  are  bound  to  know  the  law,  and  must  attach  or  purchase  at 
the  peril  of  th^  bargftii^io  being  able  to  prove  a  sufficient  consider- 
ation. 

5.  This  question  has  already  been  decided  in  this  court. — 3  Vt. 
Rep.  446. 
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which  follows,  is  no  evidence  that  the  consideration  has  been  paid. 
Matthews'  Presump.  Ev.  394. 

The  opinion  of  the  court  was  delivered  by 

Mattocks,  J. — The  questions  wich  arise  in  this  case  are — 

1.  Whether  the  deed  from  Samuel  Calhoun,  Jr.  to  Beach  and 
Famswortb  was  invalid  for  want  of  a  consideration  expressed  there- 
in; and 

2.  Whether  parol  proof  was  properly  admitted  to  prove  that 
the  deed  was  in  fact  given  for  a  valuable  consideration. 

That  part  of  the  deed  in  question  is  as  follows : — '^  For  and  in 
consideration  of  dollars,  current  money  of  the  United  Stales, 
received  to  my  full  satisfaction  of,''  &:c.  Jf  the  proper  reading  of 
this  passage  is — in  consideration  of  dollars,  current  money,  &c. 
then  it  would  mean  two  or  more  dollars,  which  would  suffice,  as 
any  sum  of  money  would  be  sufficient.  But  if  it  is  to  read — in 
consideration  o{'*bIank^'  dollars,  current  money,  &c.,  as  it  is  com- 
mon Co  read  an  open  space  left  between  two  words  in  printed  forms, 
the  Glling  up  of  which  is  necessary  to  make  sense  of  an  instru- 
ment, then  it  is  no  dollars,  and  of  course  no  consideration  is  ex- 
pressed. The  syntax  of  the  law  is  somewhat  different  from  that 
of  general  literature.  The  latter,  in  ascertaining  the  meaning  of  a 
sentence  or  paragraph,  is  governed  somewhat  by  the  other  rules  of 
grammar  also.  But  the  law,  in  putting  its  construction  upon  lan- 
guage, is  privileged  to  apply  or  reject  these  other  rules,  as  shall 
suit  the  wisdom  of  its  purpose ;  and  upon  an  emergency,  it  may 
even  treat  any  given  passage  as  a  synecdoche.  Yet  it  will  husband 
this  prerogative,  and  not  waste  it  upon  a  case  that  may  be  deter- 
mined upon  principles  that  are  more  ordinary  and  more  safe. 

But  we  leave  this  point  in  dtibio,  and  decide  the  case  upon  the 
«econd. 

In  Mildmay^s  case,  Cok.  Abr.  Rep.  12,  it  is  said — '^a  use  can- 
not be  raised  by  any  covenant,  proviso  or  bargain,  upon  a  general 
consideration ;  and  therefore,  if  a  man  by  deed,  indented  and  en- 
rolled. Sic.  for  divers  good  causes  and  considerations,  bargain  and 
sell  his  land  to  another  and  his  heirs,  nihil  operatur  inde^  no  use 
shall  be  raised  upon  such  general  considerations,  for  it  doth  not  ap« 
pear  to  the  court  that  the  bargainor  had  quid  pro  quo;  but  the 
bargainee  may  aver  that  money  or  other  valuable  consideration 
was  paid  or  given,  if  in  truth  it  was  so,  and  the  bargain  and  sa)e  is 
good."     It  is  observable  that  this  was  the  case  of  a  use,  the  doc- 
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livery  and  seizin ;  and  if  there  was  no  valuable  consideration  giv- 
en, then  the  grantor  stood  seized  to  bis  own  use ;  but  if  there  was, 
then  the  grantor  stood  seized  to  the  use  of  the  grantee ;  and  as 
deeds  of  bargain  and  sale  grew  out  of  the  law  of  uses,  the  law  re- 
requiring  a  consideration  to  make  the  latter  valid  has  descended 
with  it,  probably  without  much  reason  here,  where  no  livery  of 
seizin  is  required,  as  it  is  not  very  apparent  why  a  consideratioD 
which  is  dispensed  with  in  other  sealed  instruments  should  as  be- 
tween the  parties  be  still  required  in  this ;  yet  this  seems  to  be  the 
law.  The  only  objection  that  has  been  made  against  this  ancient 
authority  is,  that  these  general  considerations  were  recited  in  the 
deed,  and  then  a  particular  one  was  permitted  to  be  averred ; 
whereas,  here  no  consideration  is  named  in  the  deed,  and  still  a 
particular  consideration  was  allowed  to  be  proved.  But  in  the  case 
cited,  as  no  use  was  raised  by  those  general  considerations,  the 
deed  did  not  make  even  a  prima  facie  case  for  the  grantee,  and  the 
averment  and  proof  of  the  real  consideration  became  necessary  to 
give  effect  to  the  deed  and  create  the  use ;  which  seems  much  like 
this  case  of  giving  parol  proof  to  support  and  give  effect  to  the 
conveyance ;  and  several  of  the  other  authorities  cited  by  defend- 
ants' counsel  are  explicit  upon  this  point.  Shepard,  in  his  Touch- 
stone, vol  i.  p.  510,  says — "for  howsoever  an  averment  in  this 
case  shall  not  be  allowed  and  taken  against  a  deed,  that  there  was 
no  consideration  given  where  there  was  an  express  consideration 
upon  the  deed.  Yet  when  the  deed  expresses  no  consideration, 
(or  saith  for  divers  good  considerations  or  the  like,)  then  an  aver- 
ment of  a  good  consideration  given  shall  be  received,  for  this  is  an 
averment  that  may  stand  with  the  deed."  In  4  Kent's  Com.  465^ 
the  Chancellor  says,  "  It  has  long  been  the  settled  law,  that  a  con- 
sideration expressed  or  proved  was  necessary  to  give  effect  to  a 
modern  conveyance  to  uses.  The  consideration  need  not  be  ex- 
pressed in  the  deed,  but  it  must  exist."  And  again — "  The  con- 
sideration has  become  a  matter  of  form  as  to  the  validity  of  the 
deed,  in  the  first  instance  in  a  court  of  law,  and  if  the  deed  be 
brought  in  question,  the  consideration  may  be  averred  in  pleading 
and  supported  by  proof."  These  authorities  seem  to  be  conclu- 
sive, especially  when  not  even  a  dictum  has  been  cited  on  the  oth- 
er side,  to  show  that  the  parol  proof  was  properly  admitted  to 
make  out  that  a  sufficient  consideration  was  paid  by  the  grantees 

for  the  execution  of  the  deed. 

Judgm^.1  affirmed. 


OF  THE  STATE  OF  VERMONT.  J^29f 

State  Treasurer  vs.  Theodore  Woodward.  Rutland, 


A  recognizance  taken  by  a  jiistico  of  the  peace,  where  no  form  is  given  by  tho   - 
statute,  is  legal  ami  valid  in  the  tcrnifi  wliich  shall  accomplish  the  object  iii 
vi3W, 

A  clause  in  a  recognizance  for  tho  appr^aranc j  of  a  witnf^ss  as  follows, — •*  and 
not  depart  without  leave  of  court,"  is  legal. 

Debt  on  recognizance.  On  the  Nth  day  of  January  1&31,  a 
complaint  was  exhibited  to  Ira  Jenniugs  a  jnstice  of  the  peace 
against  one  Lull  for  disinterring  the  dead,  a  warrant  issued,  LuH 
apprehended  and  an  inquiry  had,  upon  which  Lull  was  convicted 
and  was  bound  over  for  trial  to  the  next  county  conrt ;  and  at  tho 
same  tin^e  the  defendant,  who  was  a  witness  before  the  court  <>f' 
inquiry,  was  ordered  and  did  enter  into  a  recognizance  for  his  ap- 
pearance as  a  witness^  at  the  same  tenn  of  the  county  court  to 
which  Lull  was  bound  over.     The  recognizance  was  as  fijjlows : 

"  Rutland  county,  ss.  Be  it  remembered,  that  on  the  1  Ith  day 
of  January  1831,  before  Ira  Jennings,  a  justice  [of  the  peace, 
fpr  the  county  of  Rutland,  personally  appeared  Tlieodore  Wood- 
ward and  acknowledged  himself  indebted  to  the  treasurer  of  the 
state  of  Vermont  in  the  sum  of  one  thousand  dollars  to  be  levied 
of  his  goqds  and  chattels,  lands  and  tenements,  and  for  want  there- 
of on  bis  body,  if  default  be  made  in  the  condition  folFowing; 

"  The  condition  of  the  recognizance  is  such  tiiat  if  the  above 
named  Theodore  Woodward  shall  appear  before  the  county  court 
to  be  bolden  at  Rutland  in  and  for  the  conuty  of  Rutland  on  the 
4th  Tuesday  of  April  next,  to  testify  his  knov\ ledge  in  a  cenain 
prosecution  in  behalf  of  the  stale  of  Vermont  against  Almon  Lull 
of  Hariland,  in  the  county  of  Windsor,  and  shall  not  depart  witlioul 
the  leave  of  said  court,  then  this  recognizance  to  be  void  otherwise 
of  force.*' 

An  information  was  filed  against  Lull  by  the  state's  attorney  at 
the  next  term  of  the  court,  and  the  prosecution  was  conlined  from 
term  to  term,  until  SeptembfT  term  1832,  when  Lull,  the  respon-. 
dent,  was  called,  and  also  the  defendant,  Woodward,  who  did  not 
appear.  Whereupon  this  action  of  debt  upon  the  recognizance 
was  commenced  in  the  county  court.  Judgment  rendered  for  the 
plaintiff,  to  which  the  defendent  excepted,  and  the  cause  passed  to 
this  court  for  revision. 

Smith  ^  Langdon  for  dffendatit  yConiended,  1 .  Thnt  at  the  term  the 
defendant  was  called  to  appear  as  witness  in  pursuance  of  his  rec- 
ognizance, the  respondent  was  fim  called  and  made  default  of  his 

appearance.     A  trial  was  not  contemplated  and  could  not   havt*- 
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been  had.     The  law  under  such  circumstaDces  does  not  require 
_  the  witness  to  appear,  and  the  non-appearance  of  the  defendant  is 
not  a  forfeiture  of  his  recognziance. — 2  Swift's  Dig.  129. — 1  Went. 
PI.  243. 

2.  It  does  not  appear  the  defendant  was  a  witness  m  the  trial 
before  the  justiee  court.  The  recognizance  on  the  face  must  show 
an  authority  in  the  magistrate  to  take  it. — 3  Stark.  Ev.  806. — 
Big.  Dig.  473  and  389,  ed.  of  1818.— Brtrf^e  vs.  Force,  1  Mass. 
Rep.  209. — Johnson  vs.  Randall,  7  Mass.  Rep.  340. — Ric  vs. 
York  et  al,  5  Bur.  Rep.  2684.— Air  vs.  Hall,  3  Bur.  Rep. 
1636. 

3.  The  recognizance  stipulates  for  an  appearance  at  the  next 
term  of  the  county  court,  and  not  at  a  subsequent  term. 

The  condition  is,  ''  The  defendant  and  four  others  shall  appear 
before  the  county  court  to  be  holden  at  Rutland  on  the  4th  Tues- 
day of  April  next,  to  testify,  &c.  and  shall  not  depart  without 
leave  of  said  court,"  &c.  The  words,  "  and  not  depart,"  are  an- 
swered by  a  legal  appearance  at  the  first  term.  It  would  be  doing 
great  violence  to  the  words  of  the  condition,  to  construe  it  to  in- 
clude an  appearance  at  a  subsequent  term. — IRngshury  vs.  Gark, 

1  Con.  Rep.  406.— Bac.  Abr.  Bail,  L. 

1  Saund.  Rep.  66. — The  condition  of  a  bond  shall  be  taken 
formally  and  for  the  advantage  of  the  obligor. 

A  recogaizance  taken  by  a  justice  of  the  peace  and  conditioned  for 
an|appearance  bom  term  to  term  would  be  in  valid .  The  statute  con- 
fers on  him  all  the  power  he  has  in  such  cases,  and  if  he  exceeds 
his  power  his  proceedings  are  void. — Billings  vs.  Avery,  7  Con. 
Rep.  226. 

From  the  statute  it  clearly  appears  that  the  magistrate  can  only 
recognize  the  witness  to  appear  at  the  next  term. — Stat.  ch.  9,  sec. 

2  and  8.— Ch.  7,  No.  1,  sec.  39.— Statute  of  1828,  p.  4,  sec.  2. 
Tbe  county  court  has  the  whole  control  and  direction  of  its  wit- 
nesses. If  the  case  is  continued  the  witnesses  roust  be  recognized 
anew.  So  is  the  practice. — 1  Chit.  C.  L.  486. — Bac.  Abr. 
Bail,  L. 

4.  If  the  recognizance  runs  from  term  to  term  the  calling  of  the 
defendant  at  a  subsequent  term  without  notice,  is  not  sufficient  to 
charge  him  with  the  penalty.  In  England  the  respondent  and 
witnesses  are  recognized  to  appear  on  the  first  day  of  the  term  ; 
and  it  is  a  settled  rule,  if  the  bonds  are  not  called  on  that  day,  but 
on  a  subsequent  day,  there  must  be  notice. — Chit.  C.  L.  106. — 
Bac.  Abr.  Bail,  L. 
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The  justice  derives  do  authority  from  the  statute  to  recognize 
''  not  to  depart  without  leave  of  the  court. — ^Stat.  p.  124.— -2  Aik. 
211. 

Siate^s  Attorney  for  the  plaintiff, — ^This  is  an  action  of  debt 
on  a  bond  of  recognizance  entered  into  by  defendant  before  a  jus- 
tice of  the  peace,  conditioned  for  hb  appearance  before  the  county 
court  as  a  witness  in  behalf  of  the  state  under  the  statute. 

The  condition  of  the  bond  requires  that  the  recognizor  shall  ap- 
pear before  the  county  court  at  the  time  specified  therein,  and  not 
to  depart  without  leave  of  said  court. 

The  plaintiff  contends  that  the  defendant  has  not  complied  with 
the  requirement  of  his  bond  in  this,  that  he  has  departed  without 
leave  of  the  court. 

By  the  continuance  of  the  cause  in  which  the  defendant  was  re- 
quired to  testify,  the  court  did  in  eBSeci  order  the  defendant  to  ap- 
pear to  testify  on  the  trial  of  said  cause  at  the  subsequent  term,  or 
from  term  to  term ;  aqd  the  defendant  was  bound  to  take  notice  at 
every  term  of  the  disposition  of  the  cause  by  the  court,  and  in  no 
case  to  depart  without  leave  of  the  court,  until  the  cause  was  tried 
or  dismissed  from  the  docket. 

The  opinion  of  the  court  was  delivered  by 

Phelps,  J. — It  is  objected  in  this  case,  that  it  does  not  appear 
that  the  defendant  was  a  witness  before  the  court  of  inquiry. 
Whether  this  be  necessary  or  not  is  perhaps  not  a  very  important 
inquiry,  inasmuch  as  it  is  to  be  inferred  from  the  record  that  the 
defendant  was  present  in  the  capacity  of  a  witness,  and  in  that 
character  entered  into  the  recognizance.  The  legal  presumption 
is  that  the  recognizance  was  regularly  taken. 

Another  objection  b,  that  the  recognizance  contains  a  require- 
ment not  authorized  by  law.  The  expression  "  and  not  depart 
without  leave  of  court,"  is  alleged  to  be  illegal,  and  therefore  not 
binding  on  the  defendant.  It  is  not  to  be  questioned,  that  such  a 
recognizance  must  follow  the  requirement  of  the  law  or  it  b  nuga- 
tory. But  there  b  nothing  restrictive  in  the  terms  of  the  statute 
on  thb  subject,  nor  b  the  form  of  the  recognizance  given.  Wheth- 
er the  recognizance  in  question  comes  within  the  scope  of  the  stat- 
ute, must  depend  upon  general  principles.  It  is  a  sound  rule  of 
construction,  that,  whenever  a  power  b  given  by  statute  in  general 
terms,  it  b  to  be  presumed  that  the  power  is  intended  to  be  per- 
fect, and  to  include  every  thing  necessary  for  the  complete  ezer- 
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else  of  xhe  power  in  efiecting  the  purpose  in  view.  A  different 
rule  would  derange  at  once  the  whole  machinery  of  our  jurispru- 
dence. If  indeed  the  particular  mode  of  exercising  the  power,  in 
any  and  every  supposable  case,  must  be  particularly  defined,  our 
statutory  provisions  must  be  inconveniently  piToli^j  and,  what  is 
worse,  in  many  cases  which  would  arise,  inapplicable  and  unavail- 
ing. Magistrates  are  required  to  bind  over  offenders  for  trial,  and 
also  to  bind  over  witnesses  to  appear  and  give  testimony  on  the 
trial.  The  object  of  these  statutory  provisions  is  obvious.  It  is,  in 
one  case,  to  secure  a  responsibility  to  the  violated  law  of  the  land, 
and  in  the  other,  to  secure  to  the  public  the  evidence  necessary  to 
the  due  enforcement  of  that  law.  A  recognizance  in  either  case 
<o  oppear  simply,  if  the  term  is  to  be  strictly  construed,  would  be 
of  no  avail.  The  only  way  in  which  such  a  recognizance  could 
be  made  to  effect  the  purpose  inteiKled  by  tbe  Legislature,  is  to 
construe  the  term  in  its  most  ei&tended  sense,  and  as  requiring  the 
appearance  of  the  party,  at  any  and  at  all  times,  when,  in  tbe 
cdufse  of  the  proceeding,  it  could  be  legally  required.  If  suob 
construction  is  adopted  in  this  case,  the  clause  objected  to  becomes 
unimportant,  and  the  recognizance  without  it  imports  all  for  which 
the  prosecution  contends.  It  becomes  necessary,  in  order  to  lay  a 
foundation  for  the  objection,  to  understand  the  term  appears  in  its 
most  limited  sense,  and  to  hold  it  satisfied  by  a  single  appearance 
for  tbe  professed  purpose  of  trial,  ahhough  a  trial  might  in  the  end 
be  evaded.  Adopting  this  construction,  the  defendant's  counsel 
insist,  (hat  any  attempt  on  the  part  of  the  magistrate,  to  give  to 
the  recognizance  any  further  operation,  by  means  of  an  additional 
clause,  is  unauthorized  and  illegal.  Were  we  to  adopt  this  opinioD 
we  should  at  once  render  the  statute  idle  and  nugatory.  Of  what 
purpose  is  it  to  require  the  appearance  of  the  prty  or  the  witness 
unless  the  one  can  be  holden  to  trial  or  the  other  to  give  evidence  ? 
We  cannot  suppose  that  the  legislature,  with  a  single  and  rational 
object  in  view,  intended  their  enactment  to  be  so  understood  as  to 
defeat  their  manifest  purpose.  Such  a  result  is  indeed  sometimes 
brought  aljout,  by  unskilful  legislation,  and  by  means  of  positive 
enactments.  But  it  is  a  new  doctrine  that  courts  of  justice  are  to 
lose  sight  of  the  legitimate  purpose  of  a  law,  or,  by  forced  and  un- 
reasonable construction,  defeat  the  manifest  purpose  of  the  legisla^ 
ture.  We  are  of  opinion,  that  it  is  not  only  within  the  power,  but 
the  duty  of  the  magistrate,  so  to  take  the  recognizances,  as  to  se- 
cure the  attendance  of  the  party,  or  the  witness,  as  the  case  may 
be,  until  the  proceeding  is  either  finished,  in  the  usual  course,  or 
ilispoMd  of  by  a  legal  disposition. 
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It  follows  that  the  expression,  "  and  not  depart,"  &tc.  is  a  mate-    Bt"tLA«D, 

rial  part  of  the  condition.     How  long  is  it  obligatory  upon  the  par- ms! 

xy  ?  To  this  question  there  is  but  one  answer.  It  is  obligatory  T»»:R^ur»r 
until  the  purpose  of  the  recognizance  is  answered.  If  he  can  be  Wooiiward. 
required  to  attend  one  minute,  he  can  be  required  to  attend  so  long 
as  bis  attendance  is  necessary  to  the  purposes  of  justice.  Of  this 
the  court  are  to  judge.  The  result  is  that  the  recognizance  re- 
mains in  force  until  discharged  by  order  of  court,  or  by  some  legal 
disposition  of  the  prosecution  the  proceeding  is  at  an  end.  This  is 
the  obvious  import  of  the  condition,  and  the  only  rational  meaning 
that  can  be  given  to  it. 

I:  is  argued  that  the  recognizance  expires  with  tlie  term  to  which 
it  is  returnable.  It  is  difficult  to  discover  how,  in  the  absence  of 
any  statutory  provision,  this  can  be  made  out.  It  would  not  ex- 
pire of  itself  until  its  purpose  is  answered.  It  was  certainly  the 
duty  of  the  defendant  to  take  notice  at  his  peril  of  the  proceedings 
in  the  cause,  and  if  it  be  continued,  to  take  notice  that  it  is  so  with 
all  its  incidents.  In  short  it  is  his  duty  so  see  that  the  purpose  for 
which  he  is  called  into  court  is  effected  before  be  takes  it  upon 
him  to  decline  further  attendance.  This  rule  is  plaiu  and  simple^ 
and  if  witnesses  once  understand  it,  they  can  find  no  difficully  or 
embarrassment  in  regard  to  their  duty. 

As  to  tba  supposition,  thajt  notice  to  the  defendaot  was  necessa* 
ry  before  his  recognizance  was  forfeited,  we  consider  it  a  matter 
resting  in  the  comity  of  the  attorney,  or,  at  most,  in  the  discretion 
of  the  court ;  but  not  a  matter  of  right  in  the  defendant. 

The  circumstance  that  the  respondent  did  not  appear  at  the  time, 
if  of  any  importance  in  the  case,  is  proper  to  be  considered,  when 
we  are  called  upon  to  exercise  otir  chancery  powers  in  reducing 
the  recognizanee. 

The  judgment  of  the  county  court  is  affirmed^ 
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Marchf 


1833.: 


A  widow  is  not  to  be  rejected  as  a  witness  because  her  husband  was  interested, 
nnloFH  sho  has  herself  an  interest  in  the  event  of  the  suit. 

A  widow  has  an  interest  to  increase  the  pergonal  fund  and  prevent  debts  from 
coming  against  the  estate  of  her  husband  ;  but  that  interest  must  be  shown 
by  evidence  that  her  husband  died  in  this  state  and  left  personal  property  to 
bo  administered  upon. 

The  declarations  of  a  grantor,  made  after  the  ezeoati<m  of  a  deed,  are  not  ad. 
missible  to  prove  it  fraudulent. 

A  widow  is  not  permitted  to  testify  to  declarations  made  by  her  husband  during 
coverture,  to  contradict  and  impeach  ttie  testimony  which  he  gave  on  a  for. 
nier  trial  between  the  parties. 

It  must  appear  that  the  county  court  erred  in  admitting  or  rejecting  testimooy, 
excrptod  to  at  tlie  time,  or  this  court  will  not  reverse  their  judgment. 

A  decision  of  the  county  court  on  a  motion  for  a  new  trial  is  not  subject  to  bo 
re-examined  by  this  court. 

This  was  an  action  of  ejectment  for  certain  lands  in  Lyndon. 
Plea,  the  general  issue. 

The  plaintiff  claimed  title  by  virtue  of  the  levy  of  an  execution 
which  was  conceded  to  be  regular.  The  judgment  was,  as  appears 
from  the  case,  predicated  upon  certain  notes  executed  to  the  plain- 
tiff by  one  Micajah  M.  Lowell  previous  to  March,  1825.  The 
defendants  claimed  title  by  vittue  of  a  deed  from  said  Micajah  M. 
Lowell,  dated  March  22,  1825,  prior  to  the  levy  of  the  execution, 
conveying  said  Lowell's  whole  farm  (or  a  consideration  expressed 
of  $400.  The  plaintiff,  who  was  a  creditor  of  Lowell,  contended 
that  this  deed  was  fraudulent  and  void  as  against  creditors,  and 
£ave  evidence  to  prove  this  fact,  and  that  said  Gideon  Lowell  was 
privy  thereto. 

The  defendants  introduced  evidence  to  establish  the  deed  as 
executed  bona  fide  and  for  a  raluable  consideration. 

Upon  a  former  trial,  (Vide  4  Vt.  Rep.  405,  the  said  M.  M. 
Lowell,  now  deceased,  was  sworn  as  a  witness,  and  the  testimony 
which  be  then  gave  is  now  stated  on  oath  by  Judge  Sias  from  bis 
minutes.  The  plaintiff  further  offered  Lob  Lowell,  widow  of  said 
M.  M.  Lowell,  to  testify  to  facts  tending  to  show  the  sale  to  Gid- 
eon to  be  fraudulent,  and  also  to  testify  to  acknowledgments  of  her 
late  husband  to  that  effect.  To  this  testimony  the  defendant  ob- 
jected, on  the  ground  that  she  was  interested  on  the  part  of  the 
plaintiff,  and  not  legaUy  admissible  to  testify  to  the  sayings  and 
doings  of  her  late  husband  in  relation  to  the  farm.  But  said  Louis 
was  permitted  to  toe^-r.- 
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After  statiDg  the  evidence  in  the  case,  the  court  charged  the  jury  ^^^''^'^* 
as  follows :  i8i3. ' 


If  you  find  from  the  evidence  that  M.  M.  Lowell  was  in  embar-  ^^^^^^ 
rassed  circumstances ;  that  he  had  little  or  no  property  in  this  state  ^^L^wiu"** 
besides  his  fann  in  Lyndon ;  that  he  sold  this  farm  for  the  express 
purpose  of  putting  himself  or  his  property  beyond  the  reach  of 
legal  process,  and  thereby  to  delay  or  defeat  his  creditors  in  the 
collection  of  their  <lebts,  it  was  a  fraudulent  conveyance  on  his 
part,  although  he  sold  the  farm  for  its  full  value.  If  Gideon,  at 
the  time  of  sale,  knew  of  the  fraudulent  intent  of  M.  M.  in  selling 
his  farm  as  aforesaid,  then  Gideon,  as  purchaser,  was  privy  to  said 
fraudulent  intent,  and  it  is  void  in  his  hands  as  to  the  creditors  of 
M.  M. 

The  court  further  observed)  that  if  M.  M.'s  object  was  simply 
to  pay  his  honest  debts,  and  it  was  so  understood  by  Gideon,  then 
it  was  not  a  fraudulent  sale.  A  debtor  may  pay  one  creditor  and 
leave  another  unpaid ;  or  he  may  show  preference  to  one  creditor 
before  another ;  and  this  is  not  fraudulent. 

The  jury  returned  a  verdict  for  the  plaintiff  to  recover  the  seizin 
and  possession  of  the  land,  and  damages  and  costs. 

The  defendants  made  their  exceptions,  which  were  allowed  and 
certified. 

In  this  case  there  was  also  a  motion  for  a  new  trial,  because  the 
jury,  who  rendered  the  verdict,  before  agreeing  on  the  same,  sepa- 
rated themselves  from  each  other  and  from  the  custody  of  the  of- 
ficer having  them  in  charge,  and  retired  to  their  several  lodgings 
mdabouttbe  village  wherever  they  pleased,and  socontinued  separate 
rom  about  7  o'clock,  A.  M.  on  the  9th  of  December,  1832,  until 
ibout  8  o'dottk,  A.  M.  to  the  10th  of  December,  1832.     Also 
lecause  the  jury,  after  having  agreed  on  a  verdict,  separated  with- 
out sealing  up  their  verdict,  and  returned  the  same  into  court  open, 
ind  without  being  sealed  up.     Also,  because,  in  ascertaining  the 
lamages  in  said  action,  each  juror  marked  or  set  down  his  opinion 
)f  the  sum  proper  to  be  found  for  the  plaintiff  as  the  annual  rent 
>f  said  land  or  farm  sued  for,  and  then  the  jury  or  foreman  added 
ogether  the  several  sums  [so  found  by  each  joror,  and  divided  the 
amount  by  the  number  12  and  made  the  result,  multiplied  by  3, 
(the  supposed  niffnuer  of  years  the  premises  were  occupied  by  the 
defendants  since  the  plaintifi^s  levy,)  the  damages  in  the  action. 

fViUiam  Mattocks  and  James  Bell  for  the  defendants, 
Isaac  Fletcher  and  John  Mattocks  for  the  plaintiff. 
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Caledonia, 

1833. 


VB. 

Bunnell  and 
LowcU. 


The  opinion  of  the  court  was  delivered  by 

Williams,  J. — ^The  title  of  the  plaintiff  is  by  the  levy  of  an 
execution  in  his  favor  against  Micajah  M.  Lowell.  The  defend- 
ants' tiilo  is  by  deed  from  the  same  person  of  a  date  prior  to  the 
levy.  The  plaintiff  contends,  that  the  defendants'  deed  was 
fraudulent.  Under  a  charge  of  the  court,  in  which  the  law  was 
very  correctly  given  tiie  jury,  the  title  of  the  defendants  was  found 
to  be  fraudulent. 

In  the  course  of  the  trial,  Lo|js  Lowell,  who  \va5  the  widow  of 
IMicajah,  the  fraudulent  grantor,  was  introduced  as  a  witness.  It 
appeal's  that  she  was  objected  to,  and  was  admitted  by  the  court  to 
testify.  The  inquiry  now  is,  whether  she  was  a  competent  wit- 
ness ;  and  this  must  depend  on  llie  question,  whether  she  had  any 
direct  interest  in  the  matter  in  controversy. 

During  coverture,  tlie  wife  cannot  be  a  witness  where  the  hus- 
band has  an  interest.  After  the  dissolution  of  the  marrii^ge  by 
the  death  of  the  husband,  she  may  be  a  witness,  if  not  interested 
herself,  and  if  the  facts  to  which  she  is  called  to  testify  are  such 
as  are  proper  for  her  to  relate.  It  was  therefore  no  objection  to 
this  witness  that  her  husband  in  his  lifetime  could  not  have  been  a 
witness ;  and  there  are  no  facts  presented  by  the  case  by  which 
we  learn  that  she  had  any  interest  herself  in  the  suit.  It  is  true, 
that  if  the  plaintiff  fails  to  recover,  he  would  be  a  creditor  to  the 
estate  of  her  late  husband  for  the  amount  of  his  execution  ;  and  it 
is  also  true,  that  the  widow  has  an  interest  in  some  cases  to  pre- 
vent debts  from  coming  against  the  estate,  and  also  to  increase  the 
personal  fund.  Though  not  an  heir,  as  was  said  in  the  argument, 
yet  she  is  entitled  to  such  portion  of  the  personal  estate  as  the 
court  of  probate  shall  think  proper  to  assign  to  her,  which  shall 
not  be  less  than  one  third  which  shall  remain  after  the  payment  of 
the  debts  and  funeral  charges.  If,  therefore,  her  husband  had  died 
in  this  state,  and  left  personal  property  more  than  enough  to  pay 
his  debts,  the  witness  would  have  an  interest  to  have  the  plaintiff 
recover  the  lands  levied  on,  and  not  on  failure  to  recover  come  in 
as  a  creditor  to  the  estate  of  her  husband.  To  create  this  interest, 
however,  it  must  have  appeared  that  her  husband  died  in  this  slate 
the  owner  of  personal  estate,  or  left  estate  hera  to  be  admitiislered 
upon.  Neither  of  these  facts  are  presented  tit  the  case,  and  the 
inference  is  strong,  that  neither  of  them  is  true.  We  cannot  dis- 
cover that  she  had  any  interest  in  the  event  of  the  suit  which 
•hould  exclude  her  from  being  a  witness. 

It  does  not  appear  that  any  question  wai  made  to  the  county 
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court  whether  the  facts  to  whicli  she  testified  were  of  that  nature  Calbdonu, 

that  she  could  not  with  propriety  testify  jto  thern.     It  has  been  ar-        1833^ 

gued  here,  however,  tlmt  her  testimony  as  to  the  declarations  of      E.i^eii 
her  husband  ought  not  to  have  been  received.  Bennett  and 

The  declarations  of  a  grantor,  after  making  and  delivering  a 
deed,  are  not  to  be  received  to  prove  it  fraudulent,  and  if  testimony 
to  that  effect,  wliether  coming  from  this  witness  or  any  one  else> 
had  been  directly  objected  to  and  admitted  by  the  court,  the  ver- 
dict must  have  been  set  aside.  If  the  declarations  of  the  husband 
were  received  as  evidence  of  the  facts  related  by  him,  it  was  mere 
hearsay,  and  therefore  inadmissible;  or  if  ihry  were  received  to 

■ 

contradict  the  testimony  which  he  had  given  on  a  former  trial,  (for  it 
seems  his  testimony  on  a  former  trial  was  given  in  evidence  in  this,) 
they  were  inadmissible  as  conversations  which  had  passed  between 
husband  and  wife  during  coverture,  and  which  are  to  be  kept  invi- 
olable as  family  confidential  conversations. — Munroe  vs.  Twisile^ 
ton,  Peake  on  Evidence,  appendix  44.  Duller y  Ex^r  Doker,  vs. 
Hasler,  Ryan  and  Moselcy^  N.  P.  Cases,  148. 

None  of  these  objections  appear  to  have  been  made  and  pre- 
sented to  the  court  below,  nor  does  the  testimony  of  Mrs.  Lowell 
appear  to  be  of  the  character  mentioned,  but  was  principally  In 
relation  to  the  doings  and  sayings  of  Gideon  Lowell,  one  of  the 
defendants.  We  see  nothing  in  her  testimony  to  which  she  would 
have  been  precluded  from  testif}  ing  in  the  life-time  of  her  husband, 
except  the  declarations  of  her  husband  after  the  execution  of  the 
deed ;  and  it  does  not  appear  that  this  was  objected  to  on  that 
ground,  or  that  the  county  court  have  decided  that  such  testimony 
was  admissible.  There  is  no  ground  on  which  we  ought  to  send 
this  case  to  another  trial,  or  reverse  the  judgment  of  the  county 
court. 

The  motion  for  a  new  trial  on  account  of  the  jury  separating  is 
in  effect  disposed  of  by  the  decision  of  the  court  in  the  case  of 

miss  vs.  Kiltridgc.     It  was  a  motion  addressed  to  the  discretion 
of  the  county  court,  and  their  decision  thereon  is  not  subject  to  rc- 

visi  on  in  this  court. 

The  judgment  of  the  county  court  is  affirmed. 

68 


r 


AN 


INDEX 


or  THE 


PRINCIPAL  MATTERS  COMPRISED  IN  THIS  VOLUME. 


'  «>A»i^A»##«^»^»^»i/^^v<^« 


ABATEMENT. 

1.  The  court  will  not,  on  motion,  abate  a 
writ  in  the  name  of  a  town,  because  it  is  ser. 
ved  by  a  constable  of  such  town  .-^Charhtte 
vs.  Webb  and  Newell,  38 

2.  An  officer  attaches  property,  from  time 
to  time,  on  a  writ,  and  leaves  a  single  copy, 
agreeably  to  law,  including  a  list  of  all  the 
property  taken,  beforo  the  time  of  service  ex. 
pires — Held,  Such  seryice  is  good  on  a  plea 
in  abatement. — U.  S.  Bank  ys.  Taylor  et  aZ, 

116 

3.  If  two  writs  be  sued  out  on  the  dame 
day,  and  both  served  at  different  times,  the 
one  first  served  will  abate  the  other,  but  not 
e,  convereo, — Morton  vs.  Webb,  123 

4.  A  trustee  action  pending  will  not  abate 
a  subsequent  suit  in  the  common  law  form 
between  the  principal  parties  and  for  the 
same  cause  of  action.  lb. 

5.  The  non-joinder  of  a  dormant  partner 
as  plaintiff  is  no  ground  of  abatement,  nor 
can  it  be  taken  advantage  of  on  trial.        lb. 

6.  A  variance  between  the  declaration  be- 
fore the  justice  and  the  new  declaration  filed 
in  the  county  court,  is  no  cause  of  abate, 
ment.— Wfly  vs.  Wakefield,  223 

7.  Coverture  of  the  plaintiff  should  be  tak- 
en advantage  of  by  plea  iu  abatement,  and 
not  by  writ  of  error.  Otherwise,  if  the  wife 
is  made  defendant  without  the  husband.  And 
if  one  sues  an  executrix  after  her  authority 
as  such  is  determined  by  marriage,  objection 
should  be  taken  by  plea  in  abatement.  Afler 
pleading  to  the  action,  the  defendant  cannot 
question  her  representative  character,  nor 
support  error  for  that  cause ;  especially,  if 
before  judgment  an  administrator  de  bonis  nan 


is  substituted  in  her  stead. — Lyman* a  Adtn?r 

vs.  Albee's  AdmW,  508 

ACCIDENT. 

No  action  of  trespass  can  be  maintained, 
where  the  injury  complained  of  results  fVom 
unavoidable  accident,  and  no  blame  is  imput. 
ed  to  the  person  doing  the  injury. — Vincent 
vs.  Stinehour,  62 

ACKNOWLEDGMENT. 

See  LiMrrATioN,  1. 

ADMINISTRATORS. 

See  Insolvent  Estate,  2. 
LiMrrATioN,  2. 
Assets,  1,  2. 

ADVERSE  POSSESSION. 
See  Tenants  in  Common,  1,  2,  3. 

ALIAS  EXECUTION. 

See  Scire  Facias,  2. 

AGENT. 

1.  Where  an  agent  authorized  to  sell  lands 
and  receive  payment  therefor  according  to  his 
discretion,  upon  a  sale  thereof  takes  a  note 
and  mortgage  in  his  own  name,  upon  which 
he  receives  a  horse  in  payment,  the  horse 
immediately  becomes  the  property  of  the 
principal. — Waldo  vs.  Peck,  434 

2.  In  such  case  in  an  action  of  trover  by 
the  principal  for  the  horse  taken  by  an  officer 
as  the  property  of  the  agent,  he  is  a  compe- 
tent  witness  for  the  principal.  fb. 

3.  A  cO'Signer  of  a  promissory  note,  who 
is  but  a  surety  for  the  other  signer,  may  be 
constituted  by  the  creditor  an  agent  to  collect 
the  note  of  such  other  signer.  And  it  is  a 
good  defence  for  the  latter,  when  afterwards 
sued  on  the  note,  that  he  paid  the  amount  to 
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0ucb  co.u^ncr  acting  as  agent  of  tho  crddi. 
tor. — Willianu  vs.  Baldwin,  503 

4.  After  Buch  agent  had  died  insolvent, 
and  his  estate  had  been  settled — Held,  tliat 
his  widow  was  a  compcteut  witness  in  sup. 
port  of  this  dofcnce.  lb. 

5.  And  ii  seems,  that  he  and  his  wife  might 
have  been  called  as  witnesses  for  the  same 
purpose  during  his  Hfo.tiine  ;  as  tho  testimony 
would  only  have  tended  to  charge  him  with 
a  civil  liability.  76. 

ALLOWANCE  OF  COMMIdSJONBRS. 
See  Appeal,  1,  2. 

AMENDMENT. 
See  Bastardy. 

APFEAL. 

1.  When  tho  su}irfmc  court,  upon  the  pc. 
tition  of  the  ht'irs  of  an  <t>ti..l  <,  on  tlu:  ground 
of  fraud,  accident  or  mistake,  onl.  r  an^appoal 
from  the  decision  of  conuniBeionerN,  allov/ing 
a  claim  to  be  rnl'.rod  in  tlio  county  court, 
which  is  accordingly  done  by  tho  cl'  rk.  vvlicre- 
upon  the  claimant  files  his  declaration  and 
proceeds  to  prosecute  his  suit  from  term  to 
term,  and  finally  suffers  a  non. suit,  Iia  cannot 
afterwards  sustain  an  action  against  the  ad- 
ministrator for  the  original  allowance  of  com. 
missioncrs,  although  no  record  of  ::n  appeal 
appears  iu  the  probate  court. — Vrohate  Court 
vs.  Rogers  et  al,  198 

2.  In  «nch  case,  tho  ordrr  of  the  supnme 
court,  to  the  court  below,  to  enter  an  nj'poal, 
vacates  the  allowance  of  commissioiii.rs.   lb, 

APPRENTICES. 
See  Pauper,  2,  3,  4. 

ARBITRATORS. 

1.  Where  a  party  revoked  the  powers  of  an 
arbitrator,  by  parol,  and  tho  arbitrators  in 
consr-qucnce  of  the  revocation  declined  pro- 
ceeding, he  IS  not  permitted  to  say  that  the 
revocation  was  not  made. — flawUy  vs.  Hodge, 
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2.  Where  a  person,  who  has  submitted  to 
an  arbitrator,  revokes,  he  must  pay  all  dama. 
ges  which  the  other  party  has  sustained,  and 
to  which  he  would  not  have  been  subjected, 
but  for  the  submission.  /(. 

ASSIGNMENT. 

See  CONSIDRRATION,  1. 

ASSETS. 

1.  Showing  the  administrator  has,  ae  such, 
recovered  final  judgment  for  land,  is  prima 
facie  evidence  of  assets. — Blodget  vs.  Col- 
lard's  Adm*r,  9 

2.  Showing  the  intestate  had  given  a  quit, 
claim  deed,  which  might  cover  the  same  land, 
docs  not  rebut  this  evidence  of  assets,  or  ac- 
qount  for  the  same.  lb. 


ASSUMPSIT. 

See  Pleadings,  5. 
Book,  3. 

ATTACHMENT. 

1.  A  son,  purchasing  a  farm,  with  a  view 
to  furnishing  a  home  to  an  indigent  father, 
and  stocking  said  farm,  and  permitting  tho 
father  there  to  reside  and  labor,  does  not  sub. 
ject  the  products  of  that  farm  to  attachment 
on  the  father's  debts. — Brown  vs.  Acott,      57 

2.  A  log  coal-pit,  on  firo,  and  partly  burn- 
ed,  is  incapable  of  attachment. — Wilds  vs. 
Dlanchnrd,  138 

3.  The  removing  properly  out  of  a  state, 
by  u  p;  rsou  to  whom  the  same  has  been  de. 
live  rod  for  safu  keeping,  by  an  attaching  offi. 
cj'r,  Oo-^n  not  dissolve  the  attachment. — Utley 
vs.  Smith,  154. 

4.  Where  tho  plaintiff,  an  officrr,  witha 
writ  of  attachment,  went  within  five  or  ten 
rods  of  a  wagon,  which  the  creditor's  attor. 
ney  there  turned  out  on  said  writ,  the  said 
wagon  then  being  in  the  road,  in  full  view  ; 
whereupon  the  said  ofiicer  went  away  to  at. 
tach  other  property,  and  did  not  go  to  said 
wagon,  or  remove  it,  or  send  any  one  to  do 
so,  or  to  keep  control,  or  give  notice  to  any 
one,  and  did  not  return  to  the  same  until  an 
hour  or  more,  and  in  the  mean  time  the  de, 
fcndant,  in  good  faith,  and  without  notice, 
had  purcliased  said  wagon  of  the  owner,  and 
taken  possossion  thereof,  the  defendant  is  en. 
titled  to  hold  the  same. — Fiteh  vs.  Rogers,  403 

See  Execution,  1. 

AUDITORS. 

1.  In  an  action  on  book,  a  defence  arising 
from  a  t  ndtr  and  refusal,  may  be  taken  ad- 
vantage of  before  auditors. — Pratt  vs.  Gal- 
lup,  344. 

2.  The  parties  are  not  competent  witnesses 
to  such  tender,  but  it  must  be  proved  by  other 
evidence  than  the  oath  of  the  party.  lb, 

3.  An  account  for  goods  sold,  and  charged 
sftor  an  action  is  commenced,  is  to  b«  ad. 
justed  by  auditors. 


BAIL. 

Number  fifteen,  section  first,  of  the  act 
regulating  judicial  proceedings,  is  a  general 
enactment,  comprehending  all  cases  where 
there  has  been  bail  put  in  before  the  action  is 
entered,  either  by  endorsing  the  writ,  or  en- 
tering  bail  for  an  appeal.— £iotn«  vs.  CaL 
houn,  79 

BAR. 

See  Insolvent  Estate,  1,  2. 

BASTARDY. 

1.  A  complaint  for  bastardy  is  a  civil  suit 
and  may  be  amended. — Robie  vs.  MeNieee,  419 

2.  On  a  complaint  for  bastardy,  all  that  is 
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reqnired  is,  that  the  mother  swear  a«  to  the 
begetting  the  child,  and  as  to  the  father.  It 
ia  not  indispensable,  that  she  swear,  that  she 
is  a  single  woman.  lb, 

3.  After  a  yordict,  it  cannot  be  objected  to 
such  complaint,  on  a  motion  in  arrcsi,  that  it 
is  not  stated,  that  the  mother  is  with  child, 
or  had  been  delivered.  lb. 

4.  A  prosecution  for  bastardy  is  in  efibct 
but  a  civil  suit,  though  conducted  under  some 
of  the  forms  of  a  criminal  proceeding. — Gray 
vs.  Fulsome  and  FellowSy  453 
t  5.  When  the  defendant  in  such  pros':'cution 
is  surrendered  in  court  by  his  bail,  the  recog. 
nizance  of  the  bail  is  thereby  discharged. 
Such  surrandjr  should  be  pleaded  as  matter 
of  discharge,  and  not  of  performance  ;  but  if 
pleaded  by  woy  of  performanco,  and  no  objec 
tion  takouby  special  d3murrir,  the  court  will 
give  it  its  legal  cffjct  as  a  discharge.  Ibl 

See  Pauper,  1. 

BILL  IN  CHANCERY. 

See  Pleading,  7. 

BOOK  ACCOUNT. 

1.  It  is  the  duty  of  a  justice  of  the  peace, 
in  an  action  on  book  account,  to  adjust  the 
account  up  to  the  time  of  trial.  So  of  tlie 
auditors  in  an  appealed  Cdse. — Martin  vs. 
Fairbanks^  97 

3.  An  article  delivered  on  a  credit,  not  ex. 
pired  at  the  commoncement  of  the  suit,  may 
nevertheless  be  allowed,  if  the  credit  have 
expiri'd  before  trial.  lb. 

3.  When  goods  are  purchased,  and  the  pur. 
chaser  reserves  to  himself  the  right  to  pay  in 
certain  property,  lumber,  produce,  &c.,  he 
may  pay  within  the  time  without  demand  or 
designation,  and  if  not  paid,  the  creditor  may 
sustain  an  action  on  book  or  assumpsit  with, 
out  demand. — Way  vs.  Wakefieldt  223 

See  Jurisdiction,  3,  4,  5. 

BOND  TO  CONVEY. 

1.  Where  a  party  binds  himself  to  execute 
a  good  and  valid  deed  of  land,  with  the  usual 
covenants,  he  is  obliged  to  give  a  deed  which 
conveys  a  good  and  sufficient  title. — Stow  vs. 
StevenSj  27 

2.  Where  an  obligor  binds  himself,  upon 
the  payment  of  money  and  the  execution  of 
notes,  at  a  certain  ti.-iie,  to  convey  land  by  a 
good  and  valid  deed,  and  previously  conveys 
the  same  to  another ;  the  obligee  must,  in  as. 
signing  a  breach,  aver  his  readiness  to  pay 
the  money  and  execute  the  notes,  although 
he  need  not  tender  a  performance.  Ib» 

3.  In  such  case,  where  money  was  paid  at 
the  time  the  bond  was  executed  under  seal, 
the  obligee  is  at  liberty  to  regard  the  act  of 
the  obligor,  in  deeding  the  land  to  a  stranger, 
as  a  rescinding  of  the  contract,  and  may  re. 
sort  to  the  common  counts  for  his  remedy.  lb. 


BOUNDARIES. 

1.  The  laying  out  and  establishing  the  lim. 
its  and  bounds  of  a  village  in  these  words — 
"  Commencing  with  Samuel  Hall,  thence  to 
William  Scales,  also  including  John  W.  Da- 
na, Jason  and  Warren  Britt  and  Thoula^  Ly- 
ford," — ^is  uncertain  and  insufficient. — Cut- 
ting yb.  Stone,  471 

2.  It  must  be  so  described  as  to  include 
territory,  with  certain  outlines  and  bounda. 
ries.  lb. 

3.  Wilt  re  the  boundaries  mentioned  in  a 
deed  of  conveyance  are  inconsistent  with 
each  other,  thosj  are  to  be  retained  which 
b  >8t  subserve  the  prevailing  intention  m&ni. 
fasted  on  the  fctcj  of  the  deed. — Omtes  vs. 
LettiSf  514 

See  Possession,  1,  2. 

€ 

CHANCERY  JURISDICTION. 
See  Charitablk  Uses,  1,  2,  3. 

CHARITABLE  USES. 

1.  Courts  of  chancery  had  jurisdiction  of 
bequests  to  charitdble  us?s,  before  the  statute 
of  43d  Elizabeth,  by  virtue  of  their  equity 
jurisdict.on. — Burfa  Ex're  vs.   Smith  et  hi, 
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2.  The  law,  as  now  established,  in  relation 
to  gifts,  &c.  and  to  charitiible  uses,  is  not  de. 
rived  from  that  statute,  but  existed  anterior. 

Jb. 

3.  A  gifl  to  a  charitable  use  may  be  de- 
crood,  notwithstanding  the  objects  are  vague 
and  indefinite,  and  notwithstanding  the  per. 
sons  who  are  to  carry  into  eifect  the  intent  of 
the  testator  are  a  society  unincorporated  ;~- 
thus  a  gift  to  the  treasurer  for  the  time  being 
of  the  American  Bible  Soci;2ty,  &rc.  held  to 
bo  good.  lb, 

4.  Quere,  Whether  t^o  41  st  section  of  the 
constitution  of  this  state  does  not  render  all 
societies  for  the  advancement  of  religion  and 
learning,  and  for  other  pious  and  charitable 
purposes,  capable  of  receiving  gifts,  and  hold, 
ing  property  without  incorporation.  lb. 

COLLECTOR  OF  TAXES. 

1.  A  receipt,  signed  by  a  collector,  for  a 
a  tax  bill  and  warrant,  is  evidence  in  a  suit 
against  such  collector  and  his  sureties,  on 
their  bond  to  indemnify  the  town ;  and  prima 
facie  evidence  that  therate.bill  was  regularly 
made  out. — Charlotte  vs.  Webb  et  a/,  38 

2.  In  such  suit,  an  extent  issued  by  the 
treasurer  of  the  state  against  the  inhabitants 
of  the  town,  which  has  been  paid  by  tliem,  is 
admissible  in  evidence,  without  showing  the 
previous  proceedings  of  the  treasurer.        lb. 

3.  Where  a  collector  receives  a  rate.bill  for 
a  state  tax,  signed  by  one  of  the  select- 
men,  and  promises  to  procure  the  signature 
of  the  other,  the  jury  may  presume  that  the 
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■ignaturo  of  tho  other  Helectman  was  obtain, 
cd.  /6. 

4.  Tho  rule  of  dama^oR,  in  a  suit  against 
a  collector  and  his  sureties,  is  the  amount  of 
tho  ratc.bill  not  paid  ovor  agrooable  to  the 
warrant.  lb. 

8oe  Pleadings,  1. 

COMMISSIONERS. 
See  Insolvent  Estate,  2. 
Limitations,  2. 

COPY. 
Soe  Abatement,  2. 
Summons,  1.  2. 

COMMENCEMENT  OF  A  SUIT. 

1.  The  time  of  commencament  of  a  suit  to 
aToid  the  statute  of  limitations,  is  the  day 
when  tho  writ  issued,  but  such  writ  must  bo 
served  and  returned. — Day  vs.  Lamb,       426 

2.  Tho  date  of  the  writ  is  considered  pri. 
fna  facie  evidence  of  the  day  when  the  same 
is  issued.  /6. 

CONSIDERATION. 

1.  The  assignment  of  a  chose  in  action  for 
a  valuable  consideration  is  a  sufficient  con. 
sideration  for  a  promise  of  the  debtor  to  make 
payment  to  the  assignee. — Bucklin  vs.  Ward^ 

195 

2.  F\ome  consideration  is  necessary  to  make 
a  deed  of  land  valid. — Wood  vs.  Beach  et  al. 

522 

3.  Parol  proof  is  admissible  to  show  a  eon. 
sideration  where  none  is  expressed  in  the  deed, 
or  the  sum  is  lefl  blank.  lb. 

CONTRACT. 

1.  When  a  debtor  procures  a  person  to 
purchase  a  note  against  him,  under  a  contract 
to  pay  a  specified  sum,  and  afler  the  purchase 
wholly  denies  the  agreement,  and  refuses  to 
pay  the  same,  or  carry  the  agreement  into 
em;ct,  he  cannot  set  up  this  agreement  iii 
defence  to  an  action  brought  by  the  purchas. 
er  as  endorsse  of  the  payee  of  the  note. — 
Raymond  VB.  Williams,  930 

2.  Whore  a  party  wholly  fails  to  perform 
a  contract,  by  the  time  stipulated,  and  gives 
no  reasonable  excuse  therefor,  ho  cannot  re. 
quire  a  specific  performance  of  the  other  par. 
ty»  by  an  offer  to  fulfil  on  his  part,  afler  the 
timp. — White  vs.  Y»%o  et  al,  357 

Soe  Notice,  1. 

COVERTURE. 

See  Abatement,  7. 
Witness,  4. 

D 

DAMAGES. 
See  Arbitrators,  2. 

DECLARATION. 

3ee  Pleading,  2,  3,  4. 
Variance,  1. 
Abatement,  6. 


DEDIMUS  POTESTATEM. 

The  court,  upon  the  application  of  one  par. 
ty,  and  witiiout  the  consent  of  tho  other,  will 
issue  a  dedimus  potegtatem  to  take  testimony 
in  a  foreign  jurisdiction.— FomnDort A  vs. 
Pierce,  83 

DEED. 

Where  the  particulars,  in  tho  description 
of  land  in  a  deed,  are  inconsistent  and  incon. 
gruous,  the  court  may  reject  a  part  and  give 
effect  to  the  deed.     In  doing  this,  they  will 
be   guided  by  the  intent  of  the  partiefl,  as 
gathered  from  the  deed.— /Itt//  vs.  PuUer,  100 
See  Bond  to  Convey,  1,  2,  3. 
Possession,  1,  2. 
Boundaries,  3. 
Consideration,  I,  2. 

DEPOSITION. 

When  a  deposition  contains  matter  improp- 
er to  be  given  in  evidence,  it  should  not  be 
delivered  to  the  jury,  but  the  party  should  be 
permitted  to  read  only  such  parts  as  are  ad. 
missiblc.— *>Wood  vs.  Stewart,  147 

DISCHARGE. 

See  Pleadings,  8. 
Bastardy,  5. 

DISCRETION  OF  COURT. 

See^PRACTicE,  2. 
Error,  2. 

DESCRIPTION. 

See  Ejectment,  1. 
Deed,  1. 

E 

EJECTMENT. 

1.  Afler  verdict  in  an  action  of  ejectment, 
if  the  lands  are  so  imperfectly  described  that 
it  cannot  be  known  for  what  the  verdict  was 
given,  the  judgment  should  be  arrested. — 
Clark  vs.  Clark,  190 

2.  The  action  of  ejectment,  for  the  non  pay. 
ment  of  rent  against  a  lessee  may  be  sustained 
undar  any  statute  without  a  demand  of  the 
rent,  though  the  lease  was  ezeeuted  before 
tho  statute. — Maidstone  vs.  Stevens,  187 

3.  Tiio  lease,  in  terms,  giving  the  right  of 
entry  only  afler  the  rent  in  arrrear  "  shall 
have  been  lawfully  demanded,**  does  not  alter 
the  case.  Ib» 

4.  *  Receiving  of  rent,  subsequently,  does 
not  waive  the  right  to  sustain  this  acti(m,  un- 
less it  be  shown  that  the  receiver  knew  of 
the  arroar  rent  at  the  time  ;  and  the  rent  re- 
ceived, to  have  this  effect,  should  have  ac- 
cruod  dflor  the  forfeiture  existed  or  the  ac- 
tion commenced.  lb. 

ENDORSEMENT. 

Sjc  Pleadings,  6.  ' 
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ERROR. 

1.  Writ  of  error  does  not  lie  to  correct  a 
misprison  of  the  clerk,  in  entering  up  jud^. 
B^ni  for  too  large  a  sum,  but  the  remedy  is 
by  application  to  the  court  in  which  the  record 
is,  to  amend  it. — Campbell  vs.  Patterson,   86 

2.  The  rules  of  court,  as  to  the  time  of 
pleading,  are  matters  to  bo  regarded  in  that 
court  only.  Their  enforcement  or  dispensa- 
tion  cannot  be  assigned  for  error. — Way  vs. 
Wakefield,  223 

3.  Every  case  passing  to  the  supreme  court 
on  exceptions,  is  to  be  considered  as  a  pro. 
ceeding  in  error,  and  decided  on  inspection  of 
record,  not  in  the  nature  of  a  motion  or  peti. 
tion  for  new  trial.  Hence  the  questions  of 
fact  cannnot  be  re-examined,  whether  found 
by  the  Jury  or  the  court  on  an  issue  of  fact.  lb. 

4.  Uictum — A  petition  for  a  new  trial  un. 
der  the  statute  of  1829  is  addressed  to  the 
diocretum  of  the  county  court,  and  a  refusal 
to  allow  it  or  a  dismission  of  the  same,  on 
hearing,  cannot  be  revised  by  exceptions,  as 
on  error,  by  the  supreme  court. — Chase  vs. 
Davis,  476 

5.  The  receiving  and  entertaining  a  dilate. 
ry  plea,  contrary  to  the  rules  of  practice  in 
the  county  court,  cannot  be  assigned  for  error 
or  be  revised  in  the  supreme  court.  lb, 

6.  It  must  appear  that  the  conuty  court  er. 
red  in  admitting  or  rejecting  testimony,  ex- 
cepted to  at  the  time,  or  this  court  will  not 
reverse  their  judgment. — Bdgell  vs.  Bennett 
and  Lowell,  534 

See  Abatement,  7. 

EXCEPTIONS. 

It  is  not  an  available  ground  of  exception, 
that  the  county  court  admitted  parol  proof  of 
the  contents  of  a  paper  supposed  to  be  lost, 
upon  proof  of  loss,  which  this  court  might 
deem  unsatisfactory.— Jianes,  adm'r,  vs.  Mar. 
tin  tt  al.  92 

See  Errok,  3,  3,  4,  5. 

EVIDENCE. 

1.  The  opinion  of  witnesses  is  not  proper 
evidence,  except  in  cases  depending  upon 
skill  in  some  science  or  art,  or  when  the  opin. 
ion  of  the  witness  is  derived  from  personal 
observation  of  the  transaction. — Lester  vs. 
PitUford,  158 

3.  The  opinion  of  a  witness,  not  a  profes. 
sional  man.  formed  upon  a  represention  of  the 
facts,  as  given  in  evidence,  is  never  admissi. 
ble.  lb. 

See  CoLLicTOR  of  Taxes,  1,  2,  3. 
WrrNBss,  1,  2,  3,  4. 

EXECUTION. 

If  A  agrees  to  build  a  barn  for  B,  by  a  stip. 
ulated  time,  and  to  take  the  timber  on  the 
land  of  B^Held,  That  the  property  of  the 
timber  cut  and  drawn  for  the  purposes  of  fin. 
ishine  the  barn,  did  not  belong  to  A,  so  as  to 
be  taken  in  execution  for  his  debts. — Oallup 
viL  Joselyn,  334 

See  Faactice,  1. 


EXEMPTION    FROM    ATTACHMENT. 

1.  For  taking  property  on  execution,  which 
is  by  statute  exempt,  trespass  may  bs  sus. 
tained. — Dow  vs.  Smith,  465 

2.  A  two  year  old  heifer  forward  with  calf, 
when  the  owner  has  no  other  cow,  is  a  c:w 
within  the  meaning  of  the  statute,  and  w  ex. 
empt  from  execution.  Jb, 

3.  Though  the  owner  of  said  heifer  may 
have  in  his  possessisn  a  cow,  which  he  has 
sold  and  cannot  retain,  though  under  such 
circumstances  that  his  creditors  might  attach 
her,  yet  that  doss  not  subject  the  hoifor  to  at- 
tachment.  lb. 


FEME  SOLE. 

See  Guardian,  1,  2,  3,  4. 

FRAUD. 

1.  An  action  can  be  maintained  for  a  false 
and  fraudulent  representation  of  the  respon. 
sibility  of  a  person,  whereby  an  injury  has 
been  sustained  by  the  one  to  whom  it  is  made. 
Weeks  vs.  Burton,  67 

2.  A  representation  that  a  note  is  good  is 
equivalent  to  rcpres3nting  that  the  maker  is 
responsibb.  lb. 

FRAUDULENT  REPRESENTATION.. 

See  Fraud,  1,  2. 

Parol  Evidbncb,  1. 

GUARDIAN. 

2.  The  marriage  oi  ferns  sole,  guardian, 
extinguishes  her  power  as  guardiaii. — Field' 
vs.  Torrey,  872 

2.  When  she,  after  such  extinguishment, 
continues  to  have  charge  of  ihe  property  of 
the  ward,  and  to  receive  rents  and  profits, 
the  ward,  afler  full  age,  may  sustain  the  ac 
tion  of  account  against  her,  ss  bailifi*.        lb, 

3.  In  such  case,  a  plea  to  the  jurisdiction 
of  the  court,  insisting  that  the  whole  matter 
is  within  the  jurisdiction  of  the  court  of  pro. 
bate,  cannot  be  sustained.  Ih. 

4.  The  action  of  account,  after  the  termi- 
nation  of  a  guardianship,  may  be  sustained 
in  the  courts  of  common  law,  unless  the 
guardian  has  accounted  in  the  probate  court. 

lb. 


HIGHWAY. 

1.  In  an  action  against  the  town  for  dam. 
age  sustained  by  the  insufficiency  of  a  road 
or  bridge,  it  is  not  enough  for  the  plaintiff  to 
show  the  road  out  of  repair,  and  that  an  in. 
jury  has  boon  sustained,  but  he  must  show, 
prima  facie  at  least,  that  the  injury  was  occa. 
sioned  by  the  defect. — Lester  vs.  PitUford^ 

156 
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2.  A  higrhway  which  was  established  bcfbro 
the  passing  of  the  act  of  Nov.  7, 1800  cannot, 
when  subsoqucntlj  discontinued,  be  legally 
set  over  under  the  second  section  of  that 
statute,  except  to  the  person  on  whoso  land 
it  is  situated.— Pc«i6one  vs.  Purdy,  514 


IMPEACHMENT  OF  WITNESSES. 

To  impeach  a  witness,  the  inquiry  must  be 
as  to  his  character  for  truth  and  veracity,  and 
no  inquiry  can  bo  had  whether  the  witnesses 
are  common  prostitutes. — State  vs.  Smith, 

141 

IMPOUNDING. 

1.  If  sheep  are  taken,  damaga  fua^ant,  it  is 
sufficient,  if  notice  is  given  to  the  ownor  in 
twenty-four  hours  after  they  are  delivered  to 
the  pound.koeper. — Moore  vs.  Rohbina,      t63 

2.  Such  notice  need  not  bo  to  appoint  ap. 
praisers, if  damages  are  not  claimed  by  the  im. 
pounder.  /ft 

3.  When  personal  notice  is  given,  it  may 
be  given  by  an  agent  of  tlie  impounder  if  the 
ownci  actually  has  the  notice,  and  rcc3ives 
it  as  coming  from  the  impounder.  Ih. 

INDICTMENT. 

1.  Every  material  fact  to  constitute  the 
crime  must  be  alleged  in  an  indictment,  with 
time  and  place. — State  vs.  Bacon,  319 

2.  In  an  indictment  for  false  tokens  and 
swindling,  the  procuring  the  goods  is  a  mate, 
rial  fact,  and  if  no*  alleged  with  time  and 
place,  judgment  will  be  srrested.  /6. 

See  UoAD  Commissioners  1,  2. 

INSOLVENT  ESTATE. 

1.  The  mere  representation  of  insolvency, 
without  the  appointment  of  commissioners  on 
an  estate  docs  not  prevent  creditors  from  sus- 
taining actions  against  the  administrator. — 
Blodget  vs.  Collard'e  adm%  10 

2.  Where  a  person,  having  his  domicil  in 
New-Hampshiro,  dies  there,  and  his  estate  is 
there  represented  insolvent,  and  commission, 
ers  appointed,  the  debt  of  a  creditor  residing 
there,  who  neglects  to  present  his  claim  to 
the  commissioners,  is  barred.  Nor  can  such 
creditor  move  into  this  state,  and  have  his 
claim  allowed  by  commissioners  appointed 
here,  where  an  ancillary  administration  is 
taken  out,  and  a  commission  of  insohency 
issues.  The  object  of  the  administration  here 
is  only  to  prove  the  debts  in  this  state. — Hunt 
▼s.  AdmW  of  Goo  kin,  170 

See  AssBTS,  1,  2. 

J 

JAIL  BOND. 

B—  Shsritf,  1. 

Plbadinos,  2,  3,  4. 
SVRITT,  I,  2, 


JOINDER  OF  PARTIES. 

The  husband  of  the  oratrii.  must  be  joined, 
unless  the  right  claimed  is  in  opposition  to 
his  rights,  so  that  he  should  ,be  made  defend, 
ant. — Bradley  vs.  Emerson  et  al,  369 

See  Abatement,  5. 

JOINT  TENANTS. 
See  LsGACiEfl,  1,  2. 

JUDGMENT. 
A  judgment  is  considcrsd  as  rendered  on 
the  last  day  of  the  term. — DayvB.  Lamb,  426 

JURISDICTION. 

1.  Under  number  nine  of  the  judiciary  act, 
if  a  note  is  over  $100,  but  reduced  by  en! 
dors  jnient  under  the  sum,  the  county  court 
has  jurisdiction. — Middlebury  Bank  vs.  Tuck- 
er et  al,  i^ 

2.  An  offmder,  escaping  into  Canada,  and 
brought  back  against  his  will,  and  without 
the  assnnt  of  the  authorities  of  the  province, 
may  yet  be  tried  and  punished  for  the  offonce 
committed  here. — Stale  vs.  Brewster,        118 

3.  The  debit  side  of  the  plaintifPs  book,  as 
presented  to  hira  by  the  justic?,  is  by  inspec- 
tion to  determine  the  jurisdiction  in  the  ac- 
tion on  hook.— Stone  vs.  Winslow,  33g 

4.  Because  there  is  another  item  which  he 
might  charge,  whether  interest  or  any  thing 
else,  which  if  charged  would  make  the  ac- 
count exceed  one  hundred  dollars,  that  does 
not  take  the  case  out  of  the  justice's  jurisdic- 
tion. 75 

5.  If,  by  the  defendant's  request,  that  item 
of  intorost  is  computed  in  striking  a  balance, 
he  in  writing  waiving  all  exception,  that  will 
not  subject  the  case,  after  appeal,  to  being 
dismissed  by  tho  county  court,  if  the  judg. 
ment  both  of  the  justice  and  auditor  is  less 
than  one  hundred  dollars.  /J, 

JUSTICE  OF  THE  PEACE. 

See  Jurisdiction  Passim. 
Book  Account,  1. 

L 

LEGATEES. 

1.  A  legacy  to  three  sisters  of  the  plate, 
musical  instruments,  pictures,  &,c.  which  be- 
longed to  their  father,  gives  them  a  joint  ten. 
ancy  in  the  goods  bequeathed.— ^Afiiior«  ex*r 
vs.  Richards,  203 

2.  Whore  two  of  the  legatees  died  in  the 
life  of  the  testatrix,  held  that  the  legacy  sur. 
vived  to  the  remaining  legatee,  and  did  not 
pass  to  the  residuary  legatee,  under  a  bequest 
of  the  residuum  and  of  all  lapsed  legacies.  lb. 

LIMITATION. 

1.  An  unqualified  acknowlecgment,  that  a 
debt  is  due,  is  conclusive  evidence  of  a  new 
promise,  and  takes  a  case  out  of  the  statute 
of  limitation.— Barlow  vs.  Bellamy,  54 
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9.  In  an  action  on  an  administratof  *■  bond, 
to  an  assignment  as  a  breach,  of  the  non.paj- 
nent  of  a  debt  allowed  bj  commisBioners,  the 
statute  of  limitation^  is  not  a  good  plea^-^ 
probate  Court  vs.  Chandler t  111 

See   COMMBNCEMENT  OF  SuiT,  1,  3. 

M 

MORTGAGE. 

1.  Although  a  mortgagee,  suing  in  eject. 
ment,  most  prove  his  debt,  in  order  to  rocov- 
er,  yet  a  mortgagee  in  possession,  who  sues  a 
stranger  in  trespass  or  case  for  a  nuisanco, 
need  not  show  his  note  or  bond  secured  by 
the  mortgage. — HvU  vs.  Fuller,  10(T 

8.  In  such  action,  the  g^rantor  of  the  plain, 
tiff  is  a  competent  witness  for  him,  unless  the 
title  is  put  in  issue  by  the  pleadings.  lb. 

S.  B  held  certain  promissory  notes  against 
"W,  which  were  secured  by  a  mortgage  on  re. 
al  estate.  These  notes  were  afterwards  giv. 
en  op  to  W,  upon  his  executing  new  notes 
for  the  sum  due,  but  without  any  intention 
on  the  part  of  B  to  afioct  his  mortgage  secu. 
rity.  Held  that  this  exchange  of  notes  did 
not  defeat  the  mortgage,  so  as  tu  enable  the 
oreditors  of  W  to  levy  upon  and  hold  the 
land  against  B : — especially,  as  it  did  not  ap. 
pear  that  they  had  been  misled,  or  induced 
to  believe  the  mortgage  debt  actually  paid. — 
Pana  et  al  vs.  Binney  et  al,  493 

wr 

NEW  TRIAL. 

A  decision  of  the  county  court  on  a  motion 
for  a  new  trial  is  not  subject  to  be  re.exam. 
ined  by  this  court. — Edgell  vs.  Bennett  and 
Lowell  534 

NOTICE. 

1.  Where  in  a  written  contract,  a  party 
was  under  obligation  not  to  sell  a  factory,  &c. 
without  giving  ninety  days  notice,  and  like, 
wise  allowing  him  a  preference.  It  was  held 
tixat  such  notice  might  be  proved  by  circum. 
stances,  as  the  acts  of  the  parties,  dtc. — Wood 
▼s.  Stewart,  149 

2..  The  party  for  whose  benefit  such  notice 
is  to»be  given,  may,  by  his  conduct,  waive  the 
same.  Ib» 

See  Imfoundino,  1,  2,  3. 

NUISANCE. 

The  erecting  and  using  a  church  on  lands 
to  which  a  party  has  a  doubtful  claim,  for 
which  he  has  commenced  his  action  of  eject, 
ment  at  Law,  is  not  such  a  nuisance  oe  waste 
as  to  entitle  him  to  the  interposition  of  this 
court  in  granting  an  injunction. — White  vs. 
Booth  et  al,  131 


ORIGINAL  UNDERTAKING. 

1.  Where  a  person  called  a  physician  to 

69 


attend,  at  his  house,  ui>on  a  female,  who  had 
been  brought  up  in  his  family,  but  after  com. 
ing  of  a|r8,  had  the  control  of  her  time,  and  hud 
Resided  in  difibrent  families,  but  when  taken 
sick,  resided  in  his  family  as  a  servant,  with- 
out  any  stipulated  wages — Held,  Such  per. 
son  is  liable  as  upon  an  original  undertaking. 
Clark  et  al  vs.  Waterman,  76 

2.  Dictum — A  person  is  not  ordinarily  lia^ 
ble  to  pay  for  medical  attendance  on  his  ser. 
▼ant.  Jb, 

OPINION  OF  WITNESSES. 

See  EviDKNCB,  1,  2. 

OPINION  OF  THE  COURT. 

The  court  ara  not  under  obligation  to 
give  any  opinion  to  the  jury  on  the  weight  of 
testimony. — Vincent  vs.  Stinehour,  62 

OVERSEERS  OF  POOR. 
See  Paupbrs,  Passim, 


PAROL  EVIDENCE. 

Parol  evidence  is  admissible  to  sustain  an 
action  for  falsely  and  fraudulently  represent, 
ing  a  person  of  sufficient  ability  to  pay  a  cor. 
tain  amount. — Ewino  vs.  Calhoun,  79 

See  CONSIDERATIO.V,  3. 

PAUPERS. 

1.  If  a  woman,  having  no  settlement  in 
this  state,  pregnant  with  a  bastard  child,  is 
procured  by  the  overseers  of  the  poor  of  the 
town  where  she  resides,  to  go  into  another 
town  to  bo  delivered,  and  is  there  delivered-^ 
Held,  That  the  child  is  considered  as  born  in 
the  town  from  which  she  is  so  procured  to 
depart. — Plymouth  vs.  Windsor,  32T 

k.  An  order  of  a  justice  of  the  peace,  in 
pursuance  of  the  20th  section  of  the  act  of 
March  31,  A.  D.  1797,  relating  to  legal  set. 
tlement,  and  the  support  of  the  poor,  is  not 
an  essential  prerequisite  tu  the  exorcise  of 
the  power  to  bind  out  poor  children  ika  ap. 
prentices,  which  is  vested  in  the  overseers  of 
the  poor  by  the  18th  section  of  said  statute. 
Warner  vs.  Sweet  et  al,  446 

3.  Nor  is  it  required,  to  authorize  such  a 
binding  by  the  overseers,  that  the  child  should 
be  permanently  chargeable  to  the  town.  In 
A.  D,  1826  a  widow  with  her  children  ba. 
came  chargeable,  and  were  relieved  by  the 
town  ;  she  went  out  to  service,  and  her  cbil. 
dren  were  placed  by  the  overseers  in  different 
families,  wnere  they  remained  till  A.  D.  1832. 
One  of  the  children,  of  tender  affe,  was  thus 
received  by  the  plaintiff,  in  A.  D.  1826,  with 
the  asssent  of  the  mother,  and  under  a  prom, 
ise  of  the  overseers  to  bind  him  to  the  plains 
tiff  by  indentures  of  apprenticeship.  Held, 
that  the  overseers  might  lawfully  execute  in. 
dentures  to  the  plaintiff  in  A.  D.  1832,  al. 
though  the  town  had  incurred  no  actual  ex. 
pense  in  supporting  the  child  since  A.  r^ 
1826. 
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4.  Such  children  may  be  bound  bj  the 
overseerB  to  farmers,  as  well  to  tradesmen 
and  mechanicB.  II, 

PLEADINGS. 

1.  In  a  pica  of  justification,  by  a  collector, 
under  a  rate-hfll  and  warrant  to  collect  a  tax, 
TOted  by  a  town,  it  is  not  neceBsary  to  set 
forth  thie  purposes  for  which  the  tax  was  to. 
ted.  Nor  is  it  necessary  to  alleffro,  that  the 
town  was  a  corporation,  or  to  show  any  char« 
ter  of  in  corporation . — Brigg*  vs.  Whipple^  1 5 

3.  In  declaring  on  a  jail  bond,  it  is  suffi. 
cient  to  allege  that  the  prisoner  wbb  confined 
in  jail  on  mesne  or  final  process,  stating  the 
process  without  alleging  the  previous  pro- 
ceedings. — United  States  Bank  vs.  Tucker  et 
al,  134 

3.  More  is  surplusage,  and  docs  not  vitiate, 
unless  it  shows  an  illegal  imprisonment.    lb* 

4.  If  there  exist  any  Buch  defect  in  the 
previous  proceeding  as  renders  the  imprison- 
ment illegal,  it  should  be  pleaded  by  the  de. 
fendant.  Ih, 

5.  When  a  count  in  general  assumpsit  may 
be  used^-^ Way  vs.  Wakefield,  223 

6.  **And  the  said  note  was  afterwards  by  the 
«ald  A.  B>  on  the  day  and  year  last  aforesaid, 
at  W.  aforesaid,  endorsed  and  delivered  to 
the  plaintifi*,**  is  a  sufficient  allegation  of  the 
assiepment  or  endorsement  of  a  note. — Brooks 
vs.  Edsorij  351 

7.  All  the  equity  which  entitlcB  a  person 
to  relief  should  be  stated  in  the  hiil,r^Whits 
vs.  Yaw  et  al,  357 

8.  A  plea  in  discharge  of  the  cause  of  ac 
tion  needs  only  to  allege  those  facts  which 
constitute  the  discharge. — Gray  vs.  Fulsoms 
et  al,  453 

See  Babtaedt,  5. 

POSSESSION. 

1.  A  party,  taking  possession  of  a  part  of 
land  conveyed  by  his  deed,  is  in  legal  con. 
struction  in  possession  of  all  the  land  descri. 
bed.  But  it  is  necessary  that  the  deed  give 
a  definite  and  certain  extent  to  the  land,  oth. 
wise  he  will  be  deemed  in  possession  only  to 
the  extent  of  his  actual  possession. — Hull  vs. 
rulkr,  100 

2.  Where  oomipiasioners,  appointed  by  the 
legislatare,  to  re.survey  and  complete  an  allot, 
ment  of  a  town,  alter  some  of  the  original 
lines,and  the  parties  in  possession  subsequent, 
ly  convey  agreeably  to  the  corrected  lines, 
this  is  sufficient  evidence  of  an  acquiescence 
and  will  bind  the  parties  and  their  grantees. 

lb. 
See  Tenants  in  Cohmon,  1,  S,  3. 

PRACTICE. 

1.  In  an  action  on  a  jail  bond,  where  the 
execution  issued  in  pursuance  of  a  rule  of 
court,  an  inquiry  cannot  be  made  whether 
the  execution  issued  regularly,  or  whether 
the  rule  was  complied  with. — Gibson  vs.  Scott 
et  al,  147 


9.  Wheft  a  proceeding  depends  upon  the 
discretion  of  the  county  court,  guided  by  the 
particular  circumstances  of  the  case,  and  not 
on  any  certain  known  rule  of  law,  this  court 
will  not  control  it. — Bucklin  vs.  Ward,     195 

PRESUMPTION. 

1.  The  court  will  not  presume  an  officer  of 

feneral  jurisdiction  proceeded  uo^sgularly. — 
fnited  States  Bank  ys.  Tucker  ol  oi,        134 

2.  If  stolen  goods  are  found  in  the  posses, 
sion,  or  under  the  control  of  the  prisoner,  it 
is  a  question  for  the  jury,  bow  far,  uiider  all 
circumstances,  that  possession  raises  a  pre. 
sumption  of  guilt  in  the  particular  case. — 
State  vs.  Brewster,  118 

PROBATE. 

See  Insolvent  Estate,  Passim. 

PROMISSORY  NOTES. 

1.  No  particular  form  of  words  is  neoessa. 
ry  to  constitute  a  promissory  note. — Hitek. 
cock  vs.  Cloutier,  23 

2.  A  contract  in  the  Province  of  Canada, 
acknowledged  before  a  notary,  does  not  be« 
come  a  debt  of  record,  sq  that  assumpsit  can. 
not  be  maintained  thereon.  •^- 

R 

RATE  BILL. 
See  CoLLKOTOE  or  Taxes,  1,  3,  4. 

RECEIPT. 
See  CoiXBCTOR  of  Taxes,  1. 

RECOGNIZANCE. 

1.  In  an  action  of  debt  on  reeognitance, 
taken  for  the  appearance  of  a  person  arrested 
on  a  criminal  process,  it  is  no  defence  that 
the  jury  who  tried  the  oase  were  taken  from 
the  town  to  which  the  fine,  on  convictkm, 
would  be  payable. — Middletown  TVeasursr  vs. 
Ames  et  al,  166 

2.  A  bond  of  recognisanoe,  taken  by  a 
judge,  conditioned  for  the  appearance  of  a 
prisoner  at  the  next  county  court,  when  the 
cause  has  gone  on  exceptions  to  the  supreme 
court,  is  void,  notwithstanding  the  cause  tS. 
terwards  came  to  said  county  court  for  new 
trial. — State  vs.  Seaver  et  al,  480 

3.  A  recognizance  taken  by  a  justice  of  the 
peace,  where  no  form  is  given  by  the  statute, 
is  legal  and  valid  in  the  terms  which  shall 
accomplish  the  object  in  view. — Treatwrer  vs. 
Woodward,  529 

4.  A  clause  in  a  recognizance  for  the  ap. 
pearance  of  a  witness  as  follows, — **  and  not 
depart  without  leave  of  court,"  is  legal,    lb* 

RECORD. 

1.  A  party  may  not  in  a  plea  contradict 
the  record  of  a  court  or  magistrate,  or  impute 
to  them  fraud. — MiddUtown  Trsaswrer  vs 
Ames  et  al,  166 
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RELEASE. 

A  releaao  to  one  of  two  joint  tort  feaaorgf 
IB  equivalent  to  a  satisfactio;],  and  enures 
to  the  benefit  of  both. — Broienya,Tiiarah,  330 

RENTS  AND  PROFITS. 

See  Tenants  in  Common,  2,  8. 
Ejectment,  2,  3,  4. 

RETURN. 

A  return  of  a  levy  on  an  execution  on  land, 
aceordinff  to  the  form  given  in  Chipman*8 
Reports,  held  valid  to  pass  the  land  from  the 
debtor  to  the  creditor. — Chate  et  al  vs.  Bow- 
en.  431 

REVOCATION. 
See  AftBiTRATORs,  1,  2.  ' 

ROADS. 
See  HiGHWAv,  PoMtm. 

ROAD  COMMISSIONERS. 

1.  The  eoonty  court  have  power  to  issue 
an  execution  en  the  decree  of  road  ccMnmis. 
pioners,  at  the  petition  of  a  majority  of  the 
former  petitieners.— ^iftU  et  al  vs.  Sunderland, 

215 

2.  Other  persons  signing  said  petition  is 
immaterial,  and  their  names  may  be  erased 
by  order  of  court.  '  Ih. 

3.  In  such  case  the  execution  is  to  issue 
for  the  money  to  be  paid  into  the  clerk  of  the 
.court,  and  the  county  court  will  appoint  an 
agent  to  expend  the  money  upon  the  road  or 
Jjridge,  under  the  general  power  of  the  court. 

Ih. 

4.  A  town  is  liable  to  an  indictment  for 
not  erecting  a  bridge,  ordered  by  the  road 
commissioners. — State  vs.  Whitingham,  390 

5.  Jt  is  not  necessary,  in  such  indictment, 
to  set  forth  that  the  selectmen  had,  previous 
to  such  order,  neglected  to  build  such  bridge. 

6*  IVhere  an  appeal  was  taken  from  the 
decision  of  the  road  commissioners,  and  a 
committee  appointed  by  the  county  court, 
such  committee  were  not  required  to  make 
any  new  order,  but  only  to  reverse  or  affirm 
the  order  of  the  commissioners.  Jh. 

RULE  OF  COURT. 
See  PftAOTicB,  1,  2. 

s 

SCIRE  FACIAS. 

1.  Scire  facias  on  a  judgment,  to  procure 
execution  against  the  party  to  said  judgment, 
is  not  an  original  suit,  but  a  continuation  of 
the  former  action. — Stati  vs.  Foeter,  59 

2.  The  execution  thereby  procured  is  an 
execution  on  the  former  judgment.  lb. 

3.  Where  the  debtor  in  execution  has  been 
committed  to  jail,  and  released  on  taking  the 
poor  man's  oath,  an  alias  execution  against 
the  goods  of  said  debtor  cannot  issue  on  the 
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same  judgment,  without  setrs  faeuu,  after 
more  than  eight  years  after  said  .ielease—A£. 
len  vs.  Carpenter,  S97 

SELECTMEN. 

1.  Where  a  note  was  given  to  the  select, 
men  of  three  towns,  and  prosecuted  to  final 
judgment  in  the  name  of  said  towns,  under 
the  directions  of  a  special  agent  appointed  by 
one  of  said  towns,  and  the  money  collected 
and  paid  to  said  selectmen  by  the  sheriffs 
Held,  That  said  selectmen  were  not  authori- 
zed to  receive  said  money  and  to  discharge 
the  Bhenff.—MiddUbury  et  al,  vs.  Rood,    123 

2.  The  authority  given  bv  the  statute  to 
the  seleotmen  over  the  prudential  affairs  of 
the  town  does  not  authorize  them  to  receive 
the  monevs  of  the  town  and  execute  disohar- 
gee  therefor.  lb* 

SETTLEMENT. 

Where  a  single  woman,  in  the  vear  1812, 
went  to  her  brotlier's  in  T.,  carried  her  beds^ 
chests,  Stc*  which  were  kept  there  for  a  num. 
ber  of  years,  without  being  ^warned  out,  and 
to  which  place  she  usuidly  returned  after 
occasional  absences.  Held,  That  she  thereby 

Cined  a  settlement  in  T^^Newhury  vs.  Tmm^ 
m,  ^7 

See  Paupers,  1,  2,  3,  4. 

SHERIFF. 

1.  A  jail  bond  is  taken  primarily  for  the 
benefit  of  the  sheriff,  who  may  ina^H^itf^  ^ 
suit  thereon  for  his  own  benefit,  control  and 
release  the  same. — Weeks  vs.  Stevens,        73 

2.  Quere,  Whether  a  bankrupt  sheriffVould 
be  permitted  fraudulently  to  discharge  such 

-  bond.  Ih. 

3.  The  purchaser  of  personal  chattels,  at 
a  sheriff's  sale,  is  not  anected  by  any  irregu- 
larity or  impropriety  in  the  officer's  ^oceed- 
ings,  but  the  officer  is  liable  therefor  to  the 
party  injured. — Adm^r  of  Janes  vs.  Martin  st 
al,  92 

See  Abatement,  2. 

SLANDER. 

The  following  words-— **  He  snaked  his 
mother  out  of  doors  by  the  hair  of  her  head : 
it  was  the  day  before  she  died,"  are  not  ac- 
tionable in  themselves. — Billings  vs.  Wing, 

SPECIFIC  PERFORMANCE. 

See  Contract,  2. 

STOLEN  GOODS. 
See  PaxsuBirridii,  2. 

SURETY. 

1.  Where  a  debtor  is  admitted  to  the  lib- 
erties of  thejail.yard,  if  the  creditor  makes  a 
contract  with  him,  without  the  knowledge  of 
the  surety,  which  induces  or  causes  him  to 
depart  or  escape  the  liberties,  he  cannot  re- 
cover on  the  bond.— CoiiaiU  vs.  Patterson,  si 
I,  163 
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9.  Aft«r  9U^  escape,  the  creditor  and 
debtor  canml  enate  a  new  liability  against 
the  aorety.  lb, 

SUMMONS. 

1.  An  original  writ  of  aommonf  cannot  be 
served  hy  reading,  without  copy. — CAom  ts. 
Z>at»t,  476 

2.  In  ease  the  citation  attending  such  pe. 
tition  be  not  served  by  copy,  the  petition  can. 
not  be  sustained.  lb, 

SURTIVORSHIP. 
See  LxoATEBs,  1,  3. 


TENANTS  IN  COMMON. 

1.  The  possession  of  a  tenant  in  common 
is  not  presumed  to  be  adverte  tojiis  co-tenant, 
ttnt?l  proved  so  to  be. — Catlin  vs.  Kidder,  13 

3.  Pernancy  of  profits  for  a  length  of  time, 
especially  if  short  of  the  statute  of  limita. 
tions,  will  not  make  the  possession  of  a  ten. 
ant  in  common  adverse,  or  amount  to  an  ons^ 
ter  of  his  co-tenant.  lb'. 

S«  The  tenant  of  a  tenant  in  common  is 
not  estopped  from  purchasing  the  title  of  the 
other  tenants  in  common  ;  nor  are  their  deeds 
to  him,  while  in  possession,  void.  lb, 

TENDER. 
See  Aunrroas,  0. 

TITLE. 
See  Bond  TO  Convet,  1. 

TORT  FEASORS. 
See  Rblkasb,  1. 

TOWNS. 
See  HioHWAT,  1. 
Plxadinos,  1. 
Sblkotmen,  1,  3. 
Rbcoonizance,  1. 
Road  Commissioners,  4;  5. 

TRESPASS. 
See  Accident,  1. 

MoBTGAGEf  1, 3. 

Exemption  feom  Attachment,  1. 

TROVER. 

1.  Where  A  procured  a  coat  for  the  use  of 
B,  who  had  permission  to  wear  it,  and  who 
sold  it  to  C,  and  C  used  it  as  his  own,  claim, 
ing  to  be  the  owner  of  it,  Held,  That  A  might 
maintain  trover -against  C. — Riford  vs.  MonU 
ginnery,  411 

9.  That  the  court  were  under  no  obligation 
to  instruct  the  jury  that  they  might  infer  a 
gift  of  the'coat  from  A  to  B.  lb, 

TRUSTEE  PROCESS. 
See  Abatement,  4. 

u 

USURY. 

1.  Where  the  maker  of  a  note  infected  with 
usury,  in  consideration  that  the  holder  should 


cancel  or  discharge  the  same,  promises  to 
give  a  new  note,  deducting  the  usurious  ex. 
cess,  such  promise  will  be  enforced  in  law. — 
McClmre  v«.  Waiiami,  310 

3.  Sheep  or  cattle  let  pursuant  to  the  cue- 
torn  or  usage  of  farmers  is  not  usnry,  thourh 
the  risk  of  the  life  of  the  animals  bo,  by  me 
contract,  on  the  hirer,  if  sueh  be  the  usage. 
Whipple  vs.  Powers,  467 

3.  If  money  be  loaned  and  by  fiction  called 
sheep  or  cattle,  er  if  there  be  any  color  or 
fiction  to  bring  the  loan  within  the  proviso  of 
the  statute,  it  is  ueurioue,  lb. 

4.  The  giving  up  a  sheep  or  cattle  contract, 
without  the  same  being  paid,  and  taking  an- 
other therefor,  fictitiously  pretendia|^  to  let 
cattle,  where  noi^e  in  fact  exi«ted,  is  utfOri- 
OttS.  .  Ih^ 


VARIANCE. 

Where  a  declaration,  before  i^  jastice  of  the 
peace,  states  a  note  paviUe  to  A.  B.  or  bear, 
er,  and  when  appealed,  the  plaintifiT  files  hie 
declaration,  omitting  **  or  beaier,**  the  suit 
will  not  be  dismissed  for  a  variance. — Buek. 
lin  vs.  Ward,  194 

See  Abatement,  6. 


VILLAGE. 
See  BouNDABiBS,  1,  3. 

1¥ 

WAIVER. 

See  Notice,  3. 

WIDOW. 

See  Witness,  1,  3. 

WITNESS. 

1.  A  widow  is  not  to  be  rejected  as  a  wit. 
ness. because  her  husband  was  interested,  un. 
less  she  has  herself  an  interest  in  the  event 
ef  the  suit Edgell  vs.  Betmett  et  al,      534 

3.  A  widow  h^s  an  interest  to  increase  the 
pergonal  fund  and  prevent  debts  from  coming 
against  the  estate  of  her  husband  ;  but  that 
interest  must  be  shown  by  evidence  that  her 
husband  died  in  this  state  and*  left  personal 
property  to  be  administered  upon.  lb. 

3.  The  declarations  of  a  grantor,  made  af. 
ter  the  execution  of  a  deed,  are  not  adraissi. 
ble  to  prove  it  fraudulent.  H. 

4.  A  widow  is  not  permitted  to  testier  lo 
declarations  made  by  her  husband  during  cov. 
erture,  to  contradict  and  impeach  the  testi- 
mony which  he  gave  on  a  former  trial  be. 
tween  the  parties.  /&• 

See  Mortgage,  3i 
Evidence,  1,  3. 
Agent,  3,  3,  4,  6. 
Rbooonizanob,  4. 
Erbob,  fi. 


h  . 


\ 


■ 

I 
i 


\ 


v-/' 


I 
«    » 


HARVARD 


LIBRARY 


